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To the Rienr HonoURABLE 


P H 1 1 P 
EARL of HARDWICKE, 


Viſcount RoysToON, 


N Baron HARDWI C x E of Hardwicke in 
| the County of Glouceſter, 
Lord H on CHANCELLOR of 


GREAT. BRITAIN, ,. 


-# 


Theſe Reports are, with the utmoſt Reſpect and -» 
Eſteem, inſcribed by . 


His LoR DSI 's 
Moſt obedient and obliged 
| Humble Servant, 


John Strange. 


Vol. I, | . FX 


P R E. P A 6 E. 


H E "lien of the law is 1 10 
1 ovyerburthened with reports, that I thiak 
A 2 that every man who prepares an 
thing of this kind for the preſs, ſhould give 
ſome very particular reaſon for his doing fo, 
And my reaſon is this: 


Having during the firſt yearg a my attend- See Pref. ts 
ance at Weſtminſter-hall been pretty diligent . Rep. 
and exact in taking and tranſcribing notes; T 

ſoon found, it introduced me to the honour of 

having them borrowed and tranſcribed by ſeve- 

ral of the Judges, and others. By this means 

they came into the hands of a Gentleman, who 

had a ſervant ſo corrupt, as clandeſtjnely to 

make ſeveral copies, and ſell them to perſons, 

Who had not the honour to deliver hem up, 

when the villany was detected. This put me 

under an apprehenſion, that I ſhould ſoon ſee 

ſome of them in (1) print: And as many of (1)Theywers 
them were only arguments in cauſes never ad- fa de un» 


Judged, and therefore of no uſe to the publick; © 2 1 


I thought 1 neceſſary to ſele& theſe which denes,” Tos 
Were hk Leg 


n * 
* _ b 
3 


RE 
” vgs "Bob 


were actually adjudged, and collect them toge · 

. 1 ut ever 10 mort a warning 
| Have it in my power, by printing a genuine, to 

ſuppreſs any ſurreptitious edition. With this 

view I cauſed my clerk to tranſcribe ſuch caſes, 
as I thought would be proper ; and if no acci- 
dent happehs, that obliges me to publiſh them 
in my life, they will remain to be dealt with, 

as ue 11 come b me ſhall tink fit. 


0 2 * 


7. ane, the 0 Reporter, 
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| | I Lord Parker, Chief 2 | 8 5 | * 


r. Sir. Littleton Powys, Kut. 
„ Robert Eyre, Kur. 
; Sir John Pratt, Kut. Ys | 
Sir Edward Northey, Kut. . General. 


Clark ts Ebwick. 


neſſes to a ſubmiſſion to arbitration might be obliged 


ut the reaſon of the witneſs's refuſal in this caſe was, becauſe 
e award was unfairly made, and they had no other ' remedy 
ut this to prevent the ſubmiſſion being made a rule of court. 


| vary our rule, which muſt be a ſtanding method for the 
ture: The act of parliament has appointed but this ſingle. 
y by affidavit; and we will not ſuffer a witneſs to evade it 
7 e We force a witneſs to a bond by ſubpena ; 

Ft wines & das hgning undertake to prove it 
Vox. I. 


when 


. 
® 7 


John F orteſcue Aland, E. Solicitor General. 


ed per Curiam, The hardſhip of this particular caſe will not at 


R. Reeve moved the laſt term, That one of a wit- Rule EET 


a witneſs to a 


ſubmiſlio 
to make affidavit thereof, in order to make it a rule — ts 


of court babe $6 the flat. g & 10 N. 3. es tes . 
10 Mod. 332. 


The Solicitor 3 inſiſted, that afkdavits are rolunary; ; I 2 her | 


— 
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Trinity Term. 2 Geo. 


ME | ? + ares 5 And Hil. 6 Geo, Singleton v. I there 


- Was * ſame 1 * my oppoling it. 


1 * 


Rule for — witneſs to abs affidavit of the execution. 


% 
— 


Dominus Rex verſus Winteringham: * 
Male et 8 Ndictment quia 3 et negligenter ſe * N in executione of the 


 genter ſe geſſit office of 6 quaſhed for being too SHY 


de. - 
_ Bayley verſus Jenners. 


perſon qua- R EEE moved that defendant being a trooper might 
ing 585 be diſcharged upon common bail; it appeared he was 
de taken to be liſted 16th May, and arreſted. 19th; and the queſtion was, 
doing duty, and whether he had- ever performed duty ; and the affidavit went 
eee or no further than his learning to ride. The plaintiff infifted, 


10 Mod. 347. that this is not doing duty as the act requires, but 1 9 in or- 
der to do duty. | 


Gur, It is doing duty, he receives his pay, and muſt be dif. 


charged upon common bail. 


| 8 Dominus Rex verſus Wyndham. 
3 Vin. Abr. HE defendant Sir William Wyndham being mk pug 
1 by the Lieutenant of the Tower, Serjeant Pengelh, Mr. 
large. Tefferies, Mr. Reeve and Mr. Hungerford moved, that he might 


be admitted to bail, and offered ſeveral arguments to induce 


the court to bail him, which with the anſwers given thereto 


by Sir Zoſeph Zekyil, Mr. Attorney and Solicitor, are comprized 


in the opinion of the court, which was delivered the laſt day 


of the term ut ſeguitur. 


Parker C. J. This is a commitment by the ſeeretary of ſtate 
for high treaſon generally; it has been moved on behalf of Sir 
he might be admitted to bail. I ſhall 

take notice of the arguments on both ſides, and of the parti- 
cular circumſtances of this caſe, which have been laid before 
the court, with as much clearneſs, as the little time we have 
had to conſider of the matter ſince it was ſpoke to, and the 


William Wyndham, that 


e e buſineſs of this day, will permit me. 


It 


eee EEC CEL NT 


1 


: : It has been admitted on all hands that the court has 4 difs + 
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tretionary power in this caſey and I think the arguments wh . gens "=y 
have been made uſe of by the counſel for Sir William Wyndham © 13 


ure upon theſe five points: 


„ 


1. Exception, That the commitment is, that he Pall be kept Saft and cloſe in 
fafe and rigſe; it has been inſiſted, this is more than can be W 
juſtified by law. This exception is offered without any aurtho- dreien to the 

rity to ſupport it, and is againſt an infinite number of prece- officer, | 
dents. But admitting this were a good exception; the con- « 
ſequence would not be that we ſhould diſcharge Sir Wilkam - 5 
Myndbam, but only quatenus his being kept cloſe. The feeping f 
him ſafe, is only by way of admonition to the officer, to put 

him in mind of his duty, and the puniſhment which he muſt 

undergo in caſe of an eſcape; The common proceſs which 

goes to the ſheriff, commands him to take the defendant et cum 

Jalvo cuftod”, | „ . 


2. Exception has been taken, That the charge is not ſaid Commitment 
to be upon oath ; and if a ſecretary of ſtate might commit my 
people without oath, the whole nation would be their tenants 

at will, In anſwer to this, I muſt obſerve, as I did before, 

that the precedents are many of them ſo, and no authority hag 

been cited in ſupport of the objection, The not mentioning 

it to be upon oath, is not concluſive; that it was not upon | 
oath, In Fergyſon's caſe this exception was over- ruled, Trin, x 8alks 347. 
2 W. & M. and it was held in Kenda''s caſe; that an impri- 5 Mod. 78. 
lonment may be without oath; and alſo in the Houſe of Lords, 

that Commitments may be without oath, If a man be taken 

with treaſonable papers, he may be committed, and any ma- 

giſtrate may commit ſuper viſum, without oath, 


3. Exception, That the commitment is generally for high Commitment 
treaſon ; and it has been urged, that ſome particular ſpecies of for high treaſon 
treaſon muſt be expreſſed, and that it muſt have ſo much cer- $25» 3» 
tainty, as to appear to be high treaſon to the court, 2 Ji. *. B, This ex: 
52, 591, I think this opinion is not to be maintained. 22 ION 
preſume a magiſtrate does right, till the contrary appears; and in this term in 
it has never been held neceſlary to expreſs the overt act in the the caſe of Mr. 
commitment. My Lord Cote puts the caſe of treaſon contra 12 2 
perſonam Regis, and admits that to be ſuthcient. 534. ph 5. 
4. It has been argued in favour of this laſt exception, that 

the habeas corpus act ſuppoſes the crime to be ſpecifically men- 

tioned ; becauſe it provides, that no perſon ſhall be committed 

a ſecond time for the ſame offence, after he has been once 

bailed; the conſequence of which is, that the court muſt judge 


B 2 dy 


* 
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by the two commitments whether the offence” be the ſame. 
This: argument will appear of little weight, if we conſider 
_ how eaſy it is to vary the expreſſion in the ſecond commit- 
ment, and yet keep cloſe to the principal charge. © Suppoſe a 
man is committed for levying wal againſt the King, and af- 
ter he is diſcharged, is again committed for compaſſing the 
death of the King: Theſe two facts appear very different up- 
on the face of the commitments, and yet he that is charged 
with the one, may likewiſe be charged with the other; and 
if this objection ſnould be held good, the conſequence would 
be, that a man may be committed as often as the ſecretaries 


of ſtate can vary the expreſſion; for ſeveral ſpecies of treaſon 
may be the ſame fact. | | | 


— 7 1 


—_ 


5. The caſe of Kendal and Roe, 1 Salk. 347. 5 Med. 78. 
has been relied upon by the counſel for Sir Milliam M yndbam 
as a caſe in point. But I am of opinion, it will not come 
up to that now before us. They were committed by a war- 
rant dated 24 O#. 1695. being charged with afliſting to the 

_ eſcape of Sir James Montgomery, who was guilty of high trea- 
ſon. Exception was taken, that the treaſon of Sir James Mont- 
gomery was not expreſſed in the warrant ; and the fact he was 
committed for might not be high treaſon, tho" mentioned to 
be ſo. The caſe did not turn upon that fingle point, for it 

was held 1 that Sir James Montgomery ſhould be aver- in 
red guilty of, and committed ir high treaſon. And becauſe "I 
both thoſe particulars were not expreſſed in the warrant, the 

* defendants were admitted to bail. A commitment, it is true, 


for ſtealing fruit generally would not be good, becauſe if it 
was upon trees, it would be no felony. 2 Inft. 52. 


x . . ; . . . 2 

1 Anderf. 2907 There is a caſe in Anderſon, which was to be a direction P 
en Collect. for the future in making commitments, which is entred in 
the council book. In Creſton's caſe, which is reported in 1 Sid. 


8. 1 Keb. 305. it was reſolved, that a commitment for 
izh treaſon generally is good. Laugh. 142. | ie 


I think I have now taken notice of all the exceptions taken ies 
to the commitment. The next thing relied upon is the illneſs WK © 
of Sir William Myndbam, which appears to be a diſtemper in- 
cident to the family. We are of opinion, that this is not 
ground enough ſingly, to induce the court to admit Sir Mil- 

3 ES liam to bail: For it muſt be a preſent indiſpoſition, ariſing 
from the confinement ; and ſo we held this term in the caſe 

16 Mod. 334 of Mr. Harvey of Coombe, who ſtabbed himſelf after his exa- 
mination ; and was refuſed to be bailed, becauſe his illneſs 


was from an act of his own, But I ſhall not enlarge upon Wi 2 
this head, ſince we are all of opinion, Sir William ynuban or 


ought to be bailed. There have been four terms paſled ſince 
h his 


Trinity Term 2 Geo. 5 


his commitment, and one affizes in Jomer/etfhire, out of which A year's impri- 
county it has been hinted the ground of the complaint againſt 3 jay 
Sir William Wyndham ariſes; and therefore there being no pro- inducement to 
ſecution againſt him, he muſt be admitted to bail, himſelf in the court to bail. 
10,0004. and four ſureties*in 50004. each. 2217 6x 14 3 


* ** 


Vernon verſus Goodrich. Is C. B. 


\HE plaintiff declares, that whereas ſhe is poſſeſſed of an — bi 
houſe in {pſewich, to which water was conveyed by a leaden upon a polleſ- 
pipe from the conduit houſe; the defendant nevertheleſs has fn only, and 


the defendant 


8. placed guaedam epiſtomia vocat. ftopcocks in canali plumbes praedic to, pleads liberym 
on and thereby hindered the water from coming to her houſe, and *enementum, the 


plaintiff muſt 
ſhew a title in 
the replicaticn, 


that the defendant has diverted great quantities of water, by 
which ſhe loſt the uſe of her houſe. n e e 
| | and mud rot 


| barely rely on traverſing the defendant's title. Yelv. 147. Poph. 1. Salk. 335. 


. The defendant-pleads, that at the time in the declaration, et 
diu antea, he was ſeiſed in fee of half an acre of ground, being 
his garden, and lying between the conduit houſe and the houſe 
of the plaintiff : And being ſo ſeiſed, he placed the ſaid leaden pipe 
in his ſaid garden, ad utend ill ad ejus beneplacitum; and there- 
fore he fixed the ſaid ſtopcocks, prout ei bene licuit, quae ſunt 
eadem, Cc. 


Demurrer inde, et pro cauſa, quod materia praed', non eft placi- 
gabilis in barram adctionis praed, ſed tantum in retardationem re- 
ponfionis ad inde habend*, donec legalis titulus ad aquam praed fer 
ham (the plaintiff) o/fenſus fuerit. 


Selby Serjeant pro quer. That the plea is ill. It is not ſuffi- 
ient in this caſe for the defendant to ſay, it is his freehold; for 
hat may be true, and yet the plaintiff be intitled to the water- 
ourſe. Where the plaintiff preſcribes for ſeparal. piſcar. it is not 
enough for the defendant to ſay, it is his freehold. 17 E. 4. 
in d. ö. 7. 4. 10 H. 7. 24. b. 18 H. 6. 29. b. 34 H. 6. 28. 4. 


Mi- That the plea ſhould not be generally in bar of the action, 

ut only till the plaintiff ſhew a title. I he defendant has given 
e caſe o anſwer to the diverting great quantities of water; and-therc- 
; exa- More he prayed judgment for the plaintiff. 


upon WF Branthwayte Serjeant contra. That the plea is a good plea: 
ban ormerly the plaintiff muſt have ſet out a grant or preſcription z 
d ſince B 3 but 


* 
2 
* 9 7 
1 
81 


pe : ; | \ , x 4 
5 Trimity Term 2 Geo. 


burt ĩt is ſince ſettled; that to ſay generally he is intitled, is enough 
© _ Againſt a wrong doer. But it is ſtill neceſſary to ſet out a grant 
or preſcription; when the action is againſt the owner of the 
land; and as this is laid generally, it is enough ſor the defend- 

ant to ſhew he is not a wrong doer. 1 Ven. 274, 319. 2 
Ven. 186, 291. If treſpaſs is brought for erecting coneyboroughs 

to the prejudice of the common, it is enough for the defendant ta 
thew himſelf lord of the manor, Zutw, 107. Telv. 104. 


Plow, 26. a, A plea to a common intent is good. And we may as well 
et alibi in that bring the- matter of law before the court, as a jury. But it not 
wo bl 5 being ſhewn for cauſe of demurrer, the plaintiff cannot take ad- 
"x. vantage of the plea's amounting to the general iſſue, | 2 Saund. 
ere e to oe pe ps "as . 


27 K. 8. . We have pleaded [iberum tenementum. And if the plaintiff has 
Finch Law 396, any title, ſhe may ſhew it in her replication. And by her de- 
ww murrer ſhe admits ſhe has no title. If the treſpaſs was in ano- 
ther place, ſhe may ſhew it by new aſſignment. 


Where the Ling C. J. It is hard to ſay here are two charges, The wrong 
plaintiff claims is the ſtopping the water, the carrying away is only aggravation. 
an caſement out his declaration is upon a poſſeſſion, which is only good againſt 
of the defend : | K „ "<P 
ant'sfoil, the de- a wrong doer, and therefore the plaintiff muſt ſhew a title. The 
8 defendant claims the ſoil, out of which the plaintiff claims an 
er out ene ale eaſement; and therefore ſhe muſt ſhew her title. If it had ap- 
| peared in the declaration that it was the defendant's ſoil, and the 


plaintiff had not preſcribed, the declaration would have been bad. 


- Blencowe, Tracy and Dormer Juſtices, accord, and the plaintiff 
afterwar ds diſcontinued upon payment of colts, . | 


Pariſhes of Pancras and Rumbald in Suſſex. 


Jukices of peace CSS R of two juſtices for the removal of a poor perfon 
e eee . from the pariſh of Pancras to Rumbald. Within three days 
quia improvide the juſtices, reciting that they were ſurprized, ſuperſede it, and 
(pep, — command the churchwardens to return 'the former order to be 

cancelled, . Ye FIPS 


 Whitakex Serjeant inſiſted, That the juſticey could not iſſue 
$1 Caf, 106, ſuch a ſuperſedeas ; and cited Salt. 472, | drehe 


del per Curiam, The er is well ſent by the juſtices, 
and to prevent the charge of an appeal; and the laſt order was 


confir med, 


Oo » 10a 


I XV; 


ces, 


Michaelmas Term. 
3 Georgii Regis. In B. R. 


Thomas Lord Parker, Chief Tt” e 
Sir Littleton Powys, Kut. 8 
Sir Robert Eyre, Knt. 

Sir John Pratt, Nut. 3 

Sir Edward Northey, Kat. Attorney General 

John Forteſcue Aland, Ef. So/icrtor General. 


3 Mr. Juſtice Powys was abſent al this term, 
deing indiſpoſed with the gout. 


— — — * 
= 


Johnſon verſus Louth. 


TR. Solicitor General moved, that the defendant; being The gunner in 


a gunner, might be diſcharged upon common bail, _ — _ 


_ as a common 


Baines contra. The gunner is appointed by warrant, and is Hts 
in the nature of a commiſſion officer, he receives 1s. per diem fufi ent. 
pay, and takes an oath; and a gunner is ſo much eſteemed, that 10 Mod 346. 


it is very difficult for him to get leave to lay down his poſt, 


Solicitor Gen. He is liſted as common ſoldiers are, and i j 


liable to all the penalties in the act of RT war as common ſol- 
diers are. 


C. J. Iam informies, that the gunner is within the deſcription 1 
of a common ſoldier. The extraordinary pay is only in conſi- ; 
deration of the ſkill which is nn in his place. 


Eyre and Pratt Juſtices, accord”, And he was dicharged up- 
en common bail. 


_ Michaelnias Term 3 Geo. 


1 
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Intr. Trin. 2 Geo. 


In orders for I Ndictment for not paying ſervants wages, reciting an order 
gta, Se- af of two juſtices, whereby it appeared, that 91. was due, 
ere ſervice Which the defendant refuſed to pay; having had notice of the 
was relating to order, „ TY ate Wl OR ATTN. : 
huſbandry. 


Glyde pro defendente,. The order is void. It does not ſet out 

the labour of the ſervant, and is only generally pro ſalario; the 

juſtices have only juriſdiction in cafe of huſbandry; and the or- 
der ought to ſhew this was a matter within their juriſdiction. 


Eyre J. The practice is, if an onder be for paying wages, 
it is ſuppoſed ta be ſuch as the juſtices have power over. Gall. 


441, 484+ . * HALLS PA 1% 
C. J. and Pratt I. of another opinion. And Hill ſequente the 


indictment was quaſhed. 


” " p 
8. 
_—_— g PF 2 


Rex verſus Powell & al.. 


criptis deci (MIR William Thomſon the Recorder moved to quaſh an indict- 
ET -ment againſt the defendants, for deceiving one Davila of 
i&ment. ſeveral lottery orders. It is de ſcriptis bonis & catallis of Davila 
decipiebant et defraudabant; this is trover in effect, and too gene- 
rally laid. 2 Rol. Ar. 79. Mod. Caf. 311* Et per Curiam, 
This is too general, and was quaſhed without putting the de- 


De 
pie 


1 — — — — 1 eine 8 


fendant to demur to it. 


Brett verſus Minter & al'. v4 4 4 
Intr. Hil. 1 Geo. rot. 318. 


Where the plain HIS was a writ of error coram vobis, and the error af- 
wats. ee ſigned was, that one of the defendants, being an infant, 
fendant, it is not appeared by attorney. The plaintiff pleads, that he was of full 
peceſlary to lay age; to which the defendant demurred, and ſhewed for cauſe, 
of a releate, that the plaintiff has ſhewn no place where the defendant was of 
age. | | 


 Fazakerleyprodeſendente. Infancy muſt be tried by the coun- 
fry, and therefore it is neceſſary to lay a venue. Godb. 382. Col 
iv. Taylor. Latch 194. And in Trin. 12 Ain. Wellell'v. Glover, 
a releaſe was pleaded, without a venue, and held ill, though 

AE U 
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it was inſiſted, that the name of the county in the margin was 
ſufficient, to which it was anſwered, that the releaſe might be 


tried where the 
where. | my 
C. J. Full age is not local, as the executing a releaſe ; the 
eee 9-1 fact, as it is in the caſe of a releaſe. 
at is perſonal attends the perſon every where ; if he is of full 
age any where, he is ſo every -where.. | // ir "B4 
 Adjournatur ; and the laſt day of the term the chief juſtice 
delivered the opinion of the court, 15 1 


contru. Incapacity of the perſon be 
on is Aid. The defendant of 3 , 


| 
1s 9. 


C. J. The qualities of the perſon are to be tried where r 
action is brought. Nonage to a releaſe where the releaſe is laid where the action 
to be made. I have looked into the caſe of Collins v. Taylor, in brought. 
which is oddly. reported; and therefore I peruſed the record, | . Ni 
which is thus: The error aſſigned is appearance by attorney for Salk. 6. 
an infant, then it goes on, Eo quod videtur curiae, that there is 

no venue; 1deo conſideratum eſt quod the ee aſſignet errores 

de novo ; Then it is, Eo quad — ta 9 19g attor- 

ney apud Weſtminſter, quo tempore he was an infant, &c. I think 

it was not neceſlary to mention all that, for it appeared upon de 
record. In this caſe, if there be any fault it is in the plaintiff in Lil. Entr. 489, 
error, and the defendant had nothing to do but to follow him. | 


43 * 


* « 


Judgment affirmed, 


yl Dominus Rex verſus Biſhop, 
98 was convicted of printing a ſeditious libel, and A 
appearing to be in a very ill ſtate of health, was brought was bailed befory 
up, and [wet for the judgment of the court, and to be admit- Judgment. 
ted to i "be | 


C. J. The offence is ſo great that an adequate niſhment 
ay endanger his life, and to leſſen the * won be an 


* 1 precedent ; therefore bail him for the preſent, and we will 
Boa vive judgment when he is better. Defendant in 20001. two 
Fr . ureties in xro0007. 4 "= % 
e. He died within a few days after, 
82. Co ; Dominus 


f „ — nern * 22 q * * 4 
* * | As \ : 4 : 3 
4 : 
i \ 
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Dominus Rex verſus Inhabitants of Hpworn. 
Order to pay | RDER to pay 35 weekly to A. by the pariſh of Hyworth, 
wu cpu | ſo long as he ſhall continue poor. 


| ed 131 
de poor and im- Martin. By the ſtatute 43 Eliz. c. 2. it ought to appear, 
| they are poor and impotent. 1 Keb. 489. 2 Keb. 744, 643. 
Paſch, 1 Geo. Rex v. Cully. An order for a father to pay 

much to his daughter was quaſhed, becauſe not ſaid poor and 

impotent, but only that ſhe is in a poor and deſtitute condition, 

and wants relief. 5 Mod. 197. And poor is to be underſtood, 


poor old, poor blind, poor impotent. | f 
FT RF | 17 (349d 
C. J. I favour theſe orders as much as I can, becauſe no bod 
. takes care to draw them up for the poor. But it muſt be q Fd ; 
_  Paſeh. 3 Geo. Rex v. Inhabitants of Stoke-Urſey. On the au- ; 
thority of this caſe an order was quaſhed for the ſame fault. So 
Paſeh. 4 Geo. Rex v. Tipper, an order to maintain a daughter- f 
in-law. 4 | | nein mant, F 
Pariſhes of Holy Trinity and Shoreditch, . | 
41s round ts PETER. C. J. delivered the reſolution of the court, b 
. but ſerves C. | i | aa 1 | ; Of x 
in Ce peng. This is an order for the removal of one Ferrer from the pariſh a 
3 Caf. 112. of Holy Trinity to Shoredith : by which it appears, that Ferrer Z 
3 was bound as an apprentice to one Truly, with intent that he n 
2 Str. 1001, {ſhould ſerve Green; which he did for three years. And it has 
Ppt 554 been inſiſted, that he being bound to Truly, who lives in Trinity f 
2 his ſettlement is there; and nat in Shoreditch where the 
| ſervice was. | | 
But we are of opinion the juſtices have done right in ſending 5 
him to Shoreditch, where the ſervice actually was. It is the ſame 
thing as if Truby had turned him over to Green ; in which caſe fl 
there would have been no queſtion, but he had gained a ſettle- WW th 
ment in Green's patiſh. If the maſter removes out of one pariſh Ar 
into another, the apprentice gains a ſettlement if he lives there er 
forty days. The turning over an apprentice is like the aflign- fe 
Salk, 68. ing any deed. In this caſe Truly was only a truſtee. There is 
Soaps de- a great deal of difference between apprentices and other ſer- ; 
Ses LEP" vants; for apprentices are not preſumed to become ehargeable, gn 


| ſervants, becauſe the trade and miſtery oy learn is their eſtate, 'T here- 
5 fore the order muſt be confirmed. a 


* — 


. Garner 


Michaelmas Term 3 Gd. 1 


N replevin out of the county court, the plaintiff declared Declaration In 
e ©: his cart and four horſes in Nithingall-lane in the e — — 
parifh of Stepney, The defendant pleads in abatement, that he ahatement. . 
took the goods in Nithingall-lane in the pariſh of St. John Paſ. 1 Geo. 2. 


Wapping, abſque hoc that he took them in Nithingall-lane in the of is catethe? 
eh 


of this caſe the 
of Stepney. Et pro retorn' habend he ſets forth his title to 2 Lan 

o Y e, . —_—_ Are 
| Robinſon, after 
Hall Serjeant moved to amend the declaration, and alledge the fame lea in, 
the place to be in the pariſh of 23 7 7 Wapping ; for the one emen 
ſide of the lane to the cauſey is by act of parliament in the pariſh 
of Stepney, and the other fide in the pariſh of St, Jobn Mapping, 
and the goods were taken in that ſide of the lane which is in 
Wapping, The fact was, that.a ſervant of the plaintiff's was 
driving a cart, and by chance he run over and killed a child; 

pon which the, defendant ſeized the cart and horſes as a 

eodand, and the ſeryant was tried for the murder, and found 
per infortunium, 1 | | | 


Branthwayte Serjeant contra, If this ſhould be amended, all | 
pleas in abatement will be ſet aſide. Paſeh. 2 Ann, Leper v. 1$alk. go, 
Germain. Aſſumpſit was brought by bill againſt defendant as a 
knight, he pleads in abatement that he is a knight and baronet; 
and the court refuſed an amendment. Hi}, 1 Geo. Mears v. 
Bowes in C. B. was the ſame caſe as this, and the court would 
not grant an amendment, Nothing is removed out of the coun- 
court but the plaint only; and therefore if iſſue is joined in 
hi county court, the plaintiff muſt declare de neo. 


C. J. In the caſe of Leper v, Germain there could not be any 
amendment, becauſe the commencement of the ſuit was wrong, 
and nothing to amend by. The foundation of amendments b 
e court, whilſt the proceedings remain in paper before they 
de recorded, is, That theſe papers, delivered to and fro, ſupply 
the declaring and pleading ore tenus at the bar, and may be 
amended as eafily as if ſpoke at the bar. Theſe faults ſtiled 


errors of the clerk are amendable after the proceedings are 
pecorded, e | 


oy WE.” 


© Afterwards upon deliberation the court granted leave to 
gmend upon payment of colts, x 


f 


2 Pollexf. 428, « be divided between them, and after their deceafes then to the next 


2 Michaelmas Term 3 Geo. 


their deceaſes to 95 
their heirs male of their bodies, equally to be divided, and if either 6f them die without ue, they 


to the furvivor and his heirs male. A. and B. make partition, and B. levies a fine and ſuffers a 
kts by of his and dies without iſſue. . The entry of 2 is taken jos and no title Keyes to 
* 8 Vin. Abr. 238. pl. 11. | 


h 

Thruftout verſus Peake & al'. | 

£ 

e abs 22 ene e Wii rot. 18. OE 
8 Bans? To | | C 
Deyiſe ta A. and 17 ON Wbt nd ejectment for the manor of n 4 
4 We cine, 1 and other 4 "Con? Nor, on the demiſe of Edmund p 
vided, and after ler Serjeant at law, the j jury find this ſpecial verdict, © - 
1 5 

C 

ce 

40 

CC 


"That Rites 2 being keiled in fee (in inter wha ) of the 
miſſes 3 in queſtion 23 March 1697, made his will in writing, 
wherein was the followin clauſe, * And my further will is, and 
I declare, that if it ſhall happen, that at the time of my death, 
„I ſhall leave no child or children begotten by me on the body 
« of my ſaid dear wife, or if ſhe be not with child or breeding at 
«the time of my death, then I give, deviſe and bequeath all 
, and ſingular my manors, lands, tenements, &c. which are 
e treehold, in the counties of Bucks, Hertfard and Norfolk, or 
elſewhere in the kingdom of England, unto my aforefaid 
44 dear wife for and during her natural life, or ſo long thereof 8 

ec the ſhall remain my widow. And as for my eftate in the 
« county of Norfolk not as yet any ways Kſpoſed of, but to 
mp ſaid wife for life or widowhood 3 Adel d 1 hereby 
ce give, deviſe and 4 ueath the ſame, after the deceaſe or mar- 
<< riage of my ſaid wife as aforeſaid, unto my nephews Edmund 
© Miller and Robert Sharrack during their W by 


es, equally to 


&« heirs male of their bodies lawfully to be begotten, equally ta be di- 
06 2 l them; . Aae 82 v6 aid Ed. 
& mend Miller and Robert Sharrock depart this life without ſuch 
« iſſue, then! give, deviſe and begun the ſame eſtate in 
40 Norfolk to the other of them for life, and after his deceaſe t 

e the bcjrs. males of his body lawfully to be begotten.” Ant 
for want of ſuch iſſue of both of them, he deviſed it over to 
others, with a remainder to his own right heirs, and then goes 
on; Provided always, that if any of the deviſees ſhall fell tim- 
der, other than for repairs or firewood or likel i; to decay, 
“ it ſhould be a forfeiture of their PP an een 
« eftates.” 


They find further, that Elizabeth wife of the teſtator died in 
is life-time, and afterwards the deviſor died without iſſue. 


That the two deviſees Edmund Miller and Robert ——_ 
entr 


entred and were ſeiſed prout lex pyſtulct ; and by their indenture 
dated 5 May 1700, reciting deviſe, and to the end that 
each party may know. and enjoy his own ſhare and moiety in 
ſeveralty, ©, They the ſaid Edmund Miller and Robert Sharxock 
« do by theſe preſents, for themſelves and their heirs _— 
« make and deliver an equal, perfect and abſolute partition 
4 all the ſaid manors, lands, Sc. to and between the ſaid 
« Edmund Miller and Robert Sharrock in two parts, in manner 
“ and form following, (viz.) That he the ſaid Edmund Miller, 
„ and the next heirs male of his body, ſhall have, hold and 
« enjoy to his and their own ſeveral uſe, according to the 
« [imitations in the ſaid recited will expreſſed, but for nd greater 
« or other eftate, or quantity of eſtate, than be or they can or may 
« have by virtue of the ſaid Roger Weſt's will, all that the 
« manor, &c. in full ſatisfaction of all his the ſaid Edmund 
« Miller's and his next heirs male mentioned in the ſaid will, 
rtion, ſhare and moiety, but for ns greater or other 
2 then he can or ought e by et of the ſaid will. 
95 in like manner, chat Robert Sharroct ſhall hold and enjoy 
« all that the manor of Wellhall in Gayton, &c. and each co- 
&« venanted to reſt contented therewith.” That Edmund Miller 
and Robert Sharrock entred and enjoyed their parts in ſeveralty. 
That Jahn Lyng proſecuted a writ of covenanf de manerio de 
Gayton Wellhall againſt Robert Sharrock, tefte 2 O8. 13 V. z. 
ret Oftabis Martini, on which a fine was levied. And that 
by deed dated 2 O#. 13 V. 3. it was covenanted between 
bert Sharrock, John Lyng an Joon Carter, That Robert Shar- 
rock ſhould leyy a fine to Jobn Lyng of the manor of Wellhall 
in Gayton, to the intent to ſuffer a common recovery, and 
that John Carter, before the end of Micbaclmat term then next 


cc 
cc 
cc 


y to enſuing, ſhould ſue a writ of entry fur diſſeiſin en le poſt againſt 
b, Lyng, who ſhould vouch Rabert Sharrock ; which fine and 
7 recovery then to be levied and ſuffered ſhould be to the uſe 


of the ſaid Robert Sharrock in fee. That though this deed was 
dated 2 O#. 13 V. 3. yet it was not executed till 26th No- 
vember following, but nevertheleſs that it was executed before 
the ſuffering the recovery at bar. And that there is no other 
declaration of the uſes than as aforeſaid. That Fohn Carter 


; tO dued a writ of entry de manerio de Gayton, Wellhall, eſte 16 O#. . 
Zoes 13 N. 3. ret“ Craſtino Animarum, upon which a common re- 

im- overy was ſuffered, (which is found in hec verba) and a writ 

cay, 


of ſeiſin thereupon proſecuted by the ſaid John Carter tefte 
d November, returnable indilate ; upon which the ſheriff fe- 
turned, that he delivered ſeiſin 24 November, which is two days 
defore the execution of the deed, ' That the lays in the fine 
and recovery are the part allotted by the deed of partition to 
Robert Sharrock,, and mentioned in the deed of 2 October, 13 
V. 3. That 16 February, 1107, Robert Sharrack fa ſeiſed di 

mithout iſſue, and that Elizabeth Sharrock his ſiſter and heir 
atred, and married Patrick Seagrave, Eſq; who became ſeiſed 


10 


und Mi 


* Robert Archer for life, and after to the next heir male of Ro- 


go from heir to heir. Cro. Eliz. 93. 1 Roll. Abr. 822. K. 


And then conſequently the heirs ſhall take as purchaſers: 
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in right of his wife, upon whom the leſſor of the plaintiff ena 
tred, and made the leaſe; and was poſſeſſed until ejected by 


the defendants, ſed utrum, ci. 


Reeve pro quer argued, Firſt, That the two devifees EA. 

2 and Robert Sharrack take only eſtates for their lives 
as tenants in common, with croſs remainders for their lives 
and that the deviſe to their next heirs male is a remainder in 
contingency only, and not executed. If it had been to them 
for life, remainder to their heirs male, it had been an eſtate- 


tail executed. 1 Co. 66. Archer's caſe, Where by a deviſe to 


bert, and to the heirs male of the body of ſuch next heir male, 
it was adjudged; that Robert took only an eſtate for life. 
(1/7), Becauſe he had an expreſs eſtate for life deviſed to him; 
and (2d), The remainder was limited to his next heir male 
in the ſingular number ; though that ſecond reaſon given in 
Archer's caſe was denied for law, becauſe heir is namen collec- 
tivum, and one can have but one heir at once, and this ſhall 


pl. 1. Owen 148. Clark v. Day. Yet Archer's caſe is good 
law ; the true reaſon of that judgment was, becauſe the words 
of limitation to the heirs male of the body of ſuch next heir male 
were added to the heir; therefore heir was conſtrued to be 
deſignatio perſone. I Vent. 216, 232. In the caſe at bar it is 
limited, by expreſs words, That they ſhall have but for life, 2 


2dly, The words equally to be divided being added to the heirs * 
male, as well as to the two deviſees, prove the intent of the 
teſtator to be, that the heirs male ſhould take as purchaſors, 
and not by way of limitation. Had the deviſe been to the two 
deviſees and to their heirs males, equally to be divided, theſe 
words equally to be divided might have been applied to the two 
deviſees; but here it being twice repeated, the laſt muſt be 
rejected, if the heirs are to take only by way of limitation; thi 
"Theſe words in a will make a tenancy in common; 3 C. the 
39. 5. 2 Rel. Abr. 89. Salt. 390, 391. 1 Vent. 370. 

2 Vent. 365. He 


a 


The rule will be objected, when the anceſtor by any gift 
or conveyance takes an eſtate of freehold, and in the ſame 
gift or conveyance an eſtate is mediately or immediately li- 
mited to his heirs in fee, or in tail, that always in ſuch caſo 
his heirs are words of limitation of the eſtate, and not words 
of purchaſe, # As to that rule, it only holds place where the 
xemainder is executed, and not when the remainder is. in con- Oz 
tingency. 2 Kol. Abr. 418. H. pl. 5: Lit. Rep, 258, 


; we" 


JJ % TO 72. 


Michaelmas Term 3 Ges. 


34h, The proviſo in the will for the deviſees to forfeit on 
cutting down timber, proves the deviſe to be but an eſtate for 


232: King v. Melling+ Such an argument from the proviſo 
is a forcible one. : | | 


24ly, Whether the two deviſes ſhall not have crofs remain- 
ders for their lives by implication, with a remainder to their 
next heirs. males in contingency only, and not executed; ſo 
that after the death of the one, the ſurvivor ſhall have an eſtate 
for life in the whole, and not the heir male of the perſon de- 
ceaſed. ; After their deceaſes in the will ſhall be taken jointly, 
(that is) after both their deceaſes it ſhall remain to their next 
heirs male, Such a conſtruction ſhall be made in the caſe of 


a will, but in the caſe of a conveyance at common law ſuch 


words may be conſtrued diſtributively, ſo that after the deceaſe 
of either, his part ſhall remain to his next heir male. 5 Co. 7. 
Wyndbam's caſe. The words of a will ſhall be always follow- 
ed, except the intent of the teſtator appear in the will to he 


v. Meynell, a caſe in point, 4 Leon. 14. 


If they take but an eſtate for life, the fine and recovery by 
Robert Sharroct was a forfeiture of his eſtate, and a right of 
entry was given to the other deviſee (the leſſor of the plaintiff) 
which is ſufficient to preſerve a contingent remainder. 1 Vent. 


viſe to two femes, Elizabeth and Fane for their lives, equall 


the death of Elizabeth. Therefore this conſtruction anſwers 


the words after their deceaſes, and does, not deſtroy the antho- 
rity of the caſe of Halmes v. Meynell. 


340%, The following part of the deviſe, If either of them de- 


part this life without iſſue, then I give the ſame eſtate to the other 


of them for life, cannot make it to be an eſtate- tail executed. 
I. Becauſe an expreſs eſtate for life is only deviſed to them. 


2. If it is an eſtate-tail it muſt be by implication, which is 
contrary to the rule of law, That no implication ſhall be al- 


lowed againſt the expreſs words of a deviſe. Co. Eliz. 31 3 

Owen 17 Moor 593. 1 Kol. Abr. 839. pl. 4. 11, whi 

reports do differ. | 6 c 7 
.* Js 


life; for if it is an eſtate-tail the proviſo is void. 1 Vent. 216, 


contradictory to the words. 2 Jones 172. Raym. 452. Holmes Pollexþ 1254 


188. Trin. 6 Anne, Tuckerman v. Feffery. That was a de- Deviſe to A ang 
B. jointly for 


to be divided between them, remainder to the heirs of Jane. —— _ 


— died, and Elizabeth ſurvived; and the queſtion” was, they are joint- 


ether Elizabeth ſhould have the whole during her life, or wer. pe 


the heir of Fane have that part immediately whereof Jane died have the whols 
ſeiſed? And the court held, that Elizabeth and Fane were joint- for * 
tenants, and that conſequently the ſurvivor ſhould have the Vide Cos Lit, 


whole during her life, and the heir of Fane have nothing till ot 
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C. J. And neither of them right. 
- Reeve. Thoſe words cannot create it an eſtate- tall, by rea- 


ſon of the intervening contingent remainders to the next heirs 
male of their bodies. Cro. Elia. 315. Cordall's caſe. Where 
upon a deviſe to Edward Cordall for life, remainder to his 
firſt ſon, remainder to the heirs of the body of Edward Cor- 
dall, he then having no ſon, it was reſolved, that the eſtate- 
tail was not executed, for the poſſibility of the meſne eſtate 
intervening, and therefore it was disjoined during the life of 
Edward Cordall; though that eaſe has been denied for law. 
2 Saund. 386. And it has fince been adjudged, that the re- 
mainder (ball be veſted, till the contingent remainder comes 
in eſſe, and then the eſtates ſhall be opened and digjoined for 
the letting in of the contingent remainder, becauſe they were 
all created together by the ſame conveyance. 11 C. Bo. 
Lewis Bowles's caſe. 1 Sid. 83. 1 Lev. 36. 1 Saund. 386. 
I Vent. 345. | | 


Tf they are jointenants for life, the queſtion will be,- what 
the fine, recovery and deed of partition have. done, The 
cannot affect the remainder, whether contingent or En 
nor altèr the quality or quantity of the eſtate deviſed. The 
deed can amount only to an agreement, of what lands each 
party ſhall receive the profits. Though it is recited to be, 
to the end that each might know his part in ſeveralty, yet the deed 

is only, that each ſhall hold the lands according to the limi- 

tations of the will. | 


The recovery is found in hc verba, and appears to be no 
more than the hiſtory of a recovery. It is in the preterperfect 
tenſe, J. C. petiit, and not petit. un 


Eyre J. That cannot be taken advantage of here, 


. Reeve. The fine and recovery are not of the ſame manor, 
as the deed to make the tenant to the præcipe. The one is 
de manerio de Gayton Wellhall, and the other is de ma- 
nerio de Gayton in Wellball; and though the jury find the oy 
lands in the fine and recovery to be the ſame as in the deed, 8 d 
yet they do not find the manor to be the ſame. The fine and 
recovery are void, for there is no tenant to the pnecipe; for 
the recovery is had, and judgment given, before the t-/fe of 
the writ of ſeiſin, which is 6 November, and ſeifin delivered * 
the 24th, and the deed is expreſsly found not executed until 
the 26th. And the finding the deed executed before the re- 
roy had at bar, being contrary to the record, is void. Vo! 
11 H. 6.42. The finding a perſon dead, who appeared in 
2 CN court 
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| . trial, was held to be a void finding. And there- 
ore he prayed judgment for the plaintiff. 


Branthtuayte Serjeant pro defendente, admitted that this was 

x tenancy in common; but he argued, that it is an eſtate- tail, 

and not an eſtate for life only. The words equally to be divided 

b-tween them were only to ſhew, that the teſtator intended a 

enancy in common, Co. £E1.-695. Lewen v. Cox. Archer's 1 Co. 66, 

aſe was adjudged but an eſtate for life, by reaſon of the li- 

nitation upon a limitation, (viz.) to the heirs of the next heir 

ale, which limitation is not the caſe at bar. The intent of 2 = fu for 
e teſtator will be beſt made out, by conftruing this an eſtate- his jeceae wo 
Wil; for he plainly deſigned the eſtate ſnould go in the family. his heirs male, 
hough it is expreſsly given to him for life, and after his [557 netz b 
:ceaſe to his next heirs male, yet it is an eſtate-tail. Car» eſtate for life 
170. 2 Lev. 58. 3 Keb. 42. 1 Ven. 214, 225. Pollex- with a remain» 
n 101. King v. Melling. on | ON ns 


C. J. That is certainly ſo, you need not labour that con- 
ruction. b | 


Branthwayte. The partition alters the quality, though not 

e quantity, of the eſtate. For the intent of the deed was, 

r each party to enjoy in ſeveralty. Biſhop of Sarum v. Phi- 
bs, 11 W. z. rot. 377. termine Mich. in B. R. On a writ 1 Salk. 43,754 
error of a judgment in C. B. in a quare impedit, where the 
aintiff ſets: forth, that A. and B. were jointenants of an ad- 
dwſon in groſs, and by deed agreed to preſent by turns, and 
tenants in common ; and it was adjudged, that this deed 
nounted to a partition, and ſo the part allotted to B. de- 
nded to his iſſue; and a grant from the iſſue, undes which 
2 plaintiff claimed, was held good. Tenants in tail may 
ake a partition, and thereby bind their iſſue, if it is equal, 
unequal, it will bind themſelves only. As to the excep- 
dn, that there is no tenant to the præcipe; it is ſufficient 
there be one at any time before the judgment. Show. 347. 
it. 568. And therefore he prayed judgment for the de- 


ty dant. 

e is N 

ma- Reeve replied, Here is no ten ant till after judgment. An 

the owſon may be parted, ſo as to preſent by turns; but by 

= $ deed they agree to continue ſeiſed of the ſame eſtate. | 

an | | 

for J. The partition will not alter the eſtate, it only alters If a fine is levied, 


right of ſurvivorſhip. The difference in the names of 37 7 ut d. 
manor is not material. It appears there is no tenant made covery had im- 
until deed, till after judgment. But the fine being levied and mediately a- 
re- uſe declared, the recovery being immediately ſuffered of the — yn ded 
void. Oh 4 2547 C 7. . hay ſame ſhall be taken 
to make him a 


' tenant to the praccipe. Salk. 676, 


* 


— 
N 
1 8 


The witing 
RT Odams being employed and entruſted by the governa 
a Dans uo 18 
r called 
. notes, made and figned a bank note for 100 J. payable 1 


F. Wil. Rey. James M bite, or bearer, 901. whereof was 22 Feb. 17 14, paid 


419- 


in the fine, ſhews that the intent of levying the fine was to 


the deceafe of A. for the words were not meant as condi- 


fed aun, Oc. 
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fame lands, and the writ of entry brought againſt the conuzee 


make a tenant to the praecipe. This deviſe intends an 
eſtate-tail. After their dectaſes are but words of form; for if 
one deviſes to A. for life, and after his deceaſe to B. for life, 
yet B. ſhall take the eſtate if 4. forfeits, enters into religion, 
or becomes incapable to enjoy it; and he ſhall not wait til 


tions. SaR. 230. 1 Ven. 199. What the jury mean, that the 
deed was executed before the recovery had at bar, I know 
not; for the law takes no notice, when a recovery is had at 


Eyre J. Equally to be divided is no more, than if one 
moiety had been deviſed to one, and the other to the other; 
unleſs ſomething appears contrary in the will. Here can be 
no croſs remainders ſpringing after the death of one of the de-. 
viſces, becauſe it is limited if either die, &c. When a writ of 
OE ges conuzee in à fine, there is no 
reſulting uſe. (EP 


bl ho wor uſe ry np 

| | Dominus Rex verſus Bigg. 

PHE indiment ſets forth, that 19 Feb. 1714. Joſu 
company of the Bank of England, to make and fign but 


to the bearer, and indorſed upon the faid note, which indork- 
ment the defendant 1 Mar. 1714. eraſit contra pacem, Cc. 


The defendant pleads not guilty, and the jury find this ſpe 
eial verdict. : 4 


That Joſbua Odams was employed, and made the note as it 
the indictment ſet forth, and that go J. thereof was paid an 
indorſed prout, &c. That the defendant 1 Aar. 1714. with i 
certain liquor to the jury unknown, totaliter expunxit et delevi 
the words, letters and figures of the indorſement. 
from the time of making the act B&g V. z. c. 20. to 1 


November 17979. the method of the company was to write ti 1 
indorſements upon the backſides of their notes in black ink 4 
But that ever fince, the method has been, to write the pa 9 
ments upon the face of the notes, croſs the writing, in * 
ink; which laſt mentioned writing has always ever no 


been called and eſteemed zu indorſement, upon ſuch note 
_ 
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This caufe was argued at gerjeant's Inn, in Fleet-ftreet, be- 
fore all the Judges. And the queſtion was, whether the fact 
found by the jury would come within the general words of 
the indictment, and could properly be called an indofſement ? 


The defendant's counſel inſiſted, that the word indorſement. 
ſignified a writing upon the backſide of any deed or paper, 
2 Mod. Caf. 86. Salt. 37 5. and that it being found, that the 
words razed out by the defendant were wrote upon the face of 
the note, he was. no ways guilty of the fact in the indictment. 


TT UT TRIAL ar ER _ = 1 


But it was held by all the Judges, That the defendant was 
puilty, For the writing upon the face of the note was of the 
ame effect as an indorſement, and being introduced by the 
ompany in the room of writing upon the backſide; and al- 
ways accepted and taken to be an indorſement, was within 
he words of the indictment. | 


TW” 4, * Tp. 


| 1 
Accordingly at the next felons of oyer and terminer, Ning 
J. of C. B. delivered the opinion of the Judges; and ſen- 
ence was pronounced againſt the defendant ; who was after- 
ards pardoned, upon condition to tranſport himſelf to Minorca. 


* = = 
e c OG 


Dominus Rex verſus Dawſon, 


At Serjeants Inn in Fleet- ſtreet before all the Judges. 


note for the payment of 520 l. fabricavit et contrafecit. Up- 
n not guilty the jury find a ſpecial verdict. 


y the governor and company of the Bank of England, 16 
anuary 1715. made and ſigned a bank note for 220 l. which 
ate was delivered to the defendant unaltered, who eraſit et 
eravit the ſaid note, by turning the word two into the word 
e, whereby the ſaid note, which was made only for 220 /. 
rported to be a note for 520/. by colour whereof the de- 
ndant had and received of the Bank 520 l. ſed utrum, &c. 


The counſel for the defendant inſiſted, that the facts found in 
e verdict were not included in the general words of the in- 
ment, fabricavit et contrafecit. That this was not counter- 
ting or making a note, but only altering a note made. That 
Is muſt be admitted to be a crime within the words of 8 & g 
3. c. 20. concerning the mo; But as the indictment is 

2 not 


Ndictment for that the defendant tali die anno et loco a bank Fabricavit in 
an indictment 
denotes forgery, 
and evidence of 
altering or raz- 


That Conrade de Gol being a perſon entruſted and employed nenn. 


* * 


. Michaelmas Tent 3 Geo. ; 
„ for. altering or n Ki 1 judgment 6 for the E de- 
i 


But the 1 were 5 opinion, nn the VS is well 


enough, for this was a plain forgery, if n not a aner, and 
3 —_—_ Suthe+ £24146293 eng 9 


v* 


_ Accordingly at the next ſeſſions > Si 0. I of c B. deli- 
8 the opinion of the Judges, and ſentence was pronounced 
againſt the defendant, who was ms) upon condition to 
tranſport himſelf to Minorca. 


. . | 8. x * Kat 
* — * ** * a 4 . 
. a 4 x 1 4 7 5 rr 3 
27 ; T7 4 +36 * . 


Elwell verſus Quaih „ ao os 
The warrant of * HE RE were three 8 One go which gave 2 
_ e 49 warrant of attorney to confeſs a judgment. againſt him- 
not ſufhcient to 

enter judgment ſelf and his co-exccutors, purſuant to which a judgment was 
againit the Entered againſt all the executors de bonzs ee for the debt, 


other. and againſt the e who N the warrant, d. bonis 5 
Priis ſor the coſts. 
Upon motion to ſet this aſide, it was held to be ill, for exe- 
cutors may plead different pleas, and that which is moſt for 
the teſtator's advantage ſhall be received. 1 Rell. Abr. 5 
A. 1. B. 8. 
Lucas 123 ä 8o Paſ 1 Geo. in C. B. Balgwin v. Church, one executor 


> 'pleaded a good plea, and the other a bad one; and on de- 


murrer judgment was given in C. B. for both che defendant 
but reverſed on error, and a new judgment given for th: 
plaintiff againſt one executor only, This is really eſtopping 
the others from ſaying they are not executors, and . Ke 


out their knowledge, it may be ſubjecting them to a devqli- 
vit for the paying of othen debts. 


The judgment was ſet 444. 


— N * 
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3 Georgii Regis. In B. R | * 


Thomas Lord Parker, Chief Fuftice. 3 
Sir Littleton Powys, Kur. 


a Sir Robert Eyre, Kut. "7 Juſtices.” © i 
. Sir John Pratt, Kut. 2 2 Wd Ab 
bt, 


Sir Edward Northey, Kut. Attorney General. 


Sir William Thompſon, Kut. Recorder of 
London, Solicitor General. | 


-* {ag 
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, Dominus Rex verſus Fox. 


HE defendant being mayor of Totneſ the laſt year, was Information a- 
by the charter a juſtice of peace for the following year, uu a 
without whom the ſeſſions could not be held. And the gym ws, 
2 granted an information againſt him for a voluntary ab- fn. 
ence. ? | 


* 


Cole and Hawkins. 


. 


PAR KER, C. J. delivered the reſolution of the court. Ina indebitatu | 


| Mit the gay 
This is an indebitatus_affump/it, laid 16 January 1706, The e 

defendant has pleaded ai non accrevit infra ſex amen. The a differeat me | 

plaintiff has replied a bill filed 23 January, 12 Han. and that the n | 


cauſe of action aroſe within fix years before. The deiendant parture. 


has d i a | A Gitb, Cafe 279 
ha demurre generally, and it * inſiſted on by ant ++ — — my 


- 
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that the replication is a departure, there being ſeven years dif. 
tance between the day in the declaration, and the fil ng the bil 
as ſet forth in the replication, | 


But we are all of opinion notwithſtanding that the plaintiff 
muſt have judgment, This being only a parol promiſe, the 
time alledged in the declaration is only matter of form, not of 
ſubſtance ; and not being a departure in a material point, is on 
a defect in form of pleading, which not being ſhewn for chk 
of demyrrer purſuant to the act for the amendment of the lay, 
the defendant cannot take advantage of it, If a verdict had 
found the promiſe, or the filing the bill to be another day, with. 

in the ſix years, that would not have vitiated the proceedings, 
1 Lev, 110. 1 Keb, 566, 578. Hob, 164, 199. 


x Salk. 222, If the day had been ſubſtance, it would haye been a departure; 
wh end fa. it was adjudged in this court, Pof. x Geo. Stafforg v. 
A 8 Forcer. That was upon a promiſſory note dated in 1704. The 
bote it is, defendant pleaded actio non accrevit infra ſex annos ; the plaintiff 
replied a bill filed 12 Ann. and after a verdict the judgment was 
| arreſted, becauſe in that caſe the day was material. the day 
; in this caſe ſhould be looked upon as ſuch, it ,would be in the 
' defendant's power in almoſt all caſes to fix the time and 
lace, As where the plaintiff brings an action of aſſault and 
ttery in London, the defendant pleads he made the aſſault in 
Middleſex, and that afterwards the plaintiff releaſed all batteries 
except in London, By this he would make the place material, 
and the doctrine of bringing tranſitory actions where the plain- 
tiff pleaſed, would fall to the ground, if the defendant ſhould be 
allowed by artificial pleading to make the time and place matter 
| of ſubſtance. Vide Co, Litt, 282. b. Tel. 114. 


8. P. accord. 


* 


3 Stra, 806. Judic Pro guer,“ 


Dominus Rex verſus Bond, 


of an in- INquiſition taken ſuper viſum corporis of a man that he 
guides hen himſelf; and the jury corel poſſeſſed of a meſſuage, = 4 " | 


when N Pengelly Serjeant moved, to ſtay the filing of this inquiſition, 
found, Aoi, upon an affidavit that the man died five years n apd th 
I coroner dug up a ſkull, which he aſſured the jury he knew by 4 
8 mark was the deceaſed's ; and thereupon the inquiſi» 

The jury ought ſition was taken: Which he inſiſted ought to have been upon 
Kale body, view ef the whole body, that the marks if any may appear, 
* Regina 


| = | 
Hilary Term 3 Geo. 23 
Regina v. Clerk, the court held chat ſeyen months WAS too late. 
alk. 377. 2 Mod. Ca. 16. ET n 


Cur”, Stay the filing fill further motion. 


* 


EBT upon a bond. The defendant eraved ozer of the Where the de- 
bond, et ei legitur, &c, petit etiam auditum conditionis 25am: pleads 
ejuſdem 4 ti, et ei legitur in haec verba, ſcilicet; which appears ekan n 
to be for e defendant and two other obligors, joined in the fatifattion, the 
bond, to pay money at à future day, guibus ledig he pleads pay- ea * 
ment at the day by the other two obligors, and an acceptance the acceprance, 
by the plaintiff in ſatisfaction. The plaintiff, proteſlando that which will be 
the other two did nat pay, for plea ſays he did not receive in {Set 
ſatisfaction mado et. forma; and thereupon ue is joined, and I tae payment. 
verdict for the plaintiff. 


Sir #/ilian Thomtſor moved, that a repleader might be 
awarded, for that this is an immaterial iſſue, the payment, and 
not the receipt, being proper to be put in iſſue. | 


| Reeve of the ſame ſide. The bond being no where ſet forth 
in the ozer, but only the condition; it does not appear upon the 
record, that the two perſons who, it is pleaded, made the pay- * 
nt, were bound in the bond: For the action againſt the de- 
endant is quatenus upon a ſingle bond, and then this payment 
ill amount to no more, than a payment by a ſtranger, Which 
ill make the iſſue an — one. 8 


Sir Robert Raymond contra. It muſt be admitted, that there 

an be no payment in ſatisfaction, without a receipt in ſatisfac- 

ion: And therefore the denying the acceptance, is an argumenk 
ative iſſue, and will be after a verdict, Styles 239. in Salk. 627. 
ich. 7 W. 3. Young v. Rudd, Indebitatus aſſump/it for apothe- 
aries wares ; the defendant, pleaded the delivery of a beaver 

hat, which the plaintiff received in ſatisfaction ; the plaintiff, | 
roteftando that he did not give it in ſatisfaction, pro placito faith, 

that he did not receive it; and this was held a good iſſue. Vue 

ob. 178. Sty. 239, 263. 4 


Funn ene 


As to the ſecond exception. If that be wrong it is amend- 
ble, The cher is at the plaintiff's requeſt, and ſhould have 
deen ſet out by him, which he neglecting to do, ſhall not take 
. dvantage of his own default. Admitting the payment is not 
dy the two obligors, but ſtrangers, yet where deſendant 
admits the plaintiff's cauſe of _ and pleads matter which is 

4 not. 


* _ 
i 
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not a legal diſcharge, if iſſue be joined upon chat, and a verdict 
againſt him, the plaintiff ſhall have judgment. 5 C. 43. 
5 NicolPs caſe. | 4 Sth ae Nd 


Payment by a OC. J. Although payment by a ſtranger be not a legal diſ- 


A not charge, yet acceptance in ſatisfaction is. Suppoſe a man owes 
» DUTT ac- 5 | 
oaths : me 100/, upon bond, and another 100 J. upon another account, 


If a creditor has and he pays me 1007. I may apply it to which I will; and tho! 


- Gifferentdebts, he paid it in ſatisfaction of the bond, yet if I did not receive as 
he may apply 


the payment to ſuch, it will be no diſcharge of the bond. And therefore in 
which he will. theſe caſes the acceptance is the clearer iſſue, There are two 


| DJ 3 ths requiſites to work a diſcharge,® 1. Payment, 2. Acceptance. 


2 Chan. Ca. 83, And a traverſe ofthe acceptance, is an argumentative denial 'of 


the payment. 


No payment in Pratt J. If by neceſſary conſequence the replication denies 


ſatisfaction 
without an ac- 


the plea, and a verdi& paſs, the court may give judgment. 


ceptance. There can be no payment in ſatisfaction, without an acceptance 


in ſatisfaction. And if the plaintiff ſays, that he did not accept 


in ſatisfaction; the conſequence is, that it was not paid in ſatis. 


faction. 
Judgment pro quer. 


| Andrews verſus Franklin. 


@ ſhip is pa after ſuch a ſhip is paid off, and counts upon the ſtatute, 
is good in a | | 


promiſſory note. Branthwayte Serjeant inſiſted, That this is not negotiable, it 
Forteſ:, Rep, being upon a contingency which may never happen. Jocehn v. 


0 Laferre, Hil. 11 Ann. rot 214. in B. R. upon a writ of error, 
316. Was a bill to pay out of the drawer's growing ſubſiſtence, and 


1 Bur. Rep. 323. that was held not to be negatiable as a bill of exchange. 
8. P + accord, | | ae > 


Sed per Curiam, The paying off the ſhip is a thing of a pub- 


lick nature, and this is negotiable as a promiſſory note. 


- Judgment pro quer. Fea 


* 


To pay within ASE upon a promiſſory note to pay within two months 
tw months r | 
4. 


Goodright | 


as ww. Ts. 1 a A. a 1 . nn 


- G F 0 tha * . , 
| * : . a * | 
| — 
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20 \ - 
| | Goodright verſus Wright. 
a * {7 +. Ine, Hil 1 Ann. rot. 2. 0 i eee 
PO N not guilty in ejectment on the demiſe, of Richard Deviſe to A. 
Mood, the jury find this ſpecial verdict. | 72 to i _ 


1 e, | 1 | the life o 
That Join Iba being ſeiſed in feo of the premiſſes in queſ- devifor) is mi, 
tion, by his will in writing 28 Ju, 8 W. 3. 1696. deviſed the ard ies can 
ſame to his couſin Edward B#zall for life, and after his deceaſe and a remander 
to the iſſue of his body; and in default of ſuck iſſue, to his two limited to the 
nieces Margaret and Suſanna Wright, and. to the iſſue of their {8% teins of 4 
two bodies lawfully to be begotten ;/ and for want of ſuch iſſue, Vue Salk. 238. 
to the right of heirs of Edward Baxill for ever. That Edward Lat. 137. 

and Margaret (two of the deviſees) died in the life of the de-; Ma ha 
viſor without iſlue, and that Szſanna alſo died in the life of the But a deviſe to 
teſtator, leaving one daughter Margaret the now defendant, who 4: al #68 
is alſo heir at law to Edward Bazill, and born 10 Oftober 1702. ye —_ 
That afterwards the teſtator died, and the defendant entered, deviſor) is a 
upon whom Richard Wood the leſſor of the plaintiff as heir at ene . 
law to the deviſor entered, and made the leaſe to the plaintiff, in fee, wy 


ſed, Sc. y 


. Branthwayte Serjeant pro quer* argued, That the deviſe to Su- . 
ſanna is void by her death in the life-time of the teſtator. For 121+ 
every will muſt be conſtrued as an inſtrument whereby 
the 5 muſt be conveyed, and then ſuch a conſtruction mu 
be made upon the will, as would be made upon a deed; 
except in this particular point, that the party may not be forced 
to uſe ſuch particular formal words, as muſt be made uſe of in 
a deed, (ſo that the words be ſufficient to ſhew the intent of the 
deviſor), becauſe the law ſuppoſes a will to be made by one inops 
conſilii; but however that intent muſt follow the rules of the com- 
mon law. It is a general rule, which holds as well in the 
caſe of wills as of conveyances at common law, that by neceſ- 
ſity there muſt be a donee in eſſe of capacity to take the thing 
given at the time when it ought to veſt; and if there be no ſuch. 
pexſon in eſſe, the gift is void. In this caſe there is ng perſon 
capable to take the land, the deviſee dying in the life-time of 
the teſtator, at which time nothing paſſed, , 3 323 


„ 
«'s " — 4 YL, 


hw => OA* 


It may be objected that here are other words iſſue of the body 
which are deſcriptio perſonae that is to take. As to that _ | 
tion, thoſe words iſue of the body, are only named as words of 
limitation expreſſing the quantity of the eſtate which the devi- 
ſee ſhould take, and are not named to be immediate xe + 

| or 


* 


ſor if ſo; ocher perſons will take che eſtate whom the deviſar 
neither Enow nor intended ſhould me. 


: The making and commencement of every will muſt be con- 
ſidered, and not the conſummation, (the death of the teſtator) 


which is founded upon the commencement. At the making the 


will Sanna had no iſſue; and therefore the teftator could not 
intend, that the iſſue Which ſhould be born aſter the making the 
will ſhould be a purchaſer. In Brett and Rigden's caſe, Plow. 
345. it was adjudged, that where a deviſe was to Henry Brett and 
his heirs, and Haury died in the life of the teſtator, the ſon and 
heir of Henry ſhould take nothing by the deviſe; and that lands 
urchaſed after the making of a will do not paſs by a deviſe of all 
his lands, becauſe the Jaw reſpects the commencement and intent of 
the deviſor. And as to an ga that may be made, that this 
cafe differs from Brett and Rigden's caſe, this A By eſtate · 
tail, and that a limitation in fee; Hartop's caſe, 
Was a deviſe to Thomas Hartop and the heirs males of his 


with remainders over; Thomas died, leaving iſſue in the life of 
the deviſor; and there it was held, that the eſtate cannot 
veſt in the heir, becauſe it never veſted in the anceſtor; for the 
word herrs was a word of limitation, and not to give an imme 


diate eſtate; for if it was to veſt in him, it muſt veſt in him as 


A purchaſor, and that was not the intent of the deviſor; which 


caſe was then held not to differ from Brett and Rigden's caſe, 
Gro. El. 422. Raymond 408. 2 Lev. 243. 2 Jones 135. 


Pollexfen 546. Wherefore the deviſe being void, he prayed 


judgment for the plaintiff. 


| Reeve contra. That the word N is a good word of pur- 
chaſe, either of a preſent eſtate, or of an eſtate by way of re- 


mainder; and not a word of limitation in a deed or convey- 


ance at common law, And if ſo, it ſhall be the ſame in the caſe 


of a wil), unleſs ſome certain intention of the deviſor may be fo 


in the will to alter the ſame. And therefore he argued, That 


the defendant might take either as jointenant for life with her 


mother and her aunt, and the being the ſurvivor will have a. 
good title; for if A. deviſe to B. and to his iſſue, and J. has no 
iffue at the time, B. has an eftate-tail; becauſe the intent of the 


deviſor was, that the ifſue ſhould take; and therefore whenever 
it is demanded what eſtate ſuch a deviſee it depends. upon 
the circumſtances of the family, whether the deviſee has iſſue at 
the time of the deviſe or no. The deviſee is not of neceſſity ta 
be in fe at the time of the deviſe, therefore a deviſe to an in- 


fant en ventre fa mere, is good. So a deviſe to B. his eldeſt ſon. 
for life, and after to the eldeft iſſue male of C. for life, is good, 
though C. had no ifſue at the time of the deviſe and death of the 


deviſor, 1 Rol. Ar. 612. pl. 3. Limitations of uſes have been 


El. 243. 
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coupled in the fame conſtruction as has been made on 

therefore if a man make a feoftment in fee to the uſe of him 

ſelf for life, and of ſuch wife as he ſhould afterwards marry f 

her life, and after he takes a wife; they are jointenants, and yet 

they come td. their eſtates at ſeveral times. Moor gb. 1 lyſt, 

188. 4. But be did not inſiſt much on this point, it being ad- 

; e Wild's Caſe, 6 G. 16. The reaſon of the 

judgment in Brett and Rigden's caſe, < That lands | 

« after the making of the will do not paſs by a deviſe of all his 
“ lands,” depends upon the words of the ſtatutes 32 and | 

Hen. 8. © that every perſon having lands, may deviſe them.” 8 Plow. 344. b. 

that if the deviſor has not the lands at the time of the deviſe, it 3 Co. 30. b. 

is out of the words of the ſtatute, and all his lands, is no 

more than all he then had. Pallexf. 549. (Except there be 

a republication after the purchaſe, Salt. 237. Pallexf. 548. 

1 Vent. 341.) | 


Lang | a 
Secondly, The deſendant may take by way of remainder for 
life. And for that Mili's caſe, 6 Ga. 10. is ſtrong in point, for 
there it is adjudged, that by a deviſe to a baron and feme, and 
after their deceaſe to their children, they having children at the 
time of their deviſe, the baron and feme take but an eſtate for 
life, with a remainder to their children; and that a deviſe to B. 
and to his children or iſſue, he having no children at that time, is 
an eſtate- tail; the deviſor intending that the iſſue ſhall take; and 
as immediate deviſees they cannot take, not being in rerum naturd; 
and by way of remainder they cannat take, for the gift was imme- 
diate to them and to their ule; by which caſe it is proved, that if 
the gift is not immediate, as it is not in the caſe at bar, there be- 
ing future words, “ and to their iſſue lawfully begotten,” the defen- 
dant may take by way of remainder for life, But he would not 
inſiſt much on this point, it having been ſettled, that by a de- 
viſe to B. for life, and after his deceaſe to the iſſue of his bod 
lawfully to be begotten, B. took an eſtate-tail, and not an eſ- 
tate for life only, with a remainder to his iſſue. King v. Mel. 
ling, 2 Lev. 58. 3 Kab. 42. 1 Ven. 214, 225. Pollexf. 104. 
I Sid. 47. Carter 171. Secus in a deed, Pollexf. 583. where 
an eſtate is limited to A. for life, remainder to his firſt ſon 
in tail; for there 4. is only tenant for life, and the ſon takes 
by purchaſe, 1 


Thirdly, The defendant has a good title as iſſue of the body, 
though the deviſee died in the life of the deviſor, admitting the 
deviſe creates an eſtate tail. This point has never yet been ſet- 
tled, for the caſe of Brett v. Rigden was of a deviſe in fee, which 
differs from a deviſe in tail. Hartop's caſe was adjudged on 
another point, and in the caſe of Fuller v. Fuller, More 353. the 
court was divided; and Popham faid, that by a deviſe to B. * 


Dr en ere we 


* 
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the heirs of his body, if B. was dead at the time of the deviſe, 
the heir ſhould take as a purchaſor. If a man has iſſue three 
ſons, and deviſes his land to the eldeſt in tail, remainder to the 
ſecond in tail, Qc. if the eldeſt dies (having iſſue) in his fa- 
ther's life-time, his iſſue ſhall have it, becauſe peradventure the 
deviſor did not know of the death of his ſon, who perhaps was 
beyond ſea, or otherwiſe abſent. The ſtatute de donis takes more 

care of the iſſue in tail, than of the tenant in tail himſelf, quod 
voluntas donatoris in chartà ſus manifeftt expreſſa de caetero ob- 


ſervetur. There has not been one judgment whereby this point 


has been ſettled. - | 


Fourthly, Which he chiefly relied on, admitting this to be 
an eſtate- tail, and the ſame conſtruction ought to be made on this 
eſtate, as upon an eſtate in fee; the defendant has a good title, be- 
ing found heir at law to Edward Baxill, by virtue of the remain- 
der limited to the right heirs of Edward; @vhich limitation is 
valid in law, though'the firſt deviſe in tail ſhould be void by the 
death of the deviſee in the life of the teſtator, for the interven- 
ing eſtate limited to Margaret and Suſanna prevents the conſo- 
lidation of the two eſtates of Edward; for the eſtate limited to 


the right heirs of Edward is a diſtin eſtate, independant on 


the eſtate-tail before deviſed to Edward. Litt. §. 578. If a 
leaſe for life be made, remainder to another in tail, remainder 
over to the right heirs of the tenant for life, the tenant for life 
may grant over the ſame remainder to another by deed. This 
limitation to the right heirs of Edward is a new created eſtate, 
and does not depend on the other eſtate, for thoſe words, right 
heirs, are in this caſe words of purchaſe, and not words of li- 
mitation. - ; | 


It may be objected, that it is a rule in law, « That when the 

*. anceſtor by any gift or conveyance takes an eſtate of freehold, 
and after an eſtate is thereby limited mediately or immediately 
& to his heirs in fee or in tail, that always in ſuch caſe hrs heirs are 
& words of limitation of the — not words of purchaſe: 
To that objection he inſiſted, that this rule of law extends only 
to ſuch caſes, where the anceftor takes the eſtate limited to him; 
ſo that if the anceſtor. never takes the eſtate, that rule can have 
no force. And in this caſe Edward never took any eſtate, and 
then the defendant as heir at law to him ſhall take the eſtate 
as a purchaſor. That the reaſon of that rule depends upon a 
ſuppoſition that the anceſtor takes the eſtate, is proved by 1 ne. 
22. b. 319, b. 376. b. 1 Co. 104. a. Shelly's caſe. 11 H. 7. 74. 
per Hankford. And therefore, if the deviſe to Edward and to his 
ue be void by his death without iſſue in the life of the teſtator, yet 
the remainder to the right heirs is good, being a diſtinct remain- 
der: and no caſe proves, that 2 good remainder ſhall be tacked to 
, ; * : 2 


od 
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 n' void deviſe, ſo as to avoid the remainder ; wherefore he pray- 


ed judgment for the defendant. 40 


. Branthwayte replied, Firft, That the defendant is found not 
to be in efſe at the making of the deviſe, and therefore ſhe 
cannot take as jointenant ; for all jointenants muſt be in ſe, 
when the eſtate ſhould veſt. Were they to take as jointenants, 
they could only take an eſtate for life, which conſtruction 
would overthrow the intent of the deviſor, which it is plain 
was to paſs an inheritance. It is a conſtant rule, that a deviſe 
to one and to his iſſue in a will creates an eſtate-tail, with- 
out conſidering the circumſtances of the family at the time of 
the deviſe, whether the deviſee had then iſſue or not; though 
the word heirs may be neceſſary in a deed ; ſo is W7/d's cale, 
and that caſe cited by my lord Cote out of Bendloe, is exprefsly 
againſt the opinion for which it was cited. 2 e 


* Secondly, That the defendant ſhall not take by way of re- 3 Lev. 46. 


mainder the ſame anſwer proves, for then they would take 
only eſtates for life, when the deviſor intended a fee⸗ tail. 


Dpiray, The deviſe is void by the death of the deviſee in the 
life of the teſtator, for the iſſue cannot take as claiming from 
one who was never ſeiſed; the iſſue in tail does not claim 
per formam doni by virtue of the ſtatute de donis only, but alſo 
by deſcent from the donee in tail. 5 n 


- Fourthly, The heir cannot take it as a purchaſer, for on a 
limitation to one and to his heirs, the conſtruction has al 
been, that the heir ſhall never take as a purchaſer, without 
that diſtinction, when the anceſtor takes the eſtate, and when 
not. i ' 335 


C. J. Had it been limited to Edward Baxill only for life, 
remainder to another for life, remainder to his right heirs; this 
remainder in fee muſt have veſted in Edward, drowning the 
firſt eſtate for life, and making his heir to claim by deſcent. 
Wild's caſe is very oddly reported, and has miſtook the judg- 
ment of that caſe: cited out of Bendloe as it is reported in 
Bendloe, and in 1 Anderſon 43. pl. 110. Where an eſtate is 
limited to one and his iflue, it amounts only to a deſcription 
of that iſſue, for ſue is more properly a word of deſcription, 
than of limitation. There can be no queſtion but that by this 
deviſe to Edward and to his iſſue he has an eftate-tail, becauſe 
it is limited, over, and for want of ſuch iſſue then to another. 
A deviſe to one and to his iſſue, is not veſtrained to the firſt 
fon, but extends to all the iſſue in infinitum- (for iſſue is nomen 
collectivum) deſcending from the deviſee. I can ſee no colour 
of difference between an eſtate-tail and a fee-ſimple, and I 

believe 
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c. EI. 423. believe the report of that ſaid by Popham in CY. Elia. is miſ- 
. took. The ſtatute de donit has nothing to do in this caſe, de- 
cauſe the tenant in tail never took the eſtate. He that takes 
Us muſt take at the time when the eftate ſhould veſt. 
The. defendant cannot tabe by deſcent, becauſe the anceſtor 
never took it. it, 3 


Powys, J. Litt. F. 558. makes ſtrong againſt the defendant z 
for if the eſtate limited to the right heirs of Edward Bazill by 
the intervening eſtate- tail is diſtin, and may be granted over 
by Zdward Baxill; that proves, that heirs was meant only as 
a word of limitation, and not as a word of purchaſe, for elſe 
it could not be granted over by Eduard, preſerving his firſt 
eſtate. And the reaſon why it may be granted over is, be- 
_ in judgment of law every man carries his heirs in his 

* f 


Pratt, J. differed from the C. J. and conceived, that there 
was a difference between an eſtate-tail and in fee, The caſe 
of Brett v. Rigden muſt be allowed for law, that the deviſe by 
the death of the deviſe, living the teſtator, is void; and the 

| reaſon is, becauſe: the deviſor had no intent in the deviſe to 
benefit any perſon but the deviſee, for he did not know who 
would be heir at law to the deviſee. A man has power by 
the. ſtatute to deviſe his lands, but he cannot raiſe ſuch an 
eſtate as is inconſiſtent with the rules of law. When a man 
gives his lands to one and to the heirs of his body, it is plain 
that the deviſor deſigned to benefit, not only the devifee, but 
alſo. the iſſue. of his body, thereby altering the common courſe 
of defcent.; therefore it is provided by the ſtatute de damit, quod 
donatoris voluntas, Wc. giving à benefit to the iſſue in tail; 
thereby intending to perpetuate the eſtate in his own name, 
and ſo intending a benefit to himſelf after his death. The iſſue 
are intended to have a benefit, though they were not in gſ at 
the time of the deviſe, for the intent of the devifor was, /. 
For the deviſee to take it; zh, His iflue, not co 5 
how they ſhould take; and then though the firſt deviſee cannot 
take it, dying in the life of the teſtator, yet ſo far as the will 
can take effect (which it may do in the iſſue) it muſt take 
effect. If it is lithited to one man, remainder to another, 
though the firſt limitation be fruſtrated by the death of the 
party, yet the other remainder is good. Deviſe to an infant 
en ventre ſa mere is good, by way of an executory deviſey the? 
the child is not born in the life of the teſtator: if the child in 
born, it is good by way of an immediate deviſe. Though 
a will cannot take effect in omnibus, yet as far as it can t 
mult take effect. e is more properly a word uf purchaſe 
than a word of limitation. 0 | 
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this an uiterius cencilium was granted, and the cauſe 
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The cafe. of Bret v. Eats tent £6 in | 
law ; in which caſe it is reſolyed, that there muſk, of nectſſity 
| ee Or + capable to take en. the eſtate 
ought to veſt, and that a deviſe to Henry rett and his heirs 
(Henry dying in the life of the teſtator) could not take effect 
in the heir; and heirs in that caſe were only named to create 
22 in fee in n — heir take 1 Im- 
y purchaſe, but mediately by deſcent, and by Hen 

e eſtate fell as much wanna 


be fub- Refotution of 
e? Id. ot the cl j wt th NC 
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1. That the deviſe to Edward Bazill and his heirs i is not an 
immediate devife, * reaſon of the intervening eſtate. 


2. That 4 deviſe to bebe Wright and ber Me is dif- 
ferent from a devife to her and her heirs. 


Firſt, We are all of opinion that the intervening eftate moles 
no difference. His heirs are words of limitation, and there- 
fore like the caſe of Brett v. Rigden;; the only difference is in 
the thing deviſed, one being an eſtate in in poſſeſſion, and. the 
other a remainder. Lift, F. 578, 1 If. 319. ö. In this caſe 
the anceſtor never took the eſtate, w ieh he ought to have 
S mie 
93. 


Sacenaly, IF Syfrne had furvived, he would have bad an 
eſtate tai; the words i/xe. of the body create an eſtate- tail in 
het, and are as good an: exp reſſion for an eſtate-tail, as the 
word heirs of an eſtate in foe. Iſſue of the body being therefore 
2 of limitation, the deviſe of the eſtate- tail is vold by the 

of Suſanna in the life of the deviſor, "The difference as 

9 2 between an eſtate in fee and in tail is not twaterial, for 
if 1 deviſe one eftate to A. and his heirs, and another to B. 
and the heirs. of his body, it is in the power of B. to make 
«lofty as age a th deviſe 10 An ft 
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It will be of dangerous conſequence to alter reſolutions in 


theſe caſes, it is removing the antient land-marks; and the 


authority of Brett and Rigden's caſe is not to be conteſted, 
which is not materially variant from this. But admitting it 


' 2 be ſo, yet Hartop's cafe, Cro. Eliz. 243. was of a deviſe in 


tail; and there it was held, that the deviſee dying in the life 
of the deviſor, the deviſe could not take effect in the iſſue; 
and in the caſe of Fuller v. Fuller, Cro. Eliz. 423. all the 
Judges agreed with the reſolution in Hartop's caſe, although 
pPrimd facie it may ſeem as if Fenner and Popham were contra to 
'Gaway and Clench ; yet upon nice obſervation it will be found, 
that they differed only with reſpect to the new publication, 
and not to the other point. Popham puts this caſe: If a man 
has iſſue three ſons, and deviſes the land to his eldeſt in tail, 
remainder-to the ſecond in tail, remainder to the third in fee, 
and the eldeſt dies having iſſue in the life of his father, his 
iſſue ſhall have it without a new publication. But the reaſon 
is, becauſe the heir of the eldeſt ſon was alſo heir at law to the 
deviſor, and no intent appeared to diſinherit any of his ſons : 
And Popham ſaid it might be otherwiſe on a deviſe to a 
ſtranger (which is the caſe at bar). ee 


If the deviſor had died immediately aſter making his will, 
the effect would have anſwered the intent; for then the word 
2ſſue would have been a word of limitation in all the eſtates, 
and if that were the ſenſe at the time of making the will, it 
ſhall be taken to be ſo ſtill. | 
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It was objected, that this is an eſtate- tail raiſed rather by 
operation of law than the intent of the party. (Anſwer) The 
law takes that to be his intent, for upon a deviſe to A. and to 
his iſſue, or after A. 's death to his iſſue, the law has always 
conſtrued this to be an eſtate-tail. If A. has two ſons and four 
daughters, and dies before the deviſor, the eldeſt ſon inſtead of 
having the whole would have but a ſixth part, if it ſnould be 
conſtrued that the iſſue ſhould take by way of remainder; 
whereas the intent of the deviſor was, that the eldeſt ſon ſhould 
have the whole during his life, which is a plain demonſtration 
that the law takes ſuch a deviſe to be an eſtate-tail. 1 Ven. 
228. ä | | 8 | 1 


Iyhbe ſuppoſition of a kindneſs intended to the iſſue will be 


no argument in favour of the defendant, becauſe it has been 
always thought that a deviſe to a man and his iſſue is a kind- 
[neſs to him, for by conſtruction of law he carries his heirs in 
his own body. In ths cafe the remainder man is more con- 
ſidered by the deviſor than the iſſue in tail, The deviſe was 
| | for 
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for the fake of the father, that he made it ſo large, and for the fake 
of him in remainder that he made'it-no-larger He cannot be 


ſuppoſed to have had any particular affection for the iſſue, there 
being none in «ſe at the time of the r 


The plain uſe of the words was. to give Suſanne 
eſtate-tall. If ſhe had lived ſhe would have enjored it, ty £0 gle. 
her death the eſtate is determined. There is no difference bee 3-0 
T 
muſt be in N. | 


The fame anſwer ſerves for 1 3 heise N a 
of Edward'Bazill, who never took the 838 and ee , 5 4 8 
not convey a deſcent to his hejrs, 


"There is no inconvenience mt putti 15 the Ar in W 
caſes to review. his will; and the caſes of Brett v. Rigden, and 

Hartep's caſe, are founded n reaſon ed. ane 
are not no to be over- ruled. | e | 8 
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The defendant medac delivered into court a writ of 
error coram vobis, and the court demanding of her attorney what . 
error he had to aflign, he told them infancy in the Toy 
who had appeared by attorney, as ertor in 
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0.1 The defendant ought not to be allowed to align this n 32 
error in ejectment, ſor he comes in of his on accord, and Cn ” 5 
«4 Pal | to be wle defendant, which e anon cannot oppoſe, pearance vm # 

s is an ab e cou attotne t to be f 
5 committed. s en . i 88 
| 2 * 
ur . Sew liv writ ef'eree; nah the” 
of court gave him a fortnight to bring error in the Exchequer # : 


be Chamber, upon the matter of law, and in the mean time exe- 

T5 cution to ſtay, and ditected the record here to be N and 

uld * defendant = to wang 1 rare 

on e a (4: : 
Duales hen Wines Pouch ur. e 

be LE fot the proſeutor of an information in natura de gus Proſecutor of 

een warrunto, to bay coſts for not going on to trial, Ln 1 


ad. bed te be hig, Sed per Curian, In the caſe of the King east. Cal 
in there can be no laches j but a ſubject in theſe proſecutions ſhall pay coſts, gAnn, 
on- a coſts as in common actions. Executors and adminiſtrators OW 

coſts for not going en to trial. Rule to pay coſts, © 
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| Satute of Frauds 


ctuteofF T's: os . * in per ping ſhe nn | 
OO TIES to marry the defen e promifed to marry her at 
3 death, "wh is fince but the defendant” refuſed io 9 


confideration of tö do, and has fince married A. F. which the lays to her 
agar. ob ooo. and 1 TO aſſumpſit obtained a verdict 2 for 300 ũ k 


| La. A. 387. The defendant moved ir in of judgrhgrit, that, this 
In "ir N. a plone is not good in law. 0 EN argument it was a 
| $64. that this is not within the ſtatute of frauds and perjuries, 7 
relates only to up hugh in conſideration of Fee e; an 
fy caſe in 3Lev. 6 Lt has been con radiagd by late er. ns. 
e defend having married ano er nch Ns diſabled him 
ſelf to perform the promiſe, and 
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apply to the ſpiritual court to wy 4 122 
— be repaid in damages here. 
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B The clint ras Mhictliritot &+ bekiy tot of the obliges, and. 
root u plain was mini r nit 

bop 2 „ the only furviving a. to the bond; and the proof given 
223. pls 8. upon this iſſue was only a perſon who ſwore to the hand-wif g. 
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To this it was objeted che other ide, pag 
writing is not N 4 the witneſz is livi 
it was the fault of the aer to bring himlelf under this inca- 


pacity; he might have let another perſon have taken admini- 


Rration for bis uf dminiſtration guoad this bond only. 
But it de es er. C. J. this was 
: "ne; and he like 9 Ge will Lodo 


fterwards to be ran 2h vip A which 
r bpm gr e tad one, 


Whereupga the plaintiff obtained a Verdict. 
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PIs Lockar wo Graham, 
| | CaramKing e erl. af niſi pfl. 's \ 
Wiens there were three oblizors; and the chen One obligot 
brought againſt one of them only, the other obligor Was eee apens 
allowed to be a witneſs to prove the execution of the bond by the other, 


the defendant ;: after a caſe had been made of it at dts and 
conference with N and Dormer, Juſtices. 


5 Dy W 
J Ae lent a court of garen, 


\HE marriage of the plaintiff cans in- quiſtion after her Affidavit of a 

huſband's death upon granting adminiſtration, and it ton; rage 

The wi they were married under feigned names at the Fleet. r tho 

e widow produced an affidavit of the inteſtate's, made by taken before a 

him before a ſurrogate of Dafors Commons, that he was married — wr 

to her ;, which affidavit: agreed with” the regiſter, and referred court. 

to it, But it way: objected; that the taking this affidavit was ag Rep, 
2 extrajudicial act, there being nothing at that time beſore 
the eccleſiaſtical court; but the court here allowed it to be 
read in confirmation of other evidence. And the appeal was 


dilmilled with 100d. coſts, e 


Bron verſue Barkbam. N 


mn haviog'no e of hs own and On a deviſe to 
one ſiſter, and two couſins Robert and url Rate the heirs males 
19 Fan. 1709, made his will, and deviſed the 81 in queſtion weder K 
to truſtets and their heirs, in truſt to ſelf ſufficient to pay my beir male and 
+ debts, and to convey the reſidue to my couſin Robert Barkham gen heir general | 
* and. th heirs males of his body, and in default of ſuch iflye rake by par- 

* to-the heirs males of the body of my great grandfather Sir chaſe. 

* Rebert Markham, remainder to my own right heirs for ever.” — 2 
Then he gives the intereſt of 20004: to his filter for her life, and . 5 


8 


the principal to ber children after ber death, | r. R 


Rehert the firſt daviſee died without iſſue in the life of the de- 
viſor, then the teſtator died, leaving a ſiſter, who ind 2 


— 


* 


2 


Firſt objection· The firſt objection inſiſted on was, that it has . often ad- 
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ral to Sir Robert the great grandfather ; but the defendant 


Edward Barkham is heir male of the body of the great grand- 
father. 


The queſtion was, to whom the truſtees ſhould convey the 
ſurplus, whether to the ſiſter, as heir general of the deviſor, 
or to the defendant as heir male of the body of Sir Robert 
the great grandfather, remainder to the right heirs of the 
deviſor. 7710 of FFF 


* 


This caſe was argued very largely at the bar. And Cowper 
Lord Chancellor took time to conſider of it, and this term pro- 
nounced his decree. Fl. 


Lord Chancellor. If the manifeſt intent of the teſtator, ex- 
pounded by natural reaſon, without regard to” legal reſolutions, 
were to govern in this caſe; I ſhould think it would hard] 
admit of a, queſtion. But ſince there is an artificial "reaſon ih 
the law, which ſometimes ſtands as oppoſed to natural (which is 
right) reaſon, and is founded upon the opinions and reſolutions 
of Judges, and that taken and allowed to be law; the courts 
both of law and equity ought to ſubmit to them, when they are 
fully examined and found to be thus ſettled "becauſe otherwiſe 

the law. would be an uncertain undetermined rule, and lawyets 

would not know how to adviſe their clients. I ſhall therefore 
inquire how far this court is hindred in the preſent caſe by the 
fixed rules of law, from purſuing the plain intent of the teſ- 
tator, which was no doubt that the conveyance ſhould be made 
to the heirs males of the body of Sir Robert the great grand- 
father, and not to. a female, who is heir general to himſelf, 


as long as there are any heirs males of the body of the great 
grandfather. 


judged, that he who takes as a purchaſer by the words heir of 
J. S. immediately, muſt be compleatly heir of J. S. and that no 
perſon can take as heir whilſt his anceſtor lives. | 
I anſwer, That this maxim, and the caſes founded upon it, 
are very foreign to the preſent queſtion; one main ground 6 
the reſolution founded on this rule is, that the term heir in a 
legal ſenſe denoting the perſon who is to take after the death 6f 
an anceſtor, cannot be uſed as a proper deſcription of a perſ0h 
whoſe anceſtor is living, for the terms of the deſcription are 
not then verified. But in this caſe they are compleatly verified; 
the anceſtor is dead, and the perſon who aſks the conveyance, is 
heir male of his body, and as ſuch he is allowed by all to be 
capable to take by deſcent ; But they ſay not by purchaſe, What 
. grounds there are for that diſtinction will be conſidered here- 
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after; at preſent I ſhall only obſerve, that Edward” Barkbdm 
having all parts of the deſeription verified in him, his caſe is 
different from that of Chaloner v. Bowyer, 2 Leon. 70. where a 
deviſe was to the youngeſt ſon for life, remainder to the heirs 
of the body of the eldeſt, the youngeſt died in the life of 
the eldeſt, and the ſon of the eldeſt could not take. Why? 


becauſe he anſwered neither part of the deſcription, for he Was 


neither heir, nor heir of the body of his father, while he was 
living; and this objection will hold in many other caſes. 


The ſecond objection, which ſeems to ſtand in the. way of Second e 
natural reafon, is, that there are caſes in which it is held, that tion- 


none can purchaſe by the words heir male of the body of J. 8. 
unleſs he be heir general as well as heir e. 


L have met with but few caſes which can be urged with any 
colour of reaſon for the proof of this aſſertion; one is that of 
Counden v. Clerk, Hob. 31. in which it is ſaid, that when the 
limitation is made to the heirs male or female of the body, 
they that will take muſt have both words verified in them, (that 
is) they muſt be both heirs, and alſo heirs male or female; and 
he gives this reaſon for it, that this is clearly without the letter 
and intent of the ſtatute of We/tm. 2. | N 


In anſwer to the authority of this caſe, 


1. I obſerve, that this was not the point then in queſtion, but 
only an opinion of Hobart's, declared incidentally in the argu- 
ment of the caſe, and therefore ought. to haye the leſs weight. 


2. The reaſon that is given for it is by no means ſatisfac- 
tory, or a good one; for the ſtatute Wim. 2. is no ways per- 
tinent to the queſtion. The whole effect of that ſtatute is, to 
prevent the alienation of eſtates which before were conſidered 
at common law as fee-ſimples conditional, and alienable after 
iflue had ; and how this is applicable to the queſtion concern- 
ing the deſcription of a purchaſer, and whether certain words 
will be ſufficient for that, I cannot imagine. The ſtatute on 
governs eſtates when they are veſted, but meddles not with the 
deſcriptions that are neceſſary to paſs thoſe eſtates. The words 


heir male of the body of J. S. were certain and known words of 


purchaſe at common law, and need not the aid of the ſtatute to 
make them ſo. - "1 | a 1 


4 By what Hobart ſays afterwards in the ſame caſe, it may 
be concluded, that had it been the point in judgment, he 
would have been of opinion, that a man might take by the de- 
ſcription of the heir male * the body of J. S. though ſie is 

| 3 E not 


not heir general, but u female is: For he takes notice that in 
the caſe then in queſtion, the heirs males were not reſtrained 


to any body, which (ſays he) might have had ſome colour of 


belp from the ſtatute de donis. This great man could not paſs 


over his own aſſertion which he made before, without ſome re- 
morſe of judgment, if it was his aſſertion; but I rather take 
the words of the body to have been added by an unfkilful tran- 
ſcriber of the copy. So that upon the whole I think, that caſe 
of Counden v. Clerk of very little weight in the preſent queſtion z 


but the point there adjudged is doubtleſs good law. 


Another caſe urged for the plaintiff is Shelley's caſe, 1 Co 10g. 
which is tranſcribed into his Co. Litt. 24. b. This is indeed 
an authority (ſuch as it is) in point, that one cannot take as 
a purchaſer by the words heir male of the body of J. S. unleſs 
he be heir, as well as heir male. But in anſwer: to this I 
obſerve, ting 


1. That this point was not . in 'Shelley's caſe; it 4s 
only the argument of counſel, which the court in delivering 
their opinion took no notice of. | 


2. The authorities in the margin of Co. Litt. which are cited 
to ſupport this caſe, are moſt of them very little to the pur- 
poſe, and do by no means prove it. - That of Ho in Bre. tit, 
Done 42. makes rather againſt this poſition ; and that of Dyer 
374. 4. is only a ſhort ſketch of Shelley's caſe, and the leſs to 
be regarded, becauſe it differs from the elaborate report of that 
caſe by Coke, ; | 
Having thus far cleared the preſent queſtion from theſe two 
great authorities; there remains only one © other,” Which J 
ſhould not think very material to be taken ngtice of, had not 
the counſel for the plaintiff thought it of ſo great moment, 28 
to deſire a rehearing upon the diſcovery of it. It is the caſe of 
Starling in this court, 8 W. 3. and was thus: A. deviſed lands 
to J. S. for life, and then to truſtees, in truſt to convey them 
to the next heir male of the teſtator. And it was decreed, that 
the truſtees could not convey to the next male relation, be- 
cauſe he was not heir, which was certai right, and the very 
point reſolved in the caſe of Counden v. Clerk, and in that "bf 
A bonburſt, which is cited in it; and the reaſon is, that the 
words heir male are not a ſufficient deſcription without adding 
the body, and they are not anſwered, unleſs the perſon be 
heir and male; nor are they ſufficient wn mc an eftate * 
deſcent, any more than by purchaſe. Indeed in caſe of a will, 
the words of the bod) are ſupplied, ſo as to make it un eſtate- 
tail, in the perſon that takes it; but then the perſon that is w 
take it muſt be beir as well as male. 8 


2 | Having 
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the plaintiff, which I believe are all that — be 6 5 an 
it appears to me that many of the points in them are not per- 
tinent to the preſent queſtion, and thoſe that were, gratis 


from reaſon or former authorities to ſupport them z 1 h 


purchaſe, as -heir male af the body of J. S. though he be not 
heir general, and that for theſe reaſons. | 


1. The law allows a man to purchaſe by a ſufficient de- 
{cription, though neither his Chriſtian or ſurname be part of 
it, and that the words heir male of the bady of 7 S. are a 
ſufficient deſcription of that particular heir, though he be not 
heir general. 

- 2+ The judicial authorities that a man may take as a pur- 
chaſer by the words heir male of the body 41 8. without be- 
ing heir general, greatly over-balance that hold he 
contrary. 


Firſt, As to the firſt point, it is ſo certain a principle in law, 
that a man may purchaſe * other deſcriptions as well by 
his name, that it has been adjudged the words abbet or biſbop 
of a certain place, would be a good, deſcription, though the 
name of the perſon be miſtaken. Co. Lit. 3. a. 5 


— 


e 
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make a good deſcription there are three things req 
which concur in the preſent caſe. 


1. It muſt be true; it is true, that Edward Bartbham is heir 
male of the body of the teſtator's great-grandfather, which is 
manifeſt, becauſe otherwiſe he could not take an eſtate by de- 
ſcent as ſuch, in caſe the great-grandfather had been ſeiſed of 
it to himſelf and the heirs males of his » Which all allow 
he would ; and why he may not by purchaſe I cannot conceive, 
for the, deſcription is as true in the caſe of a purchaſe as a 
deſcent, and why ſhould it not then be good as well in the one 
as the other. They fay the ſtatute 4e donis aids in the caſe of 
deſcent, but not in purchaſe ; but I have already ſhewn that 
the ſtatute does not at all relate to this point, for it meddles 
not with the deſcriptions that are to paſs eftates ; and there- 
fore if beir male of the body of J. S. be not a ſufficient de- 
ſcription, -that ſpecial heir could not have any aid from the 
ſtatute, and if it be a ſufficient deſcription, he does not want 
the aid of it. And the preſent caſe is the ſtronger, becauſe 


- 


uiſite, all 


ws 
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that the maxim guod non eff heres viventis is not in the 


— 
E 


deviſe, It is ſaid indeed, they are not, becauſe the male 8 


21 


a D 4 expoſe 


4 


dida, and the arguments of counſel, without grounds either 
now proceed to fhew, that a man may take by limitation, or 


ut to 


the great - grandfather was dead at the time of the deviſe ; fo 
but all the words are immediately verified at the time of cke 
not heir in this caſe; but the very ſtating of this matter wi 1 
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expoſe it as contrary to common "fenſe and reaſon; 1 for it 
is manifeſt the teſtator intended, that his heir general ſhould 
not have theſe lands, unlefs he was a male alſo, and therefore 
he adds thoſe words to reſtrain the general ſenſe of the word 
heir, and to confine it to a ſpecial heir. If lands of the nature 
of Borough Engliſh at common law be devifed to my heir 
according to the cuſtom of Borough Engliſb, by this the teſtator 
muſt mean, his youngeſt fon ſhould take, But to prevent the 
taking in this caſe they would have you ftop at the word heir, 
and then this ſpecial heir cannot take; but if you take all 
the words together then he may, for the words the teſtator 
has uſed are plain, certain, and 2 in law, to deſcribe 
the perſon the teſtator manifeſtly intended ſoutd take by them. 


2. The ſecond thing requiſite to make a perfect deſcription 
is, that it be certain, and applicable to the thing deſeribed and 
no other. And this is ſo in the preſent caſe, for Edward 
Barkham is heir male of the body of the teſtator's great- grand · 
father, and no other perſon is ſo. 1 ee 


3. The third requiſite is, that it be expreſſed in proper 
words. This is not always neceſſary in a will, but here th 
are proper even in the caſe of a will, for the words heirs ma 
of the body are the e and indeed the only words that can be 
uſed, to diſtinguiſh that ſpecial heir, from the general heir, 

Sometimes the word right is uſed with heirs, but improperly in 
Caſes of this nature. ; CC 


Thus you ſee all the things requiſite to make a perfect, cer- 
tain deſcription, concur in this caſe; and therefore ſince it 
has been proved, and indeed cannot be denied, but that a man 
may take by any other good deſcription as well as by name, it 
evidently fallows that he may take by this. ” ae 


Secondly, I come now to ſhew that the judicial authorities 


the body of F. , though he be not heir general, do greatly over 
balance thoſe that hold the contraty, * 5 F [overs 


that a man _ take as a purchaſer by the words heirs male of 


Fide Salts. $79: The firſt caſe I ſhall mention is that, of Burkett v. Durdant, 
Sir T. Jones 2 Ven. 311, which was adjudged in the houſe of lords; and 
”_ the caſe of James v. Richardſon in Pollexfen 457, is the ſame, 
He: ape The caſe was thus: A man deyiſed lands to A. for life, re: 
255 39% mainder to the heirs males of the body of 4, now living, and 
3 8:2. 530. for want of ſuch iflue remainder over; and it was reſolved, that 
there paſſed an eſtate for life only to 4. and that the remainder 
immediately veſted in the heir male of the body of A. then 


living ; becauſe thoſe words were a fufficiegt deignatio per 
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frat, who was intended 'to take and this isx flronges caſe 


than the preſent, becauſe the anceſtor being alive, he could 

not ſtrictly ſpeaking have any heir; but thoſe words being uſed 

in common parlance to denote the perſon who would take as 

heir male, -if the anceſtor were dead, that was thought ſuffici- 

ent. As for the words now living, I do not think they were 
very conſiderable in that caſe, for they only ſheyy that the teſta- 

tor intended, that ſome body who was then alive ſhould take. 


The caſe of Long v. Beaumont, which was decreed in the 1 Will. Rep, 
Houſe of Lords, Paſ. 13 Ann. has not theſe words now' living, 29 
and yet heir male of my aunt Long, was adjudged a good deſcrip- Ng 
tion of the perſon that was to take, though the aunt was ſtill 
living, and conſequently he was neither heir nor heir male, nor 
was it certain he would be heir male of the body at the time of 


The caſe of Pybus v. Mitford was thus: (1 Ven. 372.) Mich, 
Mitford was ſeiſed of the lands in queſtion, and had iſſue Robert 
by his firſt venter, and Ralph by Fane the ſecond, and covenant- 
ed to ſtand ſeiſed to the uſe of his. heirs males begotten of the 
body of his ſecond wife; the queſtion was, whether Ralph could 
take. The Judges, to ſupport the intent of the party, raiſed a 
fine-ſpun notion of a reſulting uſe, which indeed was very well 
laboured by them; but Hale in delivering his opinion inſiſts 
upon the point now in queſtion, . and .argued very ſtrongly and 
clearly, that the words heirs male of the body 0 5, S. are ge 
words of purchaſe; and puts the caſe of a gift to one his 
heirs female of his body, and he has a ſon and a daughter, the 
daughter ſhall take. Litt. ſe. 22. And by ſeveral other caſes 
there quoted, he ſays it appears, that no regard is had whether 
the ſon be heir of the huſband, if he be the heir of their two 
bodies; and then cites a caſe which was adjudged in Queen 
Elizabeth's time, which ſeems directly to the preſent queſtion : 
A man had three daughters and a nephew, and he gives 2000/, 
to his daughters, and his land to his heir male; provided, that 
if his daughters troubled his heir, then the deviſe of 2000. to 
them ſhould be void; and it was adjudged that the limitation 
to his brother's ſon by the name of heir male was a good name 
pf purchaſe; and fays he, this agrees with Counden and Curt's 
Caſe, in Hobart. = I ; 


Theſe reaſons and theſe authorities made ſo ſtrong an impreſ. 
ſion upon Juſtice Will, that he immediately declared himſelf 
convinced, and that he was of the ſame opinion with Hale ; and 
for my part, I think they are ſufficient to ſatisfy any reaſonable 


y 8 


Trin. 8 N. 3. in C. B. rot. 1484. Baker v. Wall. J. S. by his 
will deviſed his lands “ to Daniel my eldeſt ſon, Hand to my 
© heirs 


« heirs males for ever ; and if my beit ſhould be « female, my 
4 ſaid heir male ſhall pay my heir female 127. per annum out of 
« my lands, I mean my heir male, for ever. The teſtator 
died, an Daniel died, leaving iſſue one daughter only; and it 


mes reſolved, that Jobs the brother of Dane! ſhould take the 


eſtate by the deſcription of heir male of the teſtatot, though the 
words of his body were not in; but the teſtator's Intent appearing 
ſo plain, that an heir female ſhould not hinder the next heir male 
from taking, they gave judgment for the male. 


VU pon the whole Lam of ito wut words beirs male of 
the body of his great grandfather are good words of purchaſe, to 
pak the eſtate to him who is heir male, though not heir general. 
2. Bocauſe common ſenſe, natural reaſon and underfanding, 
and the manifeſt intent of the teſtator, call aloud for this juſtice. 
2. Becauſe the legal authorities that are urged for the contr 

inion are of themſelves but of very little weight. 3. Beca 
2 reſolutions that have been in favour of this opinion, do 
greatly over- balance thoſe of the other de. 


The next inquiry is, how the truſtees in this eaſe ſhall exe- 
cute their truſt, And it muſt be obſerved,” that though che 
teftator directs the truſtees, to c the ſurplus to the heirs 
males, in the plural; yet that is well purſued by conveying to 
the heir male in the ſingular number, and to his heirs male; for 
fo the legal ſenſe of thoſe words is, as was reſolved in Shelly's 
eaſe. Ant it is moſt properly expreſſed in the plural number, 
becauſe then the words denote both the perſon to take, and the 
eſtate to be takch. Let the conveyance be made to the perſon: 
who is heir male of the body of the teſtator's great , 
and the heirs male of the body of the great grandfather. In this 
Tfollow the law, which executes conditions executory as near 
ns may be, where the words cannot be ftriftly purſued jz and a 
court of equity ought to execute truſts, as the courts of law do 
things executory. 5 


Dominus Rex verſs Hunt & al'. 


HE court granted a mandamus on 1 Gee. c. directed | 


to the juſtices of the peace, to allow the · deſen „ be- 


ing conſtables, the extraordinary charges in providing carriages 


on the late expedition into Scotland, 
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IHE writ de 16xcomMmunioats capiendo was in u ſuit pro com Excommunicas 
FetHone morum Cott and held to be ill on the autho- —— 8 

rity of Rex v, Gapp, PS. 1 Geo, which was dee d Sat waa. 

pro reformatione et correttione morum. Mos. Ga. 68. 


After the writ had been qpened and entered of record, it was Lucas 330. 
delivered out in order to take up the defendant ; and before the 8. C. 
return the defendant moved and had it ſuperſeded; for the court 
faid, they could judge of it by the entry, and ſince it 
the defendant could not be legally detained upon it if he was 
taken, it was proper to ſuperſede it, to prevent the man's be- 
ing reſtrained of his liberty contrary to law: That the intent 
of 5 Elis. c. 28. which Hires the writ to be delivered in open 
court, was to apprize the court of the nature of the cauſey, 
that this was now to be conſidered as a writ that 4mprovide 
emanavit, and they were not to wait till the return, till all the 
inconveniences which ſhould have prevented by not iſſu- 
ing the writ had & 5 


4 


A Scive forias was brought to repeal the grant ef a naarket to Scire fuel. 
the defendant, ſuggeſting chat it was to the prejudice of 
the Duke of Rutland, who had a market within four miles. 


Upon trial it was found pre Rege on the iſſue whether the 
grant was to the prejudice of the Due; and on motion in 
arreſt of judgment it was held to be a good iſſue, though the 
grant and not the ſer was found to be prejudicial. 15 


Then it was objected, that the ſcire facias was brought in the 
late Queen's time, and by ber demiſe the proceedings abated, 
this not being within 1 B. 6. c. J. or 1 tm. c. 8. To which it 
was anſwered and reſolved by the court, that this is an original 
writ, and therefore within the general words. Regiſt, 69. 


7 


* 
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Dominus Rex verſus Hamond. 


338 „ INaqment for that the defendant tali die anno et loco ten loads 
and alta via are of ſtraw and dung in communi ſtrata ſive alta regia via poſuit 
" JHmonymous. | op locavit et ibidem per decem dies remanere permiſit, ita quod the 


_—_— King's ſubjects could not paſs.  _ 


143+ IO 3 | 
. On demurrer it was objected, that the place where the nu- 
' ance was committed ſhould be certainly alledged, whereas here 
the indictment runs that it was laid in one place or another; and 
being disjoined by the /e, the court cannot take communis ſtrata, 
and alta regia via, to be the ſame, 2 Roll. Abr. 80. pl. 4, 5. 


To which it was anſwered and reſolved by the court, That 
ſtrata ſignifies the highway, and that theſe are two expreſſions to 
denote the fame place. Spelman verbo ſtruta: CowelPs Interpreter, 
Streetward and Streetgavel. So in the ſtatute of Marleberge, 
' _ which prohibits diſtreſſes in the highways, it is Nulli liceat 
| diſtrictiones facere in via regia aut in communi ftrata + In the gloſ- 
fary at the end of the decem ſcriptores, there is an account of 
ſame travellers who happened to loſe their way; and the ex- 
preſſion is, a publicd flrata deviantes, which muſt certainly mean 
the highway. The court therefore held it well enough. 
6." 
1 Ihen exception was taken, that the terminus a quo, or ad 
quem the way led, was not mentioned. To which the court 
anſwered, that in indictments for nuſances in the highway it is 
not neceſſary; for the highway is infinite, and leads from ſea to 
ſea. Latch, 183. 3 Keb. 89. Rex v. Thompſon, 10 W. 3. 
There was judgment pro Rege. 1 48819 


Dominus Rex verſus Simpſon, 
A deer-ftealer 18 defendant was convicted upon the ſtatute 3 & 4 V. 


5 omg & M. for deer-ſtealing, and the conviction ſet forth, that 


— „ 
x — ——— - 


4 Sell. 
. pl. 273. b 5 
10 Mod. 43. Exception was taken to this by Reeve, that as no appeal lies 


_—Ig — in this caſe, the juſtices ſhould not have proceeded in the ab- 

| ſence of the party, eſpecially where it may end in a corporal 

puniſhment, as it may do here for want of a diſtreſs; and he 

if) | cited Salt. 56, 400. and Mawgridge's caſe in Kelyng. And at 

| another day (on conſideration) Parker C. J. delivered the reſo- 
lution of the court, 


duly ſummoned, 
fn mo not appear he ever was before them. 


pearance, if he had been ſummoned to appear befbre the juſtices ; but it did 


We 
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out appearing; The ſtatute is ſilent as to the method of pro- 


ceeding, "AN the law of England, it is true, in point of natural 
rs always requires the-party chatged with any offence to 


we are all of opinion, the offender may be convicted, wich- 


; J 
> TH 


heard before he be condemned in judgment; but that rule lk. 28 A 
muſt have this exception, unleſs it is through his own default: I Tn 4.4 


Were it otherwiſe, every crimi nal might avoid conviction. 8 


The law being ſo, the magiſtrate is bound to give ſome = 
portunity to the party to appear, and if upon ſuch notice 

neither comes nor ſends a ſufficient excuſe, the magiſtrate may 
proceed to judgment. If this was not to be allowed, the con- 
ſequence would be, that the · offender would eſcape unpuniſhed, 
becauſe he would never appear purpoſely to be convicted, and 
that would be to make the execution of the law depend on the 
will of the offender. F eee eee een er een 
- The rule of law that has been objected is true, That acts of 
parliament, in what they are ſilent, are beſt expounded ac- 
cording to the uſe and reaſon of the common law. In the caſe 
of high 1 is a much harder caſe than this) the 
party may be outlawed for his not appearing, and then he is 
iable to all the pains and · penalties, as much as in the caſe of 
a conviction. So in real actions if the tenant makes a ſecond 
default, judgment peremptory is given for the demandant to 
recover. In crimes of a leſſer nature than treaſon or felony, 


and in perſonal actions, the outlawry expoſes the party to great- Sho 


er puniſhment than if he had appeared and been condemned in 
that action; for -he- forfeits thereby his Hberty, goods and 
chattels, beſides other diſabilities which he incurs. In cor- 


abſence are not againſt! the common law. Many adde 0f par- 
liament that appoint a forfeiture or penalty, do not give the 
3 ä juſtices 


in ſuch a to prevent further trauble, would 

e ſhould not that he a ſufficient autho- 

rity far the juſtice ta convict him, though he daes pot appeag 

in perſon? To compel. the offender to appear wauld: be to: ya 

bac — en mr; ene 
make a ce. 


Adee wal 6 he nel, ididors 1 not 
/ particularize the place and hour, it is oniy wy 1 are” 
ad boc tempus et hunc locum, fed e fecit. (Anſwer 
| defaylt entered by the juſtices implies the ſummens. —— 
pear at that time and place, for otherwiſe it would. not be 

ult; and where the legiſlature bas pop a power, wow 
F.. ue that paw s the con 
appears. If they did not 2 e Tn 
5 fox it- ene, , Rex 
12 C 


. bert _ . 
nad an attorney to or him we 
be made e ig certainly good, far che affender may intruſt his defence with 
. o 
Eo | ; RB and Crabb. 
After the in- FTER a verdict for the 3 in an W ‚ 
queſt is taken by 
default, the de- 


fendant can 
make no 1 


geitiop an 
roll. 


that 55 
time of making 2 et ſemper 
GY a freeman of the city of 5. 
ſiding the city, (viz. in ſuch a pariſh od ii 
te tae of « cope, ta fe pun aan fp: 


» for 
OR than the fosfpiture-s and. 1 


E 2 


erer e 


eee n.aug RA» 


SOA KSA 


Hilary ren wg 


man ang within the city, vin. Cc. uſing che trade of a. 5 
barber, and. that the cauſe of action aroſe within the  juriſdic- 
tion of the court of confcience,- which was- held every A 
neſday and Saturday every week ſince the time of the promiſe, 
1 avers, that he was indebted to the plaintiff in no 


more than twenty-two Wr | that he has expended fo 


much in his ee Wie ought to pay, juxta 
orman flatuti pred”. 2 | 
The firſt doubt upon this ſuggeſtion. was, whether the de- 


fendant ſhould not have made it; before! the-cauſe had ſo far 
proceeded as to a verdict, and whether it was not a matter 
bleadable to the- juriſdiction of the court : _ upon citing a 
caſe of Pennel v. Hallis,.. in B. R. Mich. where, after 
verdict for thirty Gillings, "aA ney » ſug- 
geſtion, which was, argued on. demurrer, and held to be hw 
ſuggeſted after a * this W was got 


4 850 


8 5 
* 


| Bur then jt eee 42 it 88 ir elk 1 was 
de default, hd ex the 4 a 
ſes but havi ene e again Mw 
DS be no rep Sol. 206: " r Cy: 1 
4 og 2 Rab, Ar. 439- Mt T ail 


For this laſt reaſon the court Held, Hat Cad, 
not be received to make the ſuggeſtion, and fo the plaintiff 
a PO 


— — 4 44 ů — — oe 


Thomas Lord Parker; Chi lee, — 4 N 

Sir Littleton Powys, . r 

: Sir Robert Eyre, Kut. 
, Sir John. Pratt, Kut. | | Ek vel > Fa. | 

Sir Edward Northey, Kut. Area Choate" * bn 


Sir William Thompſon, Nut. Recorder of Loti- 
we Salicitor Oe. 1 
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> ny Dominus Rex ver/us Barnes, 


r who aſſigns him to C 
. 


cannot er ae and the ſeſſions, reciting the ſpecial matter, adjudge the 
— aries aſſignment void, and order him to be returned to B. 


bound out by 


5 1 Per Curiam: The ſeſſions had no power to judge of the va- 
2 10. lidity of a deed, or to hinder a man from 1 his appren- 
1 = tice. The covenant to provide for him is 
301, fa. 219. if the perſon to whom he is bound aſſigns him to — ö 

3 for him. And apprentices bound out by juſtices may li 

_—_— well as others, Wherefore the order was 


Freſhwater 


q 2 
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| Freſhwater vu — 


gane . leaned wands. e 
er the — of the palace court, — * 
ne Error of that judgment, and affirm- court, if the pr 
ance, and upon that the bail rendered the principal to the King's ce<dings arere- 
Bench, the whole proceedings being removed thither. — 
be there. 
Whitaker Serjeant inſiſted, that this is 90 performance of the 


condition. 


C. J. Upon the ſurrender to the marſhal's court, non 

to the officer that there is any charge againſt him there, and by 
that means he will be diſc d; and if he be ſurrendered 
there he muſt be removed to this court; it will therefore * 
eaſt trouble, to ſurrender him here. 


Eyre J. The render ought to be where it will be moſt effec- 


Pratt, J. A condition to re-enfeoff is performed by leaſe and 
releaſe, Go. Lit. 207. a. 1 Rol. Ar. 426. Carter 88. Plowd. 
7-4. 156. b. Condition to pay money is performed by cauſing 
t to be paid. The intent of the condition in this caſe is an- 
.; wered by the defendant's being in priſon to anſwer the plaintiffs 
_ idemand; and many caſes of conditions there are, where the 
law has never required a ftri& performance according to the 


letter of the eng provided the intent of the condition be 
nſwered. 


Per Curiam ; The tender is good, and a rl 


C, ff the condition. 
the 
B. 
Dominus Rex . Poland. : 
HESHYRE Selene mores for treble coſts againſt the pro- Where treble 
ſecutor of an indiftment againſt the defendant for uſing the cal are to be 
- to of a glover, upon an affidavit that he was a ſoldier, a R— 
may liſbanded upon the peace of Ryfwicke, by virtue of the ſtatute a matter not ap- 


was 10& 11 V. 3. c. 11, which enaQs, That the ſoldiers time eins en the 
_ er as if actual deren _ if _ indicted 2 1 rap hrony 

they acquitted on neral recover tre- to ſuggeſt the 

dle coſts.” , e * * | ſpechl matter. 
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Hill. 5 Geo. 22 The doubt in this caſe was, how theſe coſts ſhould be come 
5 10 6 at, whether by rule of court upon the affidavit, or by a ſuggeſ- 
a”, where de- tion of the matter upon the record; and for this purpoſe he 
eee n, quoted the caſe of Waker v. Sir Philip Egerton, Hilary 7 NM. z. 
ſued 33 32598 There the defendant was collector of the land-tax, and the plain: 
2 tiff being doubly taxed as a non- juror, and diſtrained, brought 
12 . an Indebitatus aſſumpſit againſt the collector for the redemption- 

c. 37. and ac- 6 : | 
quitted, they money. And though nothing of this appeared upon record, yet 
were allowed to on affidavits of the fact the court directed a ſuggeſtion to be 
2 made, Quia conſtat n examinationem quod, Oc. ideo 
conſideratum eſt that the nonſuit be recorded, and the defendant 
recover treble coſts. | | AL; by 


Bateman v. Wallis, Trin. g M. 3. in B. R. rot. 588. That 
was an Indebitatus Zn for a cauſe ariſing in Newcaſtle, and 
a verdict under 40s. The cuſtom of Newcaſtle was ſuggeſted, 
that the plaintiff ſhould not recover, but pay coſts; and fo was 
the caſe of Brampton v. Crabb, Hil. 3 Geo. Upon the authority 
of which caſes the court ordered a ſuggeſtion to be made, not 
quod conftat curiae ſuper examinationem, but quod conſtat curiae'ſu- 
per ſacramentum duorum credibilium teſtium quod, Sc. an 
«awarded the coſts. Vide 2 Vent. 45. contra. | 


— 


Woodcock and Elpington. 


How the fen. NAR NIL L. Serjeant moved for a rule for 501. againſt th 
8 on 8 & marſhal upon the ſtatute 8 & V. 3. c. 26. for not giv- 


4 _ Ky re ing a note tefifying the defendant's being in his cuſtody. 
ed. : 


Per Curiam : The ſtatute does not give us any power, it only 
ſays 50/. ſhall be forfeited, This negle& is a contempt to the 
court, and therefore the marſhal may be puniſhed as uſed to be 
before this ſtatute. You had a rule for him to own his priſoner, i 
he did not the court puniſhed him to the plaintiff's ſatisfaction. 
The ſtatute does not preclude us from puniſhing him, but only 
gives the plaintiff 50/. as a further ſatisfaction. The penalty 
may be recovered by bill againſt the marſhal, but it is not in 
our power to make him pay it in a ſummary way, The chief 
intent of the ſtatute was, that ſuch note from the marſhal 
' ſhould be good evidence in caſe of ay eſcape, to prove that the 
defendafit was at that time in actual cuſtody. Take a rule fot 
the marſhal to acknowlege-his priſoner, 


Dominus 
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Dominus Rex uin The inhabitants of St. Olayes Jury, 
4 Is bound to B. a cobler, who keeps a ſtall in one pariſh, Cobler's ſtall 


lies in another, and the boy in a third, and the ſeſſions wy on 
achudge the ſettlement where the ſtall is, becauſe the ſervice ment. 


n- 
et was there. On, oft 1 
be | 682, pl. 
des Per Curiam : The boy has gained no ſettlement in either — Caf. 115. 
nt of the three pariſhes, for the ſtall is not ſufficient to give him *. 

a one, the maſter lying in another pariſh, Order quaſhed, See e aaa. 
hat | 
ind | Eh + 
ed, Between the pariſhes of St Andrew und St. Brides, 
tha RD PR of ſeſſions for the removal of a wife and three When a wife | 
not O children from the pariſh of St. Andrew to the pariſh of St. huſband and it is 


Brides, ſetting forth, that 4. about twenty-three years ſince mar- found the firſt 

ried B. and lived with her fiye years in the pariſh of St. Brides, da h g 

and had by her four children, two whereof were dead, and the — time, the 

other two provided for. That at the end of five years he went children of the 

away from her, and married another woman, with whom he „ 

lived ſomewhere in England; but that he never ſaw his firſt the wife's ſettle⸗ 
5 : | * 

wife B. from the time of his going away, 88 in 

- B. after the ſeparation (having heard nothing for a long cited in An- 

ime of A.) married a ſecond huſband, by whom ſhe had eight drew. 9. Seſſ. 

children. in the pariſh of St. Andrew, who all went by the name e 

pf the ſecond huſband, five of them are dead, the other 

hree ſurvive, And the ſeſſions preſuming that the ſecond mar- 


to be riage of the wife is void ab jn:tio, adjudge, that her ſettlement, 
zer, i that of the three children, is in the pariſh of St. Brides, 
gion. here the firſt huſband lived, as deeming the children the legi- 
t only FP mate iſſue of the firſt marriage, 


"ot in The court quaſhed the order as to the children, and confirm- 
chief {FS it as to the wife, | $525 


at the Firſt, Becauſe the ſecond marriage and living with the ſe- 
le fo: i ond huſband in St. Andrew's was void ab initio; and therefore 
ie place of her ſettlement where tle firſt huſband lived, 


Secondly, It being adjudged that the firſt huſband had no 

cceſs for ſeyenteen years, no preſumption ſhall be admitted but 

om1nus hat theſe are the children of the ſecond marriage; and they not 
eng born in the pariſh of Sr. Brides, nor having ever inhabited 

ere forty days, can have na ſettlemeat in St. rides. | | 

E 2 | 1 Kol. . 


Eaſter Term 3 Geo. 


1 Roll. Abr. 358. pl. 1. 8. pl. 4. 5. Bratt. lib. 5. fol. 417. 

Co. Litt. 123. 5. 2 Roll. Abr. 350. CY. Fac. 541. Hieta, 

ib. 1. c. 15. 4, 5. Bradlon, lib. I. c. 9. 4+ Co. Litt. 244. a. 

Sal. 123, 483. 7 H. 4 9. All which caſes were quoted to 

1 prove, that improbability will baſtardize the iſſue, and there- 

N fore it was argued a fortiori, that impoſſibility, which was found 
in this caſe, would baſtardize alſo. * 


Trial at bar Nformation for taking 3s. 4d. for regiſtring a warrant of 
eue e e attorney, contrary to the lottery-act, which lays, it ſhall be 
the conſequences entred without fee or reward, and all perſons offending ſhall 
of a convieVon be incapable to hold any place. | oe 

The defendants moved that they might have a trial at bar; 
for though the cv2ſtion ſeemed very ſhort, whether * 


— 
q 
2 
: 


upon an inioi- 
mation. 

0 took 
the fee or not; yet the conſequence was very conſiderable, the 
defendants are auditors for life, and that is a freehold of which 
they will be diveſted by a conviction upon this information. 
Paſch. 9 Annae Regina v. Harcourt, Scire facias to repeal letters 

patents, and there a trial at bar was had. Sid. 420. The 
crown it is true may ſue any where, but when they-have com- 
menced their ſuit, it is in the power of the court. 


R A a 0, + 


A 


On the other fide it was inſiſted, that. the court could not 

take notice of what would be the conſequences of a conviction; 

that the queſtion was fhort, and the onus probandi upon, the 
crown, who might try it where they pleaſed. 


Powys, Eyre and Pratt, were for a trial at bar; but -the 
chief juſtice ſaid the defendants ought not to pray a trial at bar 
in an iſſuable term. A trial at bar was granted for next term. 


ft $1 an end %&< ow © © 


Stutter verſus Freſton. In C. B. 


Ghurchwardens, 1 was granted to the ſpiritual court, where it 
was libelled againſt the defendant, for not appearing to 

take upon him the office of churchwarden, though thereunto 

appointed by the ordinary. And it was held, that though the 

pariſhioners and parſon neglect for ever ſo long to chuſe church- 

wardens, yet the ordinary has no juriſdiction, for churchwar- 

dens were a corporation at common law, and they are different 
trom queltmen, who were the creatures of the reformation, 
* 2 Came 
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came in by canon law. The gꝗth and goth canons ſay, chat 
churchwardens ſhall be choſen by the parſon and pariſhioners, 
and if they diſagree, then one by the parſon and the other by | 
the pariſhioners, et alioguin non erunt. Per Curiam : The pro- 1 Ven. 115, 
per way is to take a mandamus e B. K. . frets 


Denny verſus Aſhwell. In C. B. 


Prohibition was denied to a ſuit in the ſpiritual court for Cannot marry 
es, his wife's ſiſter's daughter, though caſes were vis niece. 
quoted where ſuch a marriage has been held lawful. Moor 907. xc. Law. 


2 Keb. 551. 1 Sid. 434. 1 Mod. 25. 2 Lev. 254. contra. 1 0 
2 Vent. 12. | 


Sir Robert Saliſbury Cotton and Davies. In B. R. 


TPON non fuit electus returned to a mandamus to ſwear Where a pow-r 
che plaintiff a capital burgeſs of Denbigh, the jury find of in ft 
a ſpecial verdict, That by the charters there are to be two bai- number, qus- 

liffs, two aldermen, and twenty-five capital burgeſſes; and the rum A. and E. 


direction how, the capital burgeſſes are to be elected is in theſe wee "EA 


reſence only is 


words: « And if it happen any of the ſaid capital burgeſſes to requiſite, and 
die, or be removed, then it ſhall be lawful for the bailiffs, nor their con- 
« aldermen and capital burgeſſes for the time being, or the A Raym. 
major part of them, Quorum unum ballivorum et unum alder- 1236. 

* mannorum. duos efſe volumus, to elect another.” That 24 June, 

1 Geo. there was a vacancy by the _— and Michael- 

mas day following the bailiffs, aldermen burgeſſes met and 

proceeded to an election. That the two bailiffs and the major 

part of the capital burgeſſes gave their votes for the plaintiff, 


and the two aldermen and the reſidue of the capital burgeſſes 
voted for another, 


Lutwyche pro quer argued, that the queſtion in this caſe is 
only. Whether upon the words of the clauſe, Quorum unum 
vorum et unum aldermannorum duos eſſe volumus, the conſent 

of one baiſiff and one alderman to every election be requilite, 
to make it good. And he took the negative of the queſtion ; 
and argued, chat the charter only required their preſence ; for 
if it ſhould be thought that the election cannot be without 
their conſent, it would be in a manner to veſt the whole power 
of election in them two; which the charter never intended. 
In the common caſe of a quarter ſeflions a juſtice of the quo- 
rum muſt be one, but yet the act of the majority binds him. 
I Inf. 250. 1 Kall. WT » 514 Hob. 21 1. 


. 


E 5 Chbeſtyre 


\ 


Ejectment lies 
pro commu nia 
paſlurae gene- 


 Cheſyre Serjeant contra. Unleſs there be one bailiff and one 
alderman conſenting, there can be no election. What ſig- 
nifies their preſence, if they diſavow the election? There is 
Serjeant Mbitater's caſe, Hil. 3 Aunæ, Salk. 434- By the 
charter of [tfwich power is given to the bailiffs, burgeſſes and 
commonalty to remove the recorder, quorum the two bailiffs 
duos efſe volumus, Upon a mandamus to reſtore: Serjeant Whit- 
aker, they return, that he was removed by the bailiffs, bur- 
-  geſſes and commonalty, the two, bailiffs being preſent ; and it 
was objected and adjudged, that their conſent was as neceſſary 
as their preſence. 3 Mod. 3, If they are preſent and diſlent, 

bow can the election be ſaid to be by them! N 


C. J. This is like the caſe of the city of London, where the 
mayor and common council have power to do acts; and yet the 
act of the majority of the common council is good, though the 
mayor diſſents. In this caſe there is nothing required but the 
preſence of one bailiff and one alderman at every election, and 
they have no negative voices ; to which the reſt of the court 
agreed, and a peremptory mandamus was granted. 


Newman verſus Holdmyfaſt. Mich. 3 Geo. rot. 194. 


Jectment for lands, acetiam pro communia paſture. And 
after verdict for the plaintiff, it was moved in arreſt of 


joined judgment, that it ought to have been mentioned, what ſort of 


common :* becauſe an ejectment will not lie for all ſorts, ſuch 
as common pur cauſe de vicinage. And that a, commoner can- 
not maintain treſpaſs, and much leſs an ejectment. And G. 
Litt. 4. b. Bro. Common 24. Treſpaſs 213. Tel. 143. Ce. 
Car. 492. 1 Lev. 212. were cited. | Fe 70 


Sed per Curiam : After a verdi& it ſhall be intended to be 
ſuch common for which an ejectment will lie, as common ap- 
pendant or appurtenant. And the general expreſſion of commin ' 
muſt relate to that which is moſt uſual, juſt as the word tenure 
imports a tenure in ſocage. Fines and recoveries are de com- 
munia & generally. 1 Cro. 301. 3 Keb. 738. 1 Jen. 

15. Mich. 1 Geo, Cave v. Hunt, in the Exchequer- chamber, 
is objection was over- ruled. He that has polleion of the 
land has poſſeſſion of the common, and the ſheriff by giving 
poſſeſſion of one, executes his writ as to the other 

N. B. This was not a motion in arreſt of judgment, but 
came from C. B. by writ of error to B. KR. Where the jug. 
ment was affirmed. ; | 

Trinity 


Trinity Term. 
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Thomas Lord Parker, Chief Fuſtice. 
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Sir Robert Eyre, Kur. Lubie. 
Sir John Pratt, Kut. N 
Sir Edward Northey, Knt. Attorney General. . 
S. William Thompſon, Kut. Recorder of \ 
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Dominus Rex verſus Major', &c. Norwic”. . 


AGE Serjeant moved for a ſuperſedeas to a mandamus di- When a manda- 
rected to the mayor, aldermen and common council, to, mw: is direttedto 
go to the election of a town clerk, upon an affdavit that ate that have 
the writ was miſ-dire&ed ; for it was neither to the corporation have not a right, 
by the corporate name, nor to the mayor and aldermen only; _ 2. Ar 
in whom the right of election was, And the court ſaid, they Salk. = 701. 
would not expect a return to this writ, which was directed to citedia Andrews 
the common council, who had no right, but grant a ſuper/edeas. 0. 

quia. improvide emanavit. But upon propoſals of trying the 

right in a feigned iſſue, no ſuperſedeas went. ' 
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| Dominus Rex verſus Percivall & al'. 


RDER of ſeffions reciting, that the pariſh- of H. is not 

able to maintain its own poor, nor any other pariſh with- 

in the hundred to contribute; therefore the juſtices at the ſeſ- 

fions tax other pariſhes in another hundred within the ſame 
county to the relief of the poor of the pariſh: of A. | 


Ne moved to quaſh it, and inſiſted that the 43 Eliz. c. 2. 
F. 3. gives no authority to the ſeſſions to charge people out 


PLIES of the hundred, till two juſtices, have inquired whether any 


able. 


pariſh in the hundred can contribue. The firſt application to 


be to two juſtices, and the ſecond to the ſeſſions. 


balk, G. 


C. J. I do not fee to what purpoſe it would be for the two 
juſtices to make an order, only to adjudge that no pariſh with- 


in the hundred is able to contribute. We will preſume the 


ſeſſions is. ſatisfied of that, and if the two juſtices ſhould make 
ſuch an adjudication, yet the ſeſſions muſt inquire into the 


truth of it; and if no order appears which charges any pariſh 


within the hundred, it is a ſufficient ground for the ſeſſions to 
act. This is like the caſe of apprentices bound out by juſtices : 
for there, if there be any diſagreement, the maſter and ſer- 


- vant may go before two juſtices to make an end between them, 


Seffions has an 
original juriſ- 
diction to diſ- 


charge appren- 
"ES 


and if the juſtices cannot, then to the ſeſſions: But yet it has 
never been held, but that the ſeſſions has an original juriſdic» 
tion, and the parties are intitled to be heard at the ſeſſions, 
tho* they never went before two juſtices. Salt. 67, 68. 
1 Ven. 1 . "Salk. 491. In this cafe if the juſtices had charger 
any parith within the hundred, that would have ſtopped the ſeſ- 
fions from proceeding ; and the ſufficiency of the hundred de- 
_ on this, whether two juſtices have ever charged the 
zundred, If the two juſtices do not think the hundred able, (that 
1s) if they do not adjudge it ſo. If two juſtices ſhould ad- 
judge the hundred not able, yet if other two juſtices adjudg 
the contrary, their charge would be good, and the ſeſſions 
- ouſted of their juriſdiftion notwithſtanding the firſt adjudica 
tion. 


Eyre J. Here are two juriſdictions, that of the two juſtices, 
and that of the ſeſſions, and both are original juriſdictions. 
They are different in all reſpects, for the two juſtices have no 
power out of the hundred, nor the ſeſſions within it. There 
need be no appeal from an adjudication of two juſtices, for 
that would be to appeal from a nullity. Order — | 
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The Paciſhts of South Sydentum and Lamerton. 


RDER of two juſtices for the remenal of 6. and his wife Taking entire 
from the pariſh of Lamerton to the pariſh of Sauth Sydenham, 8 ol 
Q the caſe was ſpecially ſtated, That about 27 years fince fetiema® tha” 
the mother-in-law of A. dying, he entered into a term of years it lies in two 
in South Sydenham in the right of his wife, and lived upon it two 8 aliter 
years, but never took out adminiſtration to the mother. 
: * 


— ma- 
That at the end of two years he removed to Lamerton, and is Bench 

took a leaſe for 99 years, determinable upon three lives, at the riſhes. 3 

yearly rent of 71. 10s, whereof 4/. 10s. lay in South Sydenham, — -_ 

and the reſidue, and alſo the meſſuage, lay in Lamerton, where Sel. and Rem. 

A. has lived for 25 years. That the premiſſes were of the 78. fl. 203. 

yearly value of 13/. but in regard 77. 104. rent only was re- 181. fl oo 

ſerved, and 41. 10s. of that lay in South Sydenham, and he had 

formerly lived there two years; therefore the juſtices adjudge 

the ſettlement to be there. TR He 


Chde Serjeant moved to quaſh it, for a man may have a right 
to ſeveral ſettlements, and yet be ſettled in one only. The right 
of adminiſtration gave him no ſettlement in South Sydenham, for 
there muſt be an actual adminiſtration. | 


Reeve contra, The term is but a chattel, to which he is inti- 
tled without adminiſtration. The ſettlement was good at South 
Sydenham, but the queſtion is, whether he has ſince gained any 
at Lamerton, The ſtatute 13 & 14 Gar. 2. c. 12. requires 
him to take a tenement of the yearly value of 10. what the 


value is, muſt be adjudged by the rent reſerved, ant hat is only | 
71. 10s. | | 


C. J. If Lamerton be a good ſettlement, the order is wrong. 
The quantity of the rent is not material, but the value of the 
land, A tenant often pays a fine, and thereby lowers the rent, 
and yet the land is of equal value. And if a man ſhould out of 
kindneſs ſettle another in a tenement of 1010. per annum value, 
reſerving no rent, yet that will not alter the caſe. 


The only difficulty is, that there is not in this caſe 101. per Irter purech. 
ann. in one ſingle pariſh. As to that I am of opinion, that Tack Norch Rin 
a perſon as this ſhould take a tenement of 81. per ann. in one pa- 88 
riſh, and another of 37. per ann. in a different pariſn, that would Mich. 1 Geo. 
not 8 ji ſettlement in either; but if the tenement be — 1 
entire, and the houſe in one pariſh (as this caſe is) and part of the gindtenements, . 
land in another ; yet this may properly be called a tenement gp romp : 


| the ſame pariſh, gives a ſettlement. Salk. 535- 
101. 


ſumes that a perſon capable to be entruſted with the manage- 
ment of xo. per annum is not likely to become chargeable ; but 


ment is intire. 1 


the 10/. per annum lies in one pariſh, and part in another, yet 
the man is not a whit the poorer, or leſs able to provide for 


per annum in any one pariſh, and it would be hard to adjudge 
that therefore they gain no ſettlement. 


the order of removal to South Sydenham muſt be quaſhed. + 


fignificetis: And the writ ſets forth, that King Edward the ſixth 


a 2 poſſeſſion and expulſion, and therefore they ought to lay the 


thew cauſe. By the words of the ſtatute he is ip/o facto deprived 
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101. per annum in that pariſh where the houſe is. The law pre- | | 


is able to maintain himſelf. Two diſtinct tenements in two 
pariſhes, making together 107. per annum, will give no ſettle- 
ment. But it ſeems to me to be otherwiſe where the tene- 


* 


yre J. accord. 


Pratt J. This man has fully ſatisfied the words of the act of 
Parliament. The miſchief was, that the poor went to the pa- 
riſhes where were the beſt common and privileges; and when 
they had conſumed that, removed to another. The only way 
to remedy this was, to ſend them back again. Though part of 


himſelf. There are conſiderable farmers who do not rent 10 wo. 


n Betlenient ta e and vibe 
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3 Dominus Rex verſus Ballivos de Morpeth. 
KL. | | l 

ANDAMUS to reſtore A. to the office of under ſchool- 
* maſter of a grammar ſchool at Morpeth, vel cauſam nobis 


. 


founded this ſchool, and appointed that there ſhould be two maſ-- 
ters and an uſher imperpetuum. | 


Return, that at the time of publiſhing the act primo of his 
Majeſty's reign the ſaid A. was under ſchool-maſter, and that 
he never took the oaths by the act appointed to be taken; 
ratione cujus he became incapable, is therefore they cannot 
reſlore him. | h 994 


1 
. 


Lutwyche. This is an improper return. The writ ſuggeſts 


— 
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reaſons of turning him out before the court. There does not ſo 
much as a power of turning him out appear. | 


* Bootle contra. The writ does not command them to ſhew 
cauſe why they turned him out, but only to reſtore him, or 


4 upon 
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upon upon a neglect to take the oaths, ſo no formal expulſion = 
was requiſite. Show. 274. 4 Mod. 52. =P" a 4 


A mandamus does not lie in this caſe. Mandamus s are gran: 
ed to reſtore people to publick offices, where the adminiſtration n 
of juſtice is concerned; and if the place be a freehold, te 


party aggrieved may have an aflize ; if of a leſſer nature, an 

action Be the ſpecial damage. Mich. 2 Ann. Vaughan's caſe. 

A mandamus to reſtore him to the office of prover of guns in 2 R. Raym. 989. 
the Toter was denied, becauſe of a private nature: And Holt 5 Mod. 82, 

C. J. ſaid, a mandamus would not lie to reſtore à regiſter of an 

eccleſiaſtical court. Show. 252, 3 Mod. 333: how. 217, 

261, 251. Mandamus denied for a proctor of Doctors Commons: 

And in 1 Sid. 169. for a ſteward of a court baron; and in 

Stiles 458. for an uſher, 1 Sid. 40, 29, 71- 1 Keb. 5. and in 

Show. 74. for a fellow of a college. Vide 1 Yen. 143. 


| Lutwyche replied. Though it may not lie for a maſter of a 
private ſchool ; yet it will for this, which is a free 

ſchool founded by the crown. The education of youth cone 
cerns the publick, and therefore the maſters are required to 
take the oaths. A mandamus was granted for the clerk of St. Munduwas lies 
Dunſtan's ; and in 1 Ven. 143, 153. for a ſexton and ſcavenger. for a parih _ 
And it will be no anſwer to Fa „ that an aſſize or an action may 2 
be brought; for the court grants mandamus's every day for free - clerk of the 
holds, and the party has his election which remedy to take. f . 


C. J. This is of a publick nature, being derived from the K 
crown. I think the defendants were not obliged to ſhew cauſe 

why they turn him out, but only why they do not reſtore him. 

But ſtill this return is inſufficjent : It js only that he did not take 

the oaths in actu praed mentionat; now he is not obliged to take 

the Scotch oath. They ſhould have ſaid, that he did not take 

the oaths of allegiance, abjuration and ſupremacy, or the oaths 

required to be taken by a ſchool-maſter, The act excepts 

officers in the Fleet, Ic. and therefore it ſhould appear he is not : 
excepted : For the party having no opportynity to plead in this Show. 365% or 


caſe, the return ought to be certain to every intent. And tho' 

we grant a peremptory mandamus, that will not be final; for if N 
he has not qualified himſelf, he is if/o facto deprived, and our 

granting a mandamus will have no effect. | 


Eyre J. All that is fet forth in this return may be true, and 
yet this man no ways diſqualified. In the caſe of a pariſh clerk 
we granted a. mandamus upon ſolemn debate, A peremptory 
mandamus was granted, * Oe OO TO OOO 


Kitſon 


— 


ON caſe at the aſſes the queſtion was, whether a 
fign a bail - bond. 5 bail- bond was well aſſigned by the under- ſheriff's clerk, | 


Parker C. J. ſaid, he had had the advice of all his brothers, 
1 and they were of opinion, that an under - ſheriff himſelf might 
aſſign a bail- bond in the name of the high-ſheriff, it having been 
Ix | the conſtant practice ever ſince the ſtatute 4 Ann. c. 16. but that 
if the aſſignment was neither by the-high-ſheriff nor his under- 
ſheriff, it would not be good ; and that being the preſent caſe, 


©" Parithes of St. Mary Colechurch and Radcliffe. 


Apprenticegains A Is bound apprentice to a ſeafaring man, and ſerved him 
eee e * for a quarter of a year in the day-time on land, in the 
Seff. Caf. 12. pariſh of St. Mary Colechurth, but lay every night on ſhipboard 

« 116, in Ratchffe. But the juſtices apprehending the ſettlement to be 
„ where the ſervice was, ſend him thither. | . 


Caſ. of Set. and | 
Rem-51-p1-125* Corbett moved to quaſh this order; and likened it to the caſe 
n. of the cobler laſt term. - 


3 "bh A man properly inhabits where he lies ; as in the caſe 
- a Inf. 13% Where the houſe is in two leets, he is to be ſummoned to that in 
which his bed is. Order quaſhed. 


\ 


oh Croſſier and Ogleby. > 210 
3 ROVER by an adminiſtrator for rum taken and con- 
. — dl verted in the inteſtate's life. Upon evidence it appeared, 
and kept till 


ROOT that the rum was taken in the inteſtate's life, but not uſed till 
uſed — aan. cM after his death. And the queſtion was, whether this evidence 
a terer and of not uſing it till the adminiſtrator's time would not ov 


bes ho - the declaration of a converſion in the inteſtate's life. 


Sed per curiam : The time of uſing the rum lay in the breaſt 

of the defendant, who ought to have diſcloſed that matter by his 

plea: And the taking it in the life of the inteſtate, and keeping 

It till his death, is a trover and converſion ſufficient to maintain 

this declaration. Wherefore the plaintiff had judgment, this 
being a point reſerved at nf prius. | | 


Dryer 
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Dryer verſus Mills & al. We'd. 85 
A niſi prius in Middleſex, coram Parker C. J. | | 


RESPASS for taking materials of a houſe ; Not guilty On Not guitty 

1 pleaded; and the C. J. would not admit the defendant to cannon give ents | 
give evidence of taking the goods as a Deodand, becaule he the goods a 2 
might have juſtified ; and then the plaintiff would have had an Deodand. 


* . „ Vide Co. Lit. . 1 
opportunity to give an anſwer to it. 1 ede bg 4 


TRL plaintiff declares, that the defendant broke and en- mann 
tered his houſe, and aſſaulted his wiſe. After verdict for —. his Route 
the plaintiff it was moved in arreſt of judgment, that the wife and beating bis 
ſhould have joined in this action, and by her not joining the de- Wife Rep. 
fendant pays damages to the huſband, and yet the action for 378. 
the affault will ſurvive to the wife, and ſo the defendant be 

doubly charged. Beſides, that here is no laying per quad con- 

fortiung amiſit, to intitle the baron only to ſue and exctude the 

wife. Yelv. 89. Godb. 369. | 


Econtra it was inſiſted, that the breaking and entering the 
houſe was the cauſe of action, and the beating the wife al- 
leged only in aggravation of damages: And if that had not 
been alleged, it might have been given in evidence under the aha 
enormia. 1 Keb. 787. 1 Sid. 225. 2 Cro. 664. 1 Mod. Ca. 
127. Salk, 119, 642. N | 


Et per Curiam : The plaintiff may join that in his declara- 
tion to aggravate damages, for which he ſingly could not re- 
cover, and the party injured have his ſeparate action. As in 
the common caſe of treſpaſs for beating a ſervant, per quod ſer- 
vitium amiſit ; both maſter and ſervant may recover. And in 
the caſe of Newnam v. Smith it was held, that the plaintiff 
might allege the beating his daughter in aggravation of dama+ 
ges. Salk. 642, The plaintiff had judgment. 
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The Mats I N a quars impedit brought by the crown, the original writ 
one _ I by conn at à general return, and the venire at a day 
Aena in quare certain; and it was inſiſted to be error, becauſe throughout 
impedit. "the cauſe the proceſs ſhould be uniform. TAE 


2 Stra. 94. Sed per Curiam: Tis not a diſcontinuance, but a miſcon- 

$-P. accord. tinuance ; which is helped by. 32 H. 8. c. 30. and though the, 
| | King is a yet in theſe his civil ſuits the ſtatutes of jeo- 
kun ils extend to the crown. The judgment was affirmed, ' 


$* 
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. Michaclmas Tens 
il 4 Georgii Regis,” | I B. R. 


| Thomas Lord Parker, Chief Tate. 
Sir Littleton Powys, Kut. 
Sir Robert Eyre, Kut. 
Sir John Pratt, Kt. | | 
Sir Edward N orthey, Kut. n. General. 


Dir William Thompſon, Kur. Recorder of Lon- 
don, Solicitor General, 


Juſtices. 


Anonymous. 


IE court refuſed r juices; ee Aas 
make a rate, to reimburſe two of the r | 
charges in defence of an indictment for not repairing a bridge. 


HE bee kronght's wich of error of a judg- 
ment in C. B. aſſigned for error a Clauſum 1 original 
took out a Certiorar: to a f. g 7e s bre- 
vium of the common pleas, i of certiffing the original, re- 
„ gg in his office, but that. the 
plaintiff in the dy e ving entered a Ne recipiatur, - 
he could not file iginal, 'un ede) could not . 
turn it. 
/ 


Upon 
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Upon this the plaintiff in error applied to this court. And 
a rule was made, for Mr. Yates, the deputy Cu/tos brevium, to 


attend. And after counſel had been heard on both ſides the 


court delivered their opinions. 
C. J. This practice of entering a Ne recipiatur is very new, 


and in my opinion very abſurd. There may indeed be ſome 


colour to ſay, that if the plaintiff neglects to file his original in 
order to warrant his judgment, that then the defendant may 


- op the filing it; but that reaſon will not hold in this caſe, 


which is a Ne recipiatur entered by the plaintiff 1 filing 
his own writ, after he has had the benefit of it, by intitling 
that court to hold plea, and convene the defendant before 
them. Their authority is grounded only on the king's writ 
out of chancery, except they proceed by way of privilege. 
And the ſtatute which helps want of an original, never inten 

they ſhould proceed without ; but only went upon a ſuppoſi- 
tion, that there had been one, which was loſt ; and therefore 
in all thoſe caſes where want of an original is helped, yet a bad 


original is not. 1 Sid. 84. Telv. 109. 5 G. 37. l. Salk.” 


267. If this practice was to prevail, no bad „ would 
ever be filed, but judgments be affirmed upon preſumption the 
original is loſt, when in truth there never was a good ori- 
ginal at all. 


Matter of fact relating to the proceedings muſt be fairly laid 
before the court that has power to examine into thoſe pro- 
ceedings ; and we will make the filazer, or the plaintiff, carry 
in and file the original, rather than the party ſhall not have juſtice 
done him; or withdraw the Ne recipiatur, if that was of an 
effect. When a writ is in the Cuftes brevium's office, it is 
filed in judgment of law, though the officer does not annex it to 
the bundle of writs. It is an unreaſonable poſition, that as 
ſoon as the plaintiff has had the benefit of the writ, he ſhould 
be ſuffered to ſtifle it. Every defendant has a right to reverſe 
an erroneous judgment; and he that takes upon him to ob- 


ſtruct that, is guilty of a very great abuſe ; and in my opi- 


nion ought to be puniſhed. 
- Powys J. To deny the means is to.deny the thing. 


Eyre J. The court having power to redreſs, has, as incident 
thereto, a power to come at every thing which is neceſſary for 


- their information. And the officers of C. B. are pro hde vice 


officers of this court; and we will not pray in aid of the 
common pleas, to make the officer do his duty. His return 
amounts to no more than this. He ſays the writ is not filed; 
why ? Becauſe I do not do it; though I am paid for it, and 
ks is my duty to do it, | | 


Pratt 
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Pratt J. The proceedings of the two courts ſeem to <laſh, 

and I ſhall always be very ready to pay a due reſpect to the ont 
court of common -pleas. But that will never carry me fo fary 
as to compliment them with our juriſdiction. And in caſes 
where that comes in queſtion, I think a man ought not to be 
mealy-mouthed, and in vindicating our own juriſdiction, we 
only act up to the rules of law and our own oaths, This court 
is ſuperior to the court of common pleas, and they ought. not 
to have laid an inhibition upon the officer, from filing this writ. 
When we are told, there is. error in the proceedings, we muſt _ 
make all proper inquiries; and the party has a right to demand 

it of us. And when we iſſue a Certiarari, to return up this 
original ; ſhall the officer ſay, there is ſuch an one, but I will 
not file it? And can it be expected, that we ſhall ſtand ſtill, till 
the truth of this is falſified in an action for a falſe return? Mr, 
Yates has endeavoured to trip up the heels of our juriſdiction, and 
therefore ought to be committed, unleſs he obeys immediately, 


1 | Mr. Yates refuſing to o_ the return, was re He A — 22. 
immediately applied to the common pleas for a Habeas corpus, beat ce 

; whither ns Ges the return . that he was com- C. B. — 

b mitted by the court of B. R. pro cantemptu. And then Gheſhyre 221) | 
moved, that the return might be filed; which being done, he 
moved, that Mr, Yates might be diſcharged; and argued, that 

4 the commitment was too general, for that ſome cauſe of com- 

8 mitment muſt appear, to reſtrain a ſubje of England of his 

y liberty. It is not ſo much as faid to be a contempt upon con+ 

e feſſion, verdict, or examination. + | 

| | 

y 8:condy, The time ſhould uppen. Por it might be befors 

0 the act of grace; and returns muſt contain certainty in them - 

28 ſelves, becauſe they ate not traverſable, 5 4 85 

Id 1 

ſe Pengelhj quoted Buſbel's caſe in Vaughan, 1 Noll. Rep. 1 19} Vide Lord Shaf- 

he 192, 220; 245, Myer 940. Garter 221, And argued, that **vury's cafe, 


though it is ſaid, the defendant praeſens hic in curia committitur ; "_ e 
yet that doth not infer, that due examination was had, ” 
 Whereupon the court took time to conſider, and look into 
the caſes; and in the mean time the parties made an end of the 


nt cauſe, and applied to B. R. for leave to enter 4 Nolle projets 
or which was granted, And then'a motion was made, that Mr, 
ice Tates ought be diſcharged, which upon conſent, and inter- 
he ceſſion of the proſecutor, and an affidavit of his indiſpoſition, 
un and ſetting a ſmall fine upon him, was granted, But the C. J. 
d; laid, that if Mr, Yates had been there, he ſhould have told him, 
nd that he muſt not think of giving ſuch ſhuffling anſwers to the _ 
Vows . - - king's 
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king's writ of Gertiorariz and that this court. has power, if 
their c 5 are queſtioned, to juſtify their on pro- 
Dominus Rex verſus Marriott. 

Conviction for * viction before one juſtice for keeping a gr eyhound; * 
killing 2 hare, 4 citing, that one William Toune came and informed, that 
il yore the b., the defendant, being a perſon net qualified to keep a greyhound, 
neralty a man is did nevertheleſs keep one at A. and another at B. and with 
not qualified. * them killed one hare at A. and two at B. and that he being 


Sel: Cale 125. ſummoned did appear, and being aſked what he had to fay, 
offered nothing in excuſe, and ico the juſtice convicted him. 


Pengelhy Serjcant objected, that the juſtice ſhould ſet out, why, 
the bn hehe war poverty pale au he is not oy 
of an efquire, nor has 1001. per annum in his own or his wife's 
right. For he ought not to make himſelf the ſole lune, but 

ive the reaſons at large. Weft precedents tit. Indicimenti, 


129. Page 145. F. 270. page 147. $5298. 1 Saund. 262. 


Rezve contra. The conviction has purſued the words of the 

act, in ſaying the defendant not being qualified did ſo and ſo. 

The cafes quoted are upon ſtatutes where the expreſs qualih- 

. estions are mentioned, but the ſtatute 5 Hunde, c. 14. which 
gives the penalty, ſays only, not being qualified according to 

the ſtatute 22 & 23 Gar. 2. c. 25.” The defendant at the time 


of the conviction might have ſhewn himſelf qualified, for there 
the affirmative lies. 


In orders of removal it is ſufficient to ſay, the perſon came to 
ſettle contrary to law, without adding, not having 10 J. per 
« annum, c.“ though thoſe are the qualifications xequired by 

the ſtatute; and an order is as much a judgment as this, and 
the ſame reaſon holds in both caſes. _ 


Pengelh. The ſtatute 22 & 23 Car. 2. limits the qualifica- 
tions, and 5 Aunae the penalty ; and both theſe muſt be con- 
ſidered together as one act. For where one ſtatute makes the 
offence, and another inflicts the puniſhment; it ought to appeay 
that the proceedings tally with both. Plawd. 206. Alen 49 
Cre. Eliz. 7 50. is caſe differs from that of an order, for 
there an appeal lies, but here the judgment is final. | 


Plow. 51. a. b. The chief juſtice ſeemed to think the conviction would be 
$00 having followed the wards of 5 Aunde, and that if the 

zadant was qualified, he ought to haye ſhewn it before the 

juſtice, being ſummoned for that purpoſe, But then Eyre |. 
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ſtarted an objection, that it was 3 that had taken upon 
him to ſay the defendant was not qualified, but only the witneſs, 
for the conviction runs, that the witneſſes being ſwore, © dicunt 
et jurant et uterque eorum dicit et jurat quod defendens ex- 
&« i/tens perſona minimꝭ qualificat' did ſuch a day keep a grey- 
« hound ;” ſo that it appears, the witneſs has given the law to 
the juſtice, and takes upon himſelf to judge of the defendant's qua- 
likcations, and the juſtice is only made uſe of as an inftrument, 
to reduce the opinion of the witneſs into a conviction. 


C. J. The exiftens c. ſhould be the concluſion of the juſtice, 
and not the words of the witneſs ; for he ought not to ſwear ge- 
nerally a man is not qualified, and ſuch a general proof will not 
be good. This is only an invention, to ſupport a conviction in 
general terms, which would be bad if the particular facts were 


alleged. 


Pratt J. Where the juſtices have a ſummary juriſdiction, and 
no appeal lies (as in this caſe) we muſt keep them up ſtrictly to 
the law; and I ſhould be glad if we could make them ſet out the 
whole particularly. But in this caſe I think it cannot be under- 
ſtood, that the exi/tens, Ic. are the words of the witneſs, for 
it cannot be ſuppoſed that he ſwore in Latin, and therefore I 
look upon this as the ſubſtance of the evidence reduced by the 
juſtice into form. If words are ſet out in Engliſh, we keep the 
witneſs ſtrictly to the words; but where they are turned into La- 
tin, if the ab ane and effectof them be proved, it is ſufficient. 


C. J. If ye render it in Engliſh, it is no more, than that the 
witneſſes ſwore, that the defendant, not being a perſon qualified 
according to law, kept a greyhound And we cannot intend, 
they ſwore negatively to every qualification. If any one of the 
qualifications had been omitted, the conviction would have been 
bad; and ſo it will be, when all are omitted. This is a record 
that the witneſs upon oath depoſed ſo and ſo. I have ſeen all 
the qualifications negatively recited in orders of removal. 


the effect is only ſet out, that the witneſs ſwore that, &c." And 
though this is only the recital made by the commiſſioners, yet 
it is as large as the words of the witneſs; and we muſt intend 
this evidence was taken in the ſame manner. The witneſs here 
cannot be indicted for perjury, in. ſwearing the defendant was 
not the ſon of an eſquire, &c. becauſe he has conceived the 
matter in ſuch general terms. I do not ſee how he could ho- 
neltly (wear this; for I n re been aſked, as ſoon wh 
2. a 


Eyre J. Rex v. Green, a conviction was quaſhed, where the Contra $ 
witneſs depoſed de veritate praemiſſorum. In Engliſh depoſitions 359+ 


1 Sid. 325. 


ſaid the defendant was not qualified, what the qualifications are, 
he could not have told you. Toon x 5 


-  Adjournatur, And afterwards Pengelly mentioned two caſes, 
- Regina v. Hayward, Paſch. 12 Annae. There it was, © not 
« being qualified, licenſed or authorized to keep any engine, 
« c. and it was quaſhed. The other was the ſame term, 
and quaſhed becauſe no qualifications. were mentioned. And 


see 1 Bur. Rep. towards the end of the term this conviction was * quaſhed; and 


148. 8. #3 let · the principal reaſon declared to be, becauſe the witneſſes had 
* taken upon themſelves, to judge of the qualifications. 


Jones verſus White. 


Quaere, whether PON a trial at bar on a feigned iſſue out of chancery, 


3 where the queſtion was, Deviſavit vel non; to overthrow 


Me cornce the will the defendant inſiſted, that the teſtator was Non comps 
in an action? at the time of making it, which was the 29th, having ſhot 
himſelf the 31ſt. And amongſt other circumſtances the coro- 
. ner's inqueſt, which found him lunatick, was offered to be 

read. But being oppoſed by the other ſide, the court deliv 

their opinions. | 


C. J. The plaintiff in this caſe is executrix, and the -inqueſ: 
for her advantage, ſince the perſonal eſtate is ſaved by finding 
lunacy; and therefore I think it may be read againſt her. In 
my lord Derby's caſe an inqueſt p mortem was allowed to be 

given in evidence. If this be read, it will have very little 

weight, for it only finds him lunatick eo — 31ſt, which 
is no concluſive evidence, that he was ſo the 2gth. Powys |. 
with the C. J. | | . 


Eyre J. This is a criminal matter, and ought not to be given 
in evidence in a civil proceeding. A verdict on an indictment 
of battery cannot be read in an action for the ſame battery. An 
inqueſt pe mortem was in the nature of a civil proceeding, but 


this is criminal, for it might induce a forfeiture of the goods, i 


he had been found felo de ſe. 


Pratt J. If a verdict be given in evidence, it muſt be between 

the ſame parties; and therefore an inditment which is at the 

ſuit of the king, cannot be read in an action, which is at the 

ſuit of the party. The wife is no witneſs here, as ſhe wi 

before the coroner; ſo that this would be to read her again 

berſelf. The reaſon why an inqueſt poſt? mortem may be re 
is, becauſe of the antiquity of it, or to prove a pedigree.. | 


I 
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The court being divided, it was not read, till Pratt deſired 
it might for this time, being only to inform the conſcience of 
the Chancellor, and that nothing might be ſaid to be wanting 
to clear this queſtion, N 


Dominus Rex verſu Wakefield. 


H E defendant was coroner of Litchfield, and as ſuch took 
1 an inquifition ſuper viſum corporis of a man that hanged 
himſelf, whereby he was found felo de ſe. It fully appeared to 
the jury, that the man was lunatick; but the defendant, in or- 
der to cover the goods, told them that the finding him felo de 


ſe was only matter of courſe, with which they were contented, 


and found accordingly. * Coming afterwards: to be better in- 
formed, what the conſequence would be; they applied to the 
coroner, and told him they were fully ſatisfied, the man was 


a lunatick, and deſired he would take the verdi& ſo: And Yide1 Yer. 362. 
where ſuch an 
N 
up the firſt inquiſition, that he might ſtill cover the goods Gowns how! Bp 
and the court ftayed the filing it, and committed him, 2 Sid. could be, it not 
— obey 


thereupon he drew up the inquiſition, and they all ſet their 
hands and ſeals to it. A certiorari being brought, he returned 


o, 101, 144. Mich. 1 Geo. B. R. Rex v. Keddington, the 
Bag ſtaid on the ſame account, f 


Dominus Rex verſus Vandeleer. 


TEINS juſtices at the ſeſſions order an apprentice, who had Juſtices cannot , 


order money to 
be 
di 


been ill uſed, and not provided for, to be diſcharged, and 
that the maſter having received 5/. with him, ſhould refund 
31. as a further proviſion for him. 


This was moved to be quaſhed, becauſe the ſtatute 5 Eliz. 
c. 4. F. 35. which gives the juſtices power to diſcharge ap- 
prentices upon complaint to . gives them no authority to 
order any money to be returned. 5 


Per Curiam : It is very hard, that if the maſter miſuſes his 
apprentice the next day aſter he is bound, he ſhould pay back 
nothing if he is diſcharged. It will be an encouragement to 

ers, to treat their apprentices ill; but the ſtatute being 
ſilent, the order muſt be quaſhed. | 


Salkeld 68. It was held, that the juſtices might order money 
to be returned, as a conſequence of their power to diſcharge. 
Lid. 67, 490. Ds, 


F 3 D ominus 
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Coroners pu- 
niſhed for ill 
practice. 


returned on 
ſcharge of an 
apprentice. 
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Dominus Rex verſus Lewis. 


Information. N information was moved for againſt a clergyman, for 

Ty tas perjury at his admiſſion to a living, upon an affidavit 

; that the preſentation was ſimonaical. But the court refuſed 
to grant it, till he had been convicted of the ſimony. 


* 
1 


Young verſus Holmes. 
| 41 niſi prius in Middleſex. B. R. 


On a deviſe of a PON Not guilty in ejectment the caſe. was, That leſſee 
ee, f g. e 1 for years deviſes the term to the executor for life, pay- 
kes as execu- ing 50 J. to J. S. remai nder to the leſſors of the plaintiff, 
tor and not as The executor died, and his executrix entered upon the reſidue 


| lege without of we term, and poſſeſſed herſelf of the leaſe. 


a 1. It being proved, the defendant had the leaſe in her cuſ- 
. tody, and refufing to produce it ; an attorney who had read it 
was allowed to give evidence of the contents. And the C. J. 
ſaid, he would intend it made againſt the defendant, it being 

in her power if it was otherwiſe to ſhew the contrary. 


2. For the defendant it was inſiſted and agreed to by the 


C. J. that James Holmes took the term as executor and not as 


| legatee, and then the remainder over was 'not executed,” and 
What is an aſ- that it was incumbent on the remainder-men to prove a ſpecial 
ent. aſſent thereto as to a legacy. Upon this they called a witneſs, 
to prove payment of the 50 l. charged upon the term in the 


hands of the . and this was held a ſufficient aſſent, 
and the plaintiff obtained a verdict. Plow. 544. 43. 8 C. 
95. 4. 1 4 iP 
Blewett verſus Bainard. 
By Hil, 3 Geo. rot. 519. 


; N error from C. B. it was aſſigned, that Abrabam Saun- 

>» rung 9 O ders, who on the firſt trial _— withdrawn in order for 

op nay bo a View, was ſworn on the ſecond panel: And in nullo eff erra- 

C pleaded. mo 5 | 

8. C. Com. : TY 

Rep. 248. The plea of in nullo oft erratum was agreed to be a confeſ- 
| ſion of the fact, and a demurrer to the matter of law: * 

| 2 


Co 
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firſt the court inclined this was error, becauſe it muſt be taken 
He was withdrawn as a perſon admitted by both parties to be 
improper to try the cauſe. But afterwards on conſideration 
they held it to be right enough; and that if it was an exception, 
it ſhould have been taken before he was ſworn. But being 

withdrawn ony for a view, they held it would be no objection, 
and affirmed the judgment. | « ee 


Lord Kildare werfus Fiſher. 


Paſ. 3 Geo. rot. 2. 


N error from J1reland in ejectment it was objected, that it ., 0 
was brought (inter al) for 100 acres of mountain, which 3 
is a deſcription of the ſituation, and not the quality of the [--/ang, 

land. And 11 Co. 55. 2 Roll. Rep. 166, 189. Palm. 100. 9 Vin- Abr. 
Hadr. 58. were cited, eee e 336. pl. 19, 


. ee TTY: 
Econtra. It was inſiſted, that ejectments have been held to 7785 ** 

lie for that in Ireland, which is not a known deſcription here; 

as for Bog, 1 Cro. 311. a Keb. 745. Paſ. 3 Ann. Hiud. v. 

Hancoci. Ejectment in Jreland for a knave of land was held 

well, on certificate from thence, that it was a term uſed there. 


| | 272 

After the cauſe had been adjourned, the C. J. delivered the 
opinion of the court. I have looked into the caſe of „ oh 
v. Macdonolph, in Palm. 100. and 2 Roll. Rep. 166, 189. which 
Rolle never tranſcribed into his abridgment. He being at that 
time the experter reporter, has given the fulleſt account, and 
is chiefly to be regarded. For that caſe is 17 Fac. 1. and 
Palmer was not attorney general till King Charles the Second's 
Reſtoration, (1 Sid. 465.) and muſt be very young, when 
that caſe was adjudged. There it is admitted, that a prae- 
«pe would lie de flagne, of a carve, and an ox-gang; @ for- 
cor; will an ejectment, which requires rather leſs certainty 
than a praecipe They were inclined however to be guided by 
the opinion that had prevailed in Ireland, and therefore re- 
ferred it to two who had been Judges in Ireland, and deſired 
them to conſult Sir William Parſons, and upon his authority 
they certified, that the word mountain in the general accepta- 
tion was uſed to deriote the fituation and not the quality of 
the land, and upon that the judgment was reverſed, I his 
caſe did not give us ſatisfaction; though we agreed with 
the Judges to be -uided by the ſenſe of the Ixiſb, yet We have 
not thought fit to take the ſame method: And have there- 
fore propounded to them ſeveral queſtions, which are anſwer- 
ed by the Chancellor, the two Chief Juſtices, the Chief Ba- 
ron, and four other of the Judges. And I have ſince ſhewed | . 
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they concur with the reſt. 
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it to two of the Judges, who were here in the vacation, and 


I. The firſt queſtion we propounded to them was, whether 


in demand the word mountain is underſtood to deſcribe the qua- 
lity of the land, or only the ſituation ? 


To this they anſwer : That it deſcribes both, and is a fort 
of coarſe land that yields little or no profit, For the Engliſh, 
upon their ſettling there, called ſuch land as they improved 
arable, and the uncultivated part went by the name of mountain, 
And the Lord Chancellor adds, that it does not ſo much as 
neceſlarily include the ſituation, for he has a great deal of 
coarſe land which is called mountain, and yet does not lie upon 
a hill, but is as low as the arable land about it, and that a boy 
can diſtinguiſh which is arable and which 1s mountain, 


2. Whether fines and recoyeries, and writeint dower, are 
uſually brought of mountain ? | a 


In anſwer to this the have ſent us abundance of precedents 
from King James the Firſt to this time; and add, that it would 
be of miſchievous conſequence, if it ſhould be thought that 


mountain was no deſcription, ſince it would ſhake all the ſet- 
UYements in the kingdom, 


3 Whether ejectments are uſually brought of mountain, 
and whether this point has received any judici⸗ determination: 


Ta this they anſwer : That it happens very often, but has 
never been judicially determined, becauſe it is ſo common ay 
never to be queſtioned, 


As to the caſe in the Exchequer Chamber of Holborn v, 
abbington, we are aſſured, that judgment was reverſed upon 
another point, whether a challenge was well allowed, and the 
other objection only mentioned by one of the. Judges, 


Since therefore the precedents are with the preſent caſ, 
and the thing reaſonable in itſelf, and the ſheriff may as eaſily 
know how to deliver poſſeſſion of mountain, as of a crave, ar 
an ox-gang; we are all of opinion, that an ejectment will 


lie for mountain in Ireland, an a 
W 
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Thomas Lord Parker, Chief Fuſtice, | 

Sir Littleton Powys, Kur. 

Sir Robert Eyre, Kut. Fuſtices, 

Sir John Pratt, Kut. | 

Sir Edward Northey, Knt. Attorney General. 

Sir William Thompſon, Kut. Recorder of 
London, Solicitor General, | 
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Dominus Rex verſus Inhabitantes de Weſtwood. 


1*5 an order of removal the complaint was recited to be to The complaint 
one juſtice only, but the ordering part is by two juſtices ; may be to ns 
and this was held good, Then exception Was taken, there on _ e or- 
was no adjudication of the place to which he was removed mutt be by two. 
being his aſt legal ſettlement, but only Me order him to be Salk. 478, 488. 


removed to A. as the place of his laſt legal ſettlement.” And for and et As 


F this fault the order was quaſhed, Forteſe. Rep. 303. drews 239» 
aſe, | 

aſil 8 

* Dominus Rex verſus Loggen et Froome, 

wil INaigment againſt defendants for extortion, ſetting forth, A prerogative 
nent that the defendant Dr. Loggen being chancellor, and the Probate when 


pther defendant regiſter of the biſhop of Sarum, did force one _—— 4 


Thomas Hollier, executor of the will of Mary Alton, to prove the not void, but 
laid will in the faid biſhop's court, uli they bene ſciebant that orf 1oidables 
the ſaid will had before been proved in the prerogative court of | 


* 
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Canterbury, and by reaſon thereof they extorfive exigebant' of 
the ſaid Thomas Hollier 406. On not guilty pleaded, there 
was. a verdict for the king, generally. 1 at ark 9 


The defendants now moved in arreſt of judgment, and of. 
fered ſeveral exceptions, relating either 11. to the merits, or 
(2.) to the form of the indictmen r. ; 

As to the merits two things were inſiſted on : 


1/t, That it not appearing there were any bona notabilia, the 
prerogative probate was ipſo faFo void, and ' conſequently the 


will ought to be proved before the defendant Loggen, the tel. . 


tator dying in the dioceſe of Farum. | 2d, Admitting it not 
void, but only voidable, yet the prerogative court having pro- 
ceeded in a matter wherein they had no juriſdiction, that 
ſhould not hindef the court of Sarum from proceeding in a 
matter within their juriſdiftion; 4 ID 


As to the firſt point; before the counſel had gone far in their 
argument, the C. J. {topped them, and declared, that it was 
not now to be conteſted, having been often ſettled, that ſuch 
prerogative probate is not void, but only voidable. To which 
the reſt of the court agreed 11 


2. They held that this voidable probate, being the act of the 
ſuperior, had ſo far taken away the power of the inferior, that 
he could not exerciſe his juriſdiction, till that voidable pro- 


bate was avoided. 


Then it was urged for Dr. Loogen, that in this caſe he act- 
ed as a judge, and therefore was not indiCtable for an error in 
his judgment. Sed per Parker C. J. In this cafe he did not 
act as a judge between party and party, but was only to de- 
termine whether he ſhould have ſuch fees or not; and that 
rule extends only to judges in courts of record, and not to 
1 officers, as was reſolved in the caſe of Aly v. 
White. 6.4 


The exceptions to the indictment were many. 


Firſt, For that it only alledged, that the defendants bene 


ſciebant that the will had been proved before in the prerogative 
court ; whereas they ſhould have ſhewn, that it appeared ju- 
dicially before them. For otherwiſe this is no more than in- 
dicting a judge for giving ſentence on one ſide, when a matter 
not appearing to him would have inclined him to the other. 


To 


_—— 


ception, if they were indicted for taking more than they ought; . 
W 


To this it was anſwered, that he could not well know it, 
unleſs it appeared under ſeal; and this being after a verdict, 
the C. J. ſaid he would intend it fo, and in fact the ſecond 
probate was affixed to the ſame copy as the firſt, 


* * - 
* K* 


Secondly, Another exception was, that this was an indict- Juſtices of — 
ment at ſeſſions, and the juſtices have no juriſdiction as to ex- Haie . 


0 ; a diction of extor- 
tortion. But this was likewiſe over- ruled, for their commiſ- don. 


ſion has it in the word extorflonibus. 3 1nft. 149. 


Thirdly, For that the inditment had not alledged what was 
the juſt fee ; ſo non conflat that the defendants were guilty of 
extortion. Sed per Parker, it matters not whether 40s. was 
the uſual fee for probate, ſince in this caſe the defendants had 
no title to any fee at all, 4 . 


Fourth exception. The defendants offices are diſtinct; and Salk. 382. 
what might be extortion in one, might not be ſo in the other; 
and therefore the indictment ought not to be joint; as two 
cannot be jointly indicted for exerciſing a trade without ſerv- 
ing an apprenticeſhip. Et per Parker C.J. This would be an ex- 


but it is only againſt them for contriving to get money where 
none is due, And this is an entire charge. For there are * 
no acceſſorigs in extortion, but he that is aſſiſting is as guil 


as the extaftioner; as he that is party to a riot, is anſwerable Salk. 33% 39 
for the act of the others. | : | 


Eyre J. doubted whether the bene ſciebant was ſufficient. 
And quoted a caſe where habens notitiam that he was elected 5 Mod. 129. 
conſtable, was held ill. But as to the merits, and all the other 
objections, the court were unanimous. Sed adjournatur as to 


this laſt, and to conſider what puniſhment to inflict on the de- 
fendants. ö 


MN. B. In the argument of this caſe this diſtinction was Probate void, 
taken and agreed to on all hands; that a probate by the dio- CR — 
ceſan ig the caſe of bona notabilia is void, but a prerogative 14, a » 
probate when there are no bona notabilia is only voidable. 

Vide Mod. Caf. 146. And Mich. 1 Ges. Cottingham v. Loftis, 


Parker C. J, took this diſtinction. 5 C. 30. 4. 


% 
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Dominos Rex verſus Munnery. 


Econ * N Writ de excommunicato capiendo was quaſhed, being only 
—_ W for not appearing to anſwer certis articulis animae ſuae ſa- 
a lutem morumque correctionem concernentibus, 
Butler verſus Maliſſy. 
Note ta pay NASE upon a promiſſory note. And the declaration ſet 
jointly or ſeve- forth, that the defendant. and another did conjunctim vel. 


rally how to be diviſim promiſe to pay. Demurrer inde. And for the defend- 
CE ant it — inſiſted, 3 the action ſhould have been brought 
i544 FP. againſt both. Et per Parker C. J. The plaintiff might have 
| brought it againſt either or both, for he had his election. If 
the action had been againſt both, he ſhould have declared as he 
— now does; but that is not right in the action againſt one only. 
For he ſhould have declared generally, that this defendant by 
his note promiſed to pay, and a ſeveral note by two would have 
been good evidence. As where there are ſeveral obligors, 
and one only is ſued, no mention is made in the declaration of 
S4. 189, 238. the other obligors. Suppoſe the note had been to pay 50. or 
r00/7. the plaintiff is intitled to either, but uncertain which 
till he has made his election; for he that ſpeaks in the dis- 
Junctive ſays true, if either member of the disjunctive be veri- 
fied; whereas he that ſpeaks in the affirmative, affirms both 
parts to be true. 55 F 
T | The plaintiff prayed leave to diſcontinue on payment of caſts, 
* which was granted; and at another day moved that he might 
change his rule, to one to amend on payment of coſts, but 
this laſt motion was denied. | | | 


Forſter verſus Cale. 


Whathor aman IN caſe fur aſſumpſit the defendapt pleads, that he is an at- 
is un attorney or 1 torney of this court, in abatement, and that he ought to 


5 be ſued as a privileged perſon. The plaintiff replies, that he 


is not an attorney, and concludes to the country; ta which 
the defendant demurs. Et per Whitaker he ought to have con- 
cluded to the record. RH. Ent. 610. ö. Afton 347. Thomp- 
fon 4. 2 Mad. Caf. 106. 7 ä 


Har contra. Thoſe entries are where the privilege of C. B. 
was pleaded, which differs from this court; for there is a re- 
gular record kept of the attornies, and they muſt be t 


be Hilary Term 4 Geo. f 
: 


ed, before they can be arreſted : whereas here e e 
attornies is ſpeedier than againſt other perſons, for the pro- 
ceeding is a bill left in the office, and after a rule to plead the 
plaintiff may ſign his judgment. f Wer 


The court inquired of the ſecondary, who informed them, that 
anciently there were rolls kept of the attornies; but ſince the 
ſtamp act that method has been diſuſed, and a book ſtamped, 
and the names entered in that. And Whitaker ſaid that on the 
trial of the aſſize for the office of chief clerk the rolls from 
Edw. 3. were produced. Et per Curiam: The book which is 
now kept muſt be taken as minutes in order to make up the 
record, and it is a warrant to the proper officer for that pur- 
poſe, and whenever they are wanted they may be made up. r 
Let that be done regularly for the future. In this caſe ide 
plaintiff ſhould have concluded to the record, for no man can 
be an attorney but by the act of the court, and that act muſt 
appear by the record, for we will not goto a jury to inquire into 
our own act. When an attorney is ſtruck out, the rule is, 
. quod extraponatur e rotulo attorn et clericorum hujus cur. Fudic 
quod billa caſſetur. | 


Between the Pariſhes of Teelby and Willerton. . 


HE juſtices remove a certificate woman being likely to Certificate-men 
"8" become chargeable. Et 2 Curiam: By 8 & g W. 3. 2c removeable 
c. 30. ſhe is not removeable till ſhe afually becomes chargeable ; 92 
and the order was quaſhed. In another order the juſtices ad- So held Mich. 
judged, that a perſon may become chargeable. Et per Curiam: 550% Pariſhes 
his is not ſufficient, for the ſtatute only enables the juſtices to Eaſbwoodbay.. 
remove perſons likely to become chargeable, for a man of the So Salk. 530, 
greateſt eſtate may poſſibly one time or other become - * — 
able, though it is very unlikely; and is ſuch a perſon removeable? mk 8 
There is as much H ine in this caſe between may and /ikely, oval. 
as between a poſſibility and a probability. heya go 

| Sell, Caf. 124+ 


| Dominus Rex verſus Turner, 
THE defendant being affefſed. towards the poor's rate for Vicar chargeable 
his tithes as vicar, appealed to the ſeſſions, where. he is rag rate. 
abſolutely diſcharged. Et per Curiam As vicar he is charge- * 


able by 43 Eliz. and the ſeſſions has only power to moderate, 
but not diſcharge. And the order of ſeſſions was quaſhed, 


S © 2 - * Ss 


þ 


Vandeput 


Grantee of re- | Ovenant by the plaintiff as aſſignee: of an executor of an 
verſion befor i affignee, who by many meſne aſſignments came to the poſ- 


SSN” ſeflion of a reverſion of a term of years granted in 1624, by the 
| covenant with- mercers company, reſerving rent; and ſets forth the leaks by 
out attornment. them made, that the leſſee made an under-leaſe for a leſſer term, 
Ira A de cafe wherein the leſſee covenanted to leave the premiſſes in repair, 
of Woodward and that then the firſt leſſee granted the reverſion to 4. who 
5 begs granted it over, till it came to the plaintiff, who as aſſignee of 
B. R. (which is that reverſion brings covenant againſt the defendant. as affignee 
_ hortlyputin of the ſecond leſſee, the under leaſe being expired, and aſſigns 
Salkeld 82.) the breach in not leaving the premiſſes in repair.” Judgment by 
that the grantee; default; et inguiratur de dampais. 
might bring co- TE OS | 5 2 
Lebe or dla Reeve moved in arreſt of judgment for that the plaintiff had 
before attorn- not ſhewn 2 good title to the reverſion, there being no attorn- 
ment. 1 Lev. ment ſet forth on the firſt grant to A. nor on any of the meſne 
$2] W. B. That aſſignments. And he put the queſtion and argued upon it, 
Vas a grantee by whether when tenant for years makes an under leaſe for a leſſer 
wa term, and afterwards grants the reverſion, it paſſes without 
attornment ; for this caſe muſt be conſidered as at common law, 
the grant being made long before the late ſtatute. In Bro. Ar. 
. tit. Attornment. pl. 4.5. it is ſaid, that ſuch a reverſion will not 
paſs without attornment, becauſe of the attendancy of the rent, 
which is the preſent caſe. If the ſtatute' 32 H. 8. c. 34. be ob- 
jected, I anſwer, that the ſtatute only gives a compleat aſſignee 
the action, and tras no operation ſo as to make good his title. 
1 Inſt. 215. a. A grantee by fine cannot bring covenant with- 
out attornment, æfortiori a grantee by deed. 


Whitaker contra. The caſe in Bro. was before 32 H. 8. ſo 
that hat was neceſſary at common law is not ſo ſince that ſta- 
tute. I agree, attornment is neceſſary on à fine, but why? 
Becauſe the conuzee could compel it by a guid juris clamat, which 
tte grantee of this reverſion cannot. In the caſe of Sands v. 
Hob. 1779 Brookes, Mich. 5 W. & M. B. R. it was held that a grantee of a 
reverſion of a copyhold without attornment might maintain co- 
venant againſt leſſee. The 32 H. 8. was made to aſſiſt ſtrangers 
to deeds, and therefore ſupplies all circumſtances. 


But further, this is a judgment by default, and aided by the 
ſtatute for the amendment of the law, which extends all the 
ſtatutes of jeofailes to judgments by default, in the ſame man- 
ner, as if there had been a verdict; and no body can ſay but 
that in this caſe a verdict would have cured the want of ſettin 

* an attornment. 


Reeve 


PIY an_— 6 aa_—©& ___ . 


Reeve replied, The caſe of a grantee of a copyhold doth not 
come up to this, for copyholders do not claim by deed, but by 
4 cuſtom, and therefore no attornment is neceſſary, as it was 


In defore the late ſtatute upon common law conveyances, which is 

ſ- the preſent caſe, . I agree, a verdict would have cured this de- 2 Mod. Caf. y. 
ne ſe, becauſe the plaintiff could not have had a verdict unleſs he 3 H. 
y had proved an attornment, but as this is a judgment by default, I. 
n, and was not a jeofaile before 4 & 5 Aunæ, c. 16. that ſtatute can 

r, have no relation to this caſe. = 1 

10 1 

of C. J. The reaſon why the plaintiff is required to ſet out an 

ee attornment is, becauſe his title is not compleat without it, as a 

ns copyholder's is. The 32 H. 8. gives none but an affignee this 

by action; it doth not enable him to be aſſignee, but only as ſuch 


to bring an action. To which Powys J. agreed. Et per Eyre J. 
The 32 H. 8. is out of the caſe; for as the plaintiff is not a 
complea 


ad aſſignee, we mult take it as it ſtood at common law, 

n- and at common law ſuch a grantee of the reverſion as the pi: 

2 tiff is could not maintain an action of covenant. Jones Sir W. 
it, 243 · Jones Sir Tho, 217, 232. Meor 527. This was not a 

er jeofaile, ſo not helped by 4 & 5 Annae. And Prat, I. ſaid, that 

ut the queſtion was no more, than whether the ſtatute 32 H. 8. 

W, gives the action to him who has not the reverſion, for without 

By attornment it paſſed not. For theſe reaſons the judgment was 

jot arreſted. | | | 

nt | | 

b. Lane verſus Santeloe. | 

le. At Niſt prius in Middleſex, coram King, C. J. 

a ASE for a malicious proſecution of an indictment of fe. Different da- 
| lony, whereof the plaintiff was acquitted, was brought. 
lo againſt the proſecutor and the juſtice who committed ; and the 

ta- Jury gave aol. 2 - againſt the proſecutor, and 204. 

yy? againſt the juſtice, and the C. J. directed the verdict to be taken 

ich accordingly. Ports 
v. | | 

f 2 Weſtbrooke verſus Strutville. 

co- 

ers Coram King, C. J. in Middleſex. 

N Not guilty in treſpaſs for an aſſault, the defendant gave Wife de fade 
the in evidence his marriage with the plaintiff, to encounter n may bags 
the which ſhe proved a former marriage to ane }/Y/tbrook, who was —— 
an- aliye at the time of her ſecond marriage. Pro defendente it was band. 
but inſiſted, the plaintiff ought not to give felony in evidence to See poſt 480. 
ing ſupport her action; but this was over-ruled, and lhe obtained 

a verdict, her marriage with the defendant being void 4b initio, 
reve 


Strutville 


Wife de fatto a 
ſervant. 


Of the ſupple- 
INE 


Hilary Term 4 Geo. 


4 Coram Parker C. J. in Middleſex, 


firſt, and the ſecond not privy; as to what ſhe acquired 


during the cohabitation, the C. J. ſaid he would eſteem her as 


a ſervant to the ſecond huſband, who is intitled ts the benefit 


Williams verſus Lady Bridget Oſborne, 
: Before the Delegates at Serjeants Inn, January 22, 1917. 


HE queſtion below was, whether Mr. Williams was mar- 
ried to the lady Bridget Oſborne ; the miniſter who per- 
formed the ceremony having formerly confeſſed it extrajudicial- 
ly, but now denying it upon oath. So that there being "oy 
of evidence on both ſides, the Judge upon the hearing the ca 
required, according to the method of eccleſiaſtical courts, the 
oath of the party, which the civilians term the ſuppletory oath, 
that he was really married as he ſuppoſes in his libel and arti- 
cles. The accepting this oath (as was agreed. on both ſides) 


lies in arbitrio judicis, and is only uſed where there is but what 


the civiliians efteem a ſemiplena probatio; for if there be plena 
probatio, it is never required; and if the evidence does not 
amount to a ſemiplena Slog it is never granted, becauſe this 
oath is not evidence ſtrictly ſpeaking, but only confirmation of 
evidence; and if that evidence doth not amount to a ſemiplena 
probatio, the confirmation of it by the party's own oath will not 
alter the caſe, | | | 


Upon admitting the party to his ſuppletory oath, the Lady 


Bridget Oſborne appeals to the Delegates. So that the queſtion 
now was not upon the merits, whether there really was a mar. 


riage or not, but only upon the courſe of the eccleſiaſtical 
courts, whether the Judge in this caſe ought to have admitted 
Mr. Williams to his ſuppletory oath, as a perſon that had made 
a ſemiplena probatio of that which he was then to confirm, 


The queſtions before the Delegates were two: 1. Whether 
the ſuppletory oath ought to be adminiſtred in any caſe, to en- 
force a ſemiplena probatio? 2. Admitting it might, whether the 
evidence in this caſe amounted to a ſemiplena probatio, ſo as to 
intitle Mr. Villiams to pray that his ſuppletory oath might be 


n | ? 1, 


received? 


HERE 2 woman marries a ſecond huſband living the 


Dre 


Muay Term 4 Geo. 


1. As to the firſt, it was argued to be againſt all the rules 
of the common law, that a man ſhould be a witneſs in his 
own cauſe. It is not allowed in the temporal courts in any 
caſe but that of a robbery, which being preſumed to be ſecret, 
the party is admitted to be a witneſs for himſelf, In the 
temporal courts no man can be examined that has any intereft, 
though he be no party to the ſuit, for minima exceptio tollit 
facramentum juratayis. On the other fide many authorities and 
-precedents were cited out of the civil law, to prove this-prac- 
tice of allowing the ſuppletory oath. And therefore the court 
held, that by the canon and civil law the party-agent, making 
a ſemiplona probatio, was intitled to pray that his ſuppletory 
oath might be received, And though it be againſt the rules 
of the common law, yet this being a cauſe of eccleſiaſtical 
conuzance, the civil and not the common law is to be the 
meaſure of their proceedings, and therefore this practice be- 
ing agreeable to the civil law, is well warranted in all caſes 
where the civil law is the rule; and the exerciſe of it lies in 
arbitrio judicts, | ) ” ab E434 (1-363 | * 


a. It being therefore eſtabliſhed, that a perſon making ſemi- 
plena probatio is intitled to his oath; the next queſtion was, 
what is, according to the notion of the civilians and canoniſts, 
a ſemiplena probatio. With them it was argued on behalf of 
the lady, that nothing is eſteemed as a plena probatio, unleſs 
there be two poſitive unexceptionable witneſſes to the very mat- 
ter of fact, as to the marriage. That a ſemiplena probatio, which 
is the next degree of evidence, is what is affirmed by the oath 
of one witneſs as to the principal fact, and confirmed by con- 
current circumſtances, ws 0 | 


And ½, It muſt be per unum teſtem. 2dly, Evidence that 
concludes neceſſarily, and not by preſumption. 3dly, That has 
no preſumption to encounter it; and 4thly, The witneſs muſt 
be honeſta perſona, 5 | | 


That matrimonial cauſes require the greateſt certainty; and 
where that is the ſale queſtion, the proof ought to be.fuller, 
— where it comes in by incident, as on granting admini- 


To this it was anſwered on the other ſide, that ſemiplena 
probatio implies no more than what the common lawyers, call 
preſumptive evidence; and that is properly called preſumptive 
evidence, which has no one poſitive - witneſs to ſupport it, but 
relies only on the ſtrength of circumſtances, - And when there 
is one witneſs, who depoſes 4ireRly -to the principal fact, this 
kannediately ceaſes to bear the name of preſumptive, and aſ- 
ſumes that of poſitive evidence, And that which in the tem- 
poral courts paſſes for politive evidence, js the ſame degree of 

Vol. I. G evidence 


| | | | | 
$2 | Hilary Term 4 Geo. 


evidence with the plena probatio of the canoniſts and civilians, 
The ſuppletory oath does ex vi termini import, that there has 
been, no one poſitive witneſs to the principal fact; and he that 
demands to be admitted to take his oath, does thereby admit 
that he has produced no concluſive evidence to the point in 
| ſuc, and therefore pars iſſa. fungitur officio igtis. ; 
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I here is no fixing the bounds: of a ſemiplena probatio; for 


in many caſes. circumſtances. may overbeat poſitive evidence, 
and then if thoſe circumſtances ſhould not be eſteemed to 
amount to a ſemiplena probatio, when the poſitive evidence 
would exceed it; that Would be to overthro the poſitive evi- 
dence, by that which is not ſo ſtronn g ⁊¶ 


Semiplena probatio therefore they concluded to be, that degree 
of evidence which would incline a reaſonable man to either 
ide: of the queſtion; and implies in the notion of it, that a 
poſitiv e witneſs has not depoſed to the principal fact. And in 
this caſe, though there was no poſitive concluſwe evidence, 
but only ſuch as depended on circumſtances, as confeſſions, 
and letters, and unuſual familiarities ; yet the court thought it 
amounted to a femiplena probatis, and conſequently that the 
dean of the Arches had done right, in admitting Mr. Mil. 
liams to his ſuppletory oath; and therefore they diſmiſſed the 
appeal with 1504. coſts. V. B. Before this appeal upon the 
point of the gravamen, the judge below had given ſentence in 
principali in favour of the marriage, and the appealing upon 
this collateral point was only to protract the time. Jo obviate 
this, the court of Delegates, inſtead of remitting the cauſe 
to the Arches, retained it ad inſtantiam partis, and 11 December 
1718, heard it upon the merits, and confirmed the former 


ente!!! e ont wr 
Sir Harry Haughton verſus Starkey. In Scace'. 


Whatcots ae AFTER judgment for the plaintiff in prohibition, de 


chibi. queſtion was, what coſts ought to be allowed, the ſta- 
tute of 8 V. 3. c. 11. giving coſts in ſuits upon prohibition; 
and whether they ſhould be computed from the 25 motion, 
or only from the declaration, was the doubt. Upon ſearch it 
was found to be the courſe of all the courts, to tax only from 
the time of declaring, except in two inſtances,” Eads v. Fact 
n, B. R. 2 Geo: and Brown v. Turner et al” in C. B. when 
they were allowed from the firſt motion. And of this opinion 
were all the judges, as Baron Forteſcue informed me. al 

- the” officers were directed for the future to allow the cofts © 
tte firſt motion. And aſterwarde, Hi]. 12 Geo. B. R. inte! 
|  Crvetnam et Archer, it was ſtated in the ſame manner, and 


agrees 


„„ #4 es MS 


9 Hilary Term 4 Geo. 
agreed to be the uniform practice ever ſince; and.Paſ. 1 Ges. 2. 
between Sir Thomas Bury and Cee, the ſame doubt was 
raiſed by a new maſter, and the court ordered coſts from the 
an obey» | | Ray 
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Dominus Rex verſus Inhabitantes de Haughton. 


T T PON-a ſpecial order the caſe was ſtated, That about Several hirings 
U five years ſince one Fohn Evans was hired into the pa- R 
rifh of Haugbton from Aſh Nedneſday to Obriſimas; that at no ſettlement. 

Chriſtmas he went home to his father, who lived in another . Cab 237. 
-parith, took his clothes with him, and ſtaid a week. That | 

then he returned to Haughton, and hired himſelf to, and ſerved ' 

the ſame maſter eleven months. Then he went home again to his 

father for a week, and returned, and was hired and ſerved the 

ſame maſter other eleven months. That then by agreement 

between the maſter and him, and to avoid a ſettlement in 

Haughton, he went home to his father for a week, and after- 

wards ſerved the ſame maſter for five weeks. And there be- 

ing ſo many hirings and ſervices, the juſtices adjudge the ſet- 

tlement in Haughton, 883 


Denton, Reeve and Foley moved to quaſh this order, there 
being no actual hiring and ſervice for a year, both which the 
ſtatute of 3 & 4 . & M. c. 11. requires. Mich. g Am. 
Paroch. Rudfivicke v. Dunfole, Salk. 535. there was a hiring 
for a quarter of a year, and afterwards for half, and then for 
another half year, and a ſervice for all; but this was held to 
de no ſettlement. Hil. 10 W. 3. Paroch, Overton v. Steven- Fartsſc.. Rep: 
ton, there was a hiring and ſervice for half a year, then a hir- 326 
ing for a whole year, and a ſervice for half; and this was held 
to be a hiring and ſervice for a year, and the ſettlement in 
that pariſh, So Paſ. 1 Geo. B. R. Rex v. Inhabitantes de 
Brightwell in Berks, there was a hiring and ſervice from three 
weeks after Michaelmas 1712, to Michaelmas 1713, then a hir- 
ing to the ſame maſter for a year, and a ſervice for eleven 
months, and theſe two hirings and ſervices were held to gain 
the ſervant a ſettlement. Paſ. 1 Geo. Paroch. Pepper Harrow 
v. Frencham, a hiring and ſervice from 3 October to Michael- | 
mas, and the ſervant at the maſter's requeſt ſtaid fo long after 
as brought the year about; but this was held no ſettlement, 

Mich. 12 Ann. Paroch. Horſham v. Shipley, there was a hiring 
from 19 February to May-tide, from thence to Lady-day, then 

to May-tide again, then to Lady-day, and then to the next 
Mey-tide; but there being no contract for à year, the court 
held it no ſettlement. 577 83 


— . PT 


82 Hawkins 


od L p : * 9 | 
” : : p 
; : 4 af " % 4 : * 
* 
5 oo ” * 
er Term 4 Geo. 
* & o - oy * 
- — * 5 


.* Hawkins contra. A ſervant, whilſt ſuch, is not removable 
by any act, when a man is hired for a year in one parifh, and 
ſerves the laſt quarter with his maſter, who removes into an- 
other pariſh, yet the ſervant gains a ſettlement, as has been 

- "adjudged, notwithſtanding the act ſays, a hiring and ſervice for 
a year iu any pariſh; Mich. 1 Geo. Paroch. St. (George v. St. 
Catherine, where the maſter removed at half a year's end. 


at 


pot bouns ut lemor, rather Wan it ſhould be evaded. In the proſent cake 3 
provided the plainly appears, that this was a gontrivance from the begin- 
deed be ſtampt. ning, to e 


months end. hiſt 
Fag. He needed nat to go aways 10 anaid that which he 
C. J. This is plainly a deſign-to fave this pariſh, and I ſup- 


„ 


po all the pariſhioners have N never 40 hire any ſervant 
or a year. The ground of the ſtatute relating to ſervants 
was, that a perſon who had ſtrength of body enough to hire 
himſelf out for a year, would when that year is expired be 
able to ſupport himſelf; and the ſame reaſan holds in the calc 
of apprentices. I am afraid we cannot interpoſe in this caſe, 
but it is proper the legiſlature ſhould, . | 


Pratt J. We muſt take the law as it ſtands, and fallow for- 
maeer reſolutions ; for the ſeſſions have ever ſince far the moſt 
part aGed purſuant to thoſe reſolutions ; and if we ſhould do 
otherwiſe, it will introduce the utmoſt uncertainty and con- 
fuſion ; and little reſpe will be paid to our judgments, if we 
overthrow that one day, which we reſolved the day before, 
The ſtatute expreſsly requires a hiring and ſervice for à year; 
and it is admitted At if there was but one hiring and ſervice 
for eleven months, that would give no ſettlement; and why 
any ſubſequent hirings of the ſame nature ſhould gain him ant, 
J cannot imagine. The reaſon of hiring ſervants at firſt fs 
eleven months only is, becauſe the ſervant may prove idle and 
good for nothing, and the maſter, as a prudent man ought to 
* avoids bringing a charge upon the pariſh, till he has had 
experience of the diligence and fidelity of his ſervant : And 
when he has had eleven months experience of his diligencs 
and ng, then if he hires him a ſecond time, that is pn 
ed upon his good ſeryice during the former hiring, but fi 
the fecond hiring muſt be as full, as if the firſt hiring we? 
out of the caſe. And if the firſt hiring were out of the caſe, the! 
the ſecond would ſtand in the fame parity of reaſon wm what 
men- 


ry 
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1 mentioned before, a ſungle biring ol forvice for dei months, 
which it is agreed will give no ſettlement, 


I there was any fraud, the juſtices ſhould have exatnined See Ber. Serrl, 
into it. We cannot judge of the fact, but the law upon the © 4 "_ 
fact. 1 Ven. 310. Demand and refuſal is evidence of a con- 
verſion to a jury, but not * the eo 1 Roll. Abr. 523. 

10 Co. 56. Hab. 187. 1 Van. 40. 7 1 1 &4 127. Hutt. 10. 
Salk. 531. If that caſe of the pariſhes of Overton and Steventon 
was open again, I ſhould not readily 80 into that opinion. 


The court took time to conſider of it, and at the end of the 
term they held, that as the law now ſtands, the ſeveral hirings 
and ſervices that were ſtated could give no ſettlement. They 

ſaid it would be dangerous to depart from the o words. af the 557, Bur Rep. 
ſtatute, and if they once did, they ſhould never know where to n 


ſtop. Wien the order v was qualſed. 8. P. 143 · 
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Eafter Term,. 


4 Georgii Regis. In B. R. 


* 
, 


Sir John Pratt, Kut. Lord Chief Juſtice. 

Sir Littleton Powys, Kut. | | 

Sir Robert Eyre, Knt. Juſtices. 

Sir John Forteſcue Aland, Kut. 
Nicholas Lechmere, Eſquire, Attorney General. 
Sir William Thompſon, Kut. Solicitor General. 


Memorandum : This term the Lord Chief Juſtice Parker was 
made Lord Chancellor, and Mr. Juftice Pratt ſucceeded him 
as Chief Juſtice, and Mr. Baron . Farteſeue came down into 
the King's Bench, and was ſucceeded by Sir Francis Page 
the King's Serjeant, and Sir Edward Northey, Knt. was 
removed from being Attorney General, and Nicholas Lec 
mere, Eſquire, was made Attorney in his room, I 


Anonymous. 


due 2 day In HE writ was returnable 30th January, and the bail-bond 
rules, vnleſs the - aſſigned the 4th of February, between which and goth 
Sk. 624. anuary a Sunday happened, Et per Curiam : It is well afligned, 
or Sunday is to be reckoned as one of the four days (there being 

no more allowed in actions laid in London or Middleſex.) And 

ſo it is in rules to plead, except the firſt or laſt day happen upon 

a Sunday; with this difference, that if the rule be given upon 3 

Sunday it goes for nothing, but if it expires upon a Sunday, the 

defendant has all the next day to plead in. 
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Lanquit verſus Jones. 1 
H E Sheriff returned to a fieri facias, that the defendant is Rule on execu- 

1 clericus benefictatns nullum habens laicum frodum within his tor to return 

bailiwick ; whereupon” a eri facias de bonis eccleſiaſticis iſſued, 704 — 1 4 

directed to the late biſhop of Sarum in one cauſe, and in | 

another between the ſame parties directed to the preſent” biſhop. 

And upon affidavit that the debts were levied thereupon, the 

court made a rule upon the executors of the firſt biſhop, to re- 

turn the firſt writ, and -upon the now biſhop to return the” 

ſecond. - © 200 TY 498 ot BY $41 HINT 1 


Drake verſus Taylor. | . 


HE vicar libels for tithes, of turnips, and lays his title to Where the queſ- 
them by preſcripticn and endowment. The defendant 7,0" 2 
pleads that there is a rectory impropriate, and that time out vicar be Aalen 
of mind the rector has taken tithes of turnips. And laſt to tithes, no 
term he moved for a prohibition pro dzfectu triationis, and Frhbuon lies. 
obtained a rule ni. And now Reynolds Serjeant came to ſhew 

cauſe againſt a prohibition, for that turnips are a late improve- 

ment in Norfolk. (where the matter ariſes), and quoted 2 Rell. 

Abr. 310. Z. 5. I. 2. And where the matter is originally, 
of eccleſiaſtical conuzance unmixt with any temporal ingre-— 
dient, no prohibition lies. The vicar is Ar- facie intitled 

to nothing, unleſs he ſhews a right either by preſcription or 
endowment. "Theſe endowments are of an eccleſiaſtical na- 

ture, and ſo is the extent of them. For anciently and until , 

the Statutes of 15 K. 2. c. 6. and 4 H. 4. c. 12. the or- 

dinary endowed the vicarage at his diſcretion. In 2 Brownl. 36. , 

it is ſaid and agreed, that if there be a parſonage impropriate, 

and a vicarage endowed, and there be any difference between 

them, it ſhall-be tried and determined by the ordinary. {x 
Scaccario et in C. B. this prohibition has been denied. 


Yorke contra. That rule which has been laid down, will not 
be inſiſted upon now-a-days, for the clergy will not pretend to 
be exempted from, the temporal juriſdiction merely becauſe 
they are eccleſiaſticks. But in this caſe both parties are 
not eccleſiaſticks, for the libel is Want the pariſhioner, and 
it lays a cuſtom which is denied and muſt be tried, and that 
has always been good ground for a prohibition. We do not 
pray it for defect of juriſdiction, but want of trial of the pre- 
ſcription, which is what the vicar grounds himſelf upon in 
making his title to the tithes; and the queſtion is not upon the 
n G4 f endowment, 


ter Term 4 Ges, 
endowment, though I admit the preſcription ſuppoſes an en- 


dowment. 


C. J. Though boch parties are not eccleſiaſticks, yet the 


thing in controverſy belongs either to one eccleſiaſtick or ano- 


ther, for either the rector is intitled to the tithes or the vicar, 


and what matter is it to the pariſhioner who has them ? for he 


can only pay them to one. This is properly a diſpute what 
belongs to he vicar upon the endowment, and that evidence 


which will intitle him to a ſentence below, will not enable him 


Prohibition was diſcharged. 


to. recover. here, and therefore I am againſt a prohibition. To 
which Powys and Eyre Juſtices Et per Pratt J. If we 
ſhould grant a prohibition in order to try the cuſtom, and it 
ſhould be found againſt the cuſtom, yet that will not determine 
the queſtion upon the endowment; and therefore we ought not 
to draw them out of that court, which may properly determine 
the whole matter. And beſides in the ſpiritual court fifty years 
makes a preſcription, though it will not here. The refs for a 


Wallis verfus Scott. 


Where a ſpecial HE plaintiff declares, that the defendant, in conſideration 


requeſt is neceſ - the plaintiff would make him a ſet of fails worth 451. pro- 
3 3 miſed to pay ſo much for them upon requeſt; and avers, that 
r he made the ſaid ſails; and the defendant although often requeſted 
refuſes to pay. Demurrer inde. And Branthwayte Serjeant 
Pro defendente argued, that this being a ſpecial contract, the 
plaintiff muſt ſhew a performance of all on his part, which be 
has not done; for he has not averred that he made the fails 
worth 45 J. and if they were not worth it, the defendant is not 
x L.. Secondly, The action being founded upon the breach of con- 
5 tract, there ought to be a ſpecial requeſt laid. For this differs 
Poph. 160 from the caſes where there is a precedent debt or duty whereon 
Hutt, 2, 42, 73. to ground the promiſe, for there I admit the action is a requeſt. 
Ter. 23 lu. 2 C. 183. The defendant, in conſideration the plaintiff being 
208, 2c9, an innkeeper would entertain the defendant's commiſſianers, 


1 Sid. 303. 


promiſed to pay for their lodging and diet upon requeſt; and 
there being nothing but the general licet ſaeprus requaſit', judg- 
ment was arreſted upon that diſtinction, between a collateral 
contract for a thing in fferi, and a precedent debt or duty. And 
to che ſame p is 2 Cro, 523. In 2 Saund. 32. 
on mutual promiſes to perform an award, or pay each other 
40 l. upon requeſt, and in an action for the 40 J. the- de- 
claration was held ill, becauſe no requeſt was alleged, = the 
| ormer 
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former caſes and differences were agreed. Here is no money to . 
be paid till two things are done, neither of which appear, 
1. the making the ſails of ſuch a value, and 2. a requeſt to pay 


Yorke contra. In actions upon the caſe the plaintiff may lay it as 
he can prove it, and is not obliged to a general indebitatus fe 


fit. The value is part of the deſcription of the ſails; and there- 


fore when we aver we made the aforeſaid ſails, velaturks prue- 


_ difas, that takes in the whole deſcription. As to the requeſt, 


the be reguiſit is ſufficient. - But if not, yet the want of 
a ſpecial requeſt ought to have been ſhewn for cauſe of demurrer. 
The caſes in Croke can never be law, for they are after a verdict, 


when the court will intend a requeſt proved, and ſo is Pop. 160. 


Branthwayte replied. It is admitted that the value ought to 
be averred, and the only queſtion now is, whether it be or not. 
Praedi# will not be a ſufficiefif averment. In Vel. 36. Treſ- 
paſs for taking goods a perſond of the plaintiff, and judgment ar- 
reſted for the inſufficiency of averring the property, Theſe caſes 
as to the requeſt, being after a verdict, the argument holds 
a fortiori in this caſe, which is on x demurrer, The general re- 
queſt as alleged may be ſince the aCtion brought, and this at 
moſt is but an executory promiſe, "FAR | 


' Pouys J. (abſentibus Parker et Pratt) thought the pracdifas 
velatiras was ſufficient. Et per Eyre J. I do not think the value 
needed be alledged; but if it need, yet the praedie? takes it ing 
for if the value be part of the deſcription, them it is averred that 
the plaintiff made ſuch a ſet of fails as was agreed upon (that is) 
a ſet of ſails which anſwers every part of the deſcription. 


Where notice or a requeſt are by law neceſſary, there the 
races averment will not be ſufficient ; but it muſt be partieu- 

rly ſet forth, that the court may judge whether the notice or 
requeſt were ſufficient, But in this caſe I take it no requeſt 
was neceſſary, for on the making the fails the money immedi. 
ately becomes due. If I promiſe a . e. that in conſideration 
he will make me a ſuit of cloaths, 1 will pay him ſo much; 
there needs no requeſt, for as ſoon as he has done his part, 
taere is a duty veſted in him. And this differs from the caſes 
where the payment is to be to a third perſon, or where an 
award directs a requeſt. 


Afterwards, the court being full, Branthwayte mentioned Cro. 
Elz. 773. 91. Hutt. 107. And Yorke quoted Ye), 66, 121. 
3 Bull. 258. 2 Cre. 639. And the former caſes of 2 &. 184, © © 
523. were denied per Eyre J. and judgment given for the plaintiff, 


1 | Dominus 
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Dominus Rex verſus Inhabitantes de Ivinghoe in Com” Bucks, 


Where there is N a ſpecial order of ſeſſions the caſe appeared to be, That 
an hiring * 8 one Nicholas Young, being legally ſettled in the pariſh of 
eee Choleſbury, was at Michaelmas, 17 15, hired into the pariſh of 
u ſtranger, yet ſuinghoe, by Fohn Knight, to ſerve him as a ſhepherd till 
1 = Michaelmas following. That he entered upon the ſervice, and 
the firſt contract Continued with Knight till Lady-day, who then paid him half a 
it is a ſettle- year's wages, and left the farm to one Smith, who entered and 
Forteſc, Rep, took all the ſtock and ſervants, and in harveſt time took Young 
317. off from keeping ſheep, and ſet him to harveſt work, for which 
he paid him 5s. extraordinary, and at the year's end paid him 
the other half year's wages. That Knight when he left the 
farm never told Young he was no more his ſervant, nor were 
there any tranſactions between them two towards diſſolving the 
contract; neither did Young ever make any new contract with 
Smith for the laſt half year. And the juſtices adjudge the ſet- 
tlement in /vinghoe, where the hiring and ſervice were. | 


Denton moved to quaſh the order. Becauſe to make a ſettle- 

tlement there muſt be both a continuance of the contract, and 

| ſervice; both which were broke off at the half year's end, 
Id. Raym. Mich. ꝙ Annae, Paroeh' Rudfwick et Dunsfole, Salt. 538. There 
195 was a hiring and ſervice for a quarter of a year, then for half a 
year, and afterwards for another half year, all which were held 

to give no ſettlement. 


Yorke. By 8 9 . z. c. 30. it is required, that the party 
continue in the ſame ſervice for a year. There muſt be an iden- 
tity of the ſervice, it muſt appear to be the ſame maſter, which 

2 this is not, and here is an alteration of the wages. The court 
will not conſider what is moſt for the benefit of the ſervant, but 
which is the proper pariſh to be charged; it is all one to the 
ſervant, where he is ſettled, bf ow! jab 


Reeve contra. It being expreſsly ſtated, that there was no 
pew contract, the firſt muſt be taken to have continuance all 
the year, And if Smith had not paid Dung the laſt half 
year's wages, no doubt but as this caſe ſtands he r have 
come upon Knight for them. The 5s. ſhew he was Knight's 


ſervant all along, for otherwiſe Smith had no occaſion to 

give him that extraordinary pay. The ſtatute does not re- 
Forteſc. Rep.” quire an identity of the contract, for Hil. 10 V. z. Para 
316. — f a 


Merton et Steventon, a hiring and ſervice for half a' year, 
and then ahiring for a whole year, and a ſervice for half, tr 


on 


# 2 r 
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held to gain a ſettlement. ils 1 Geo. B. R. Rex v. 
Tnhabitantes de Brightwell in Com. Berks, there was @ hirin 
and ſervice from three weeks after Michaelmat 1912 to A= 
chaeimas 1713, then a hiring to the ſame maſter for a year, 


and a ſervice for eleven months ; and this was held a good 


ſettlement. | The ftatute 3.& 4 V. & M. c. 11. ſays, that a 
binding and inhabitation ſhall gain a. ſettlement, ſo that by 


B. K. Rex v. Inhabitantes de Eccles in Com' Nen, it was 


8 3 


the words a binding is required; and yet Trinity 13 W. 1 | 
h 


that if the maſter; to whom. the binding was, . aſſigns his ap- 
prentice over to another, a bare inhabitation forty days with 
the aſſignee gives a ſettlement. In this caſe there is a hiri 
and ſervice for a year in the pariſh of Jvinghoe, and that is 
ſufficient. , | 1 
Lee. By 13 & 14 Car. 2. c. 12. forty days inhabitation 
gave a ſettlement. But it being found, that diſeaſed and diſ- 
orderly perſons often came into pariſhes and ſtaid out the time, 
it was thought proper by the ſtatutes of 3 & 4 and 8 & 9 V. z. 
to require a hiring and ſervice for a year. And this was 
thought a'good remedy, becauſe it was ſuppoſed no body would 
incumber themſelves with a ſickly or diſorderly perſon for a 
whole year, who perhaps would have diſpenſed with them for 
forty days. And it is not preſumed, that a perſon having abi- 
lity of body enough to ſerve a year, will become chargeable ; 
and he is looked on as bringing ſo much ſubſtance into the 
pariſh, I agree the word ſame in the latter ſtatute is a word 


of relation, but it will be ſatisfied by referring it to the 0 
on, 


place. Thoſe ſtatutes have always had a liberal con 

as before 3 & 4 . and M. c. 11. that bearing offices in a 
pariſh amounts to notice. Show. 12. So the ſtatute ſays, 
any unmarried perſon having no child, and yet a perſon having 
a Child which was grown up, and no incumbrance to him, was 
held to be within the ſtatute. So Paſch. 10 Aunae, Regina v. 


Paroch' de Aldenham, and Mich. 1 Geo. St. Saviour g, Southwark, 


marrying within the year was held no hindrance of the ſettle. 
ment. Salk. 527, 529. \ 4 


Verte. That caſe is within the very words, for the ſtatute 
ſpeaks only of perſons unmarried at the time of the hiring, .. 


C. J. The ſtatute requires two things; a hiring, and a con- 
tinuance in the ſame ſervice for a year. There can be no 
doubt but that in this caſe there is a compleat and perfect hir- 
ing for a year; but the queſtion turns upon the ſervice, Half 
of it was actually a ſervice to Knight, and the reſt in fact was 
a ſervice to Smith; but there being no new contract with 
Smith, nor any diſſolution of the firſt contract with Knight 3 
t ſeems ae whether the whole ſhall not be taken » 


Ante 83. 


Salk. 479. 


And therefore I take this to be a ſervice for the whole 
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be a ſervice to Knight. As if I lend my ſervant to. a neigh» 
bour for a week, or any longer time; and he goes accord- 
mgly, and does ſuch work as my neighbour ſets him about: 


Yet all this while he is in my ſervice, and may reaſonably be 


faid to be doing my buſineſs. 


als 


Ik the firſt contract be ac diſcharged, it malt habn 4 m 


|  tinvance, and under it the fervant is intitled to demand his 
wages of the firſt maſfer. And the 5s. given him by Smith 


i no argument to the contrary, no more than if, in the cafe 
I put before, wr ra had given my ſervant a gratuity 
for his extraordinary trouble, What agreement there was 
between Knight and Smith, non conſtat, but here is no act done 
by the ſervant that ſhews his conſent to change his maſter. 


purſuant to the firſt contract, and conſequently the — 
is at Jvinghoe, where the fervice was. 
Howl The private reaſon that we went upon in The 

v. The Inhabitants of Haughton, where it was held that ſeve- 
ral hirings and ſervices for eleven months gained no ſettle- 
ment, was, becauſe if we ſhould-once get out of the ſtatute, 
there would be no end, and by the ſame reaſon that we abat- 
ed one day, we might abate two, et /ic in infinitum. I think 
in this caſe the ſettlement is in Jvinghoe. 

yre J. And ſo do I. This is a contract for a year between 
Knight and Young, and not to be diſſolved during the year 
without both their conſents. There is actually no conſent on 
one fide, and but an implied conſent on the other. It weighs 
nothing with me, that Smith paid the laſt half year's wages, 
for I look upon him only as a. perfon to whom the ſervant 
was lent, and there is no doubt but that Yowng might have 
demanded the wages of Knight. The paying the gs. is ſe 
far from being an argument that the contract was diſſolved, 
that it is to me a ſtrong evidence of its continuance z for 
when Smith goes to ſet him about harveſt work, no ſays he, 
F was hired to be a ſhepherd, and had ſmall wages accord- 


ingly ; and thereupon the other agrees to give him 51. at 


equivalent for the hardneſs of the work. 


Forteſcue J. The difficulty arifes upon the word ſame, which 
may extend to maſter, parith, and bufinefs. And taking it in 
thoſe ſenſes, this caſe comes within the words of the ſtatute; 
and there can be no doubt but that it conies within the rea- 
ſon of it, for he is no more likely to be chargeable now, 
than if he had actually ſerved Knight all the year, Upon the 
reaſons which have been given, I think, here is the ſame mal- 
ter, the ſame fort of ſervice, in the ſame pariſh, and a con- 
tinuance of the contract throughout the whole. The order 
was confirmed. 


Dominus 


2. 22 


ah as A ˙ 331388 AL . ]. ⏑ͤ ·—¹r 


. 


* 
is 
th 
iſe 
ity 
Fas 
ne 
er. 
ear 
* 


* 
; 0 0 
© " 

_ ** 4 - 
/ 2 7 5 4. 
4 : T 1 

P 4 D 

* 
* 
” os * . 1 * 
* # 
* $ * 


Dominus Rex verſus Motherſell. | 
11725 a motion for a not trial, the judge coxtified the 


ſpecial matter in writing, and the court zefuſed tp hear 
any aſfidavits of what paſſed at the trial, lacking upon the 


of a much higher nature than the oath of the party intereſted, 
and therefore ordered the counſel to take the fact as it was ſtat- 
ed by the certificate, and not argue about the fat, but the law 


upon the fact. And the queſtion being, whether a particular 


matter offered in evidence was well over-ruled by the judge, 
the court ſaid, that if he had rejected that which was good ei- 
dence, it would be ground for a new trial; but if the matter 
affered was not legal evidence, then the firſt verdict ought tp 
8 2 warranto Gp 9 1 ger tan in evidence 
a boo ich appeared to minutes 9! corporate 
ads ten years age, all written by the profecytor's clerk, who 
was no officer of the corporation. And this being oppoſed by 
the other ſide, as having never been kept amangſt, or eſteemed 
as one of the corporation books, in which the entries were 
always made by the town clerk, and there being ſome ſuſpicion 
that this boak was not genuine, the Judge, before he admitted 
it to be read, required an account where it been kept for theſe 
ten years, and whether any body had ſeen it before, which the 


What 


be given 


proſecutor not being able to give him any ſatisfaction in, he 


rejected it. Et per Curiam, Corporation books are general 
1 to be 9 in evidence, Ih they have been rn 


lickly kept as ſuch, and the entries made by the proper 


officer; net but that entries made by other perſons 

good, if the town clerk be ſick or refules to attend, but 
then that muſt be made appear: Whoever produces a bock, 
muſt eſtabliſh it, before he 

people, when they produce deeds, give an account where they 
have been kept, and how they came by them. Therefore we 
are of opinion, this evidence thus offered was well over-ruled, 
and conſequently there · muſt be no- new trial, 


Hunt's caſe. 


HE court granted a mandamus on 1 Geo. againſt mu- 

tiny and deſertion, directed to the juſtices of peace, for 
them to compel the treaſurer of the county to reimburſe a con- 
ſtable the extraordinary charges he had been at in providing car- 
riages on the expedition into Scotland, - ; 


Between 


delivers it in. We often, make 


* 


in wv 


— 
certibcate of the judge, who was an indifferent perſon, to he 


Mandamus, 


What is en . Being legally ſettled ip Boſton, came into Horncaſte as 4 
e A. certificate man; and the juſtices, thinking the certificate 


9 W. 3. not ſufſicient, made an order to remove him back to Beſton. 


c. 30. 


Fortec. Rep, And now, upon motion to quaſh the order, it appeared that 
3%. the certificate was ſigned by the churchwardens or overſeers, as 
8 9 W. z. c. 30. directs; and that it was atteſted by two 
as witneſſes, who were juſtices of the peace. The ſtatute re- 
quires it to be atteſted by two witneſſes, and allowed by two juſ- 
tices of the peace. And Chehyre inſiſted, that this was a better 
«certificate than ſuch a one as is mentioned in the ſtatute, for the 
atteſtation of the ſigning it is only to ſatisfy the juſtices, that 
it is the hand of the pariſh officers; and nothing can be ſo 
ſatisfactory to them, as what they ſee. And it is not re- 
gquiſite, that there be four diſtin perſons, two to atteſt, and 
two to allow; but the juſtices that allow the certificate may 
act in both capacities. To which the court agreed, when it ap- 
peared they took upon them to act both as witneſſes and juſ- 
ſtices; but here it only appeared they ſubſcribed as witneſſes, 
for there are no words of allowance. If this ſhould be held 
good, the juſtices may be drawn in to ſign as witneſſes, when 
perhaps they do not ſo much as know what the inſtrument is, 
and never imagined what they did would paſs for an allowance. 
The certificate was held void, and the order confirmed. 


© Froſt verſus Wolveſton. In C. B. 


Infant declarey N infant covenants to levy a fine by ſuch a time to ſuch 
the uſes of a uſes. Before the time he comes of age, then the fine 
S—_ 2 —Y levied, and by another deed, made at full age, he declares it 
then he may de- to be to other uſes. The court held the laft deed ſhould be 


clare other uſes. that which ſhould lead the uſes. 


| Loyd verſus Lee. | | 
At nifi prius in London, coram Pratt C. J. de B. R. 


Forbearance no Married woman gives a promiſſory note as a feme fole; 
eee and after her huſband's death, in conſideration of for- 
of aQtion before, bearance, promiſes to pay it. And now in an action agai 


her it was inſiſted, that though ſhe being under coverture at 
the time of giving the note, it was voidable for that reaſon; 
, yet by her ſubſequent promiſe, when ſhe was of ability to make 

; 2 ; | 2 


. Ot © 6A + © mg 


h 
e 
it 
de 


Eaſter Tem 4 Geo. 


ptomiſe, he had made herſelf liable, and the forbeatance 2 


a new conſideration. But the C. J. held the con e 
that the note was, not barely — but abſolutely 
forbearance, where originally there is no cauſe of action, is no 
conſideration to raiſe an aſſiumpſit. But he faid it might be 
otherwiſe where the contract was but voidable. And ſo the © 
plaintiff was called. Jide 1 Hen. rad, 159. Salt. 29. Tel. 
50, 184. 2 Saknd.” 261. Hob. 18, 216. Pop, 152, 177. 
Lat. 21, 141. 
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Anonymous. ; 
A nil Pein, in MidMeſehy Goran Pratt di J. 


HE Jun in ejotment being parcel or not had,” Aa Survey where 
ſurvey was offered in evidence on the plaintiff's, ſide, evidence. 
which was taken by one under whom the leſſor claimed, where- 

in the lands in queſtion were included., But this being; an act 

to which the defendants were not privy, and conſequently not 

bound, and it being dangerous, and tending to encourage peo- 

ple to take more than their on into Ne eat er Chief Juſ- 


tice rejected it. Thor ETSY 


Stafford verſus the City of London. In Canc'. 


— . — —— — 


Tf HE plajnci# being a co-leſſee with 4 brought his bill e to One leſſee alone 
have the rent apportioned on a partial eviction. And cannot come 
becauſe the other leflee was neither plaintiff nor defendant, (for ——_ Bir 
if he refuſed to be a plaintiff he might be made a defendant) the 8. C. 1 P. Will, 
bill was diſmiſſed with coſts, pov ping were Cit mere — Te 

bills have been diſmiſſed for want of oy as well ere 2 wg 8 = 
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301. 


was confirmed. T. 126. 


Trinity Term, 
4 Cy” 1 In B. R. 


Sir John Pratt, Kt, Per C bi _ 


Sir Littleton Powys, Kur. 
© Sir Robert Eyre, Rut. ae. | 
Sir John Forteſcue Aland; Kur. or 
Nicholas Lechmere, Eſpuire, 11 
Sir William Thompſon, Kur. Solicitor Ge- ; 
neral. a 

2 

n 
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Domiays Rex wo I nhabitantes 1 una in . 
com Ehor'. re 
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N order of two uſicn is Le ge is pen 1 mi 

peal, without aying, at the appeal of the party grieve. he 

And this was objected, in order to — the order of If 

ſeſſions, and compared to the caſe of a aha that a mani ber 
likely to become chargeable, which has been held ill, becau be 


the complaint muſt be by the churchwardens and overſeen, 
And the caſe of Rex v. Sir Thomas Putt. Inquiſition at ſeffions 
coram A. et al 'ſociis fuis, was held ill, for there muſt be two, 
and nothing is preſumed in a limited juriſdiction. And the 
court here inclined to quaſh the order for this fault, till they 
were informed the precedents were moſt of them ſo, and for, 
that reaſon, and that only, as the C. J. —_— the. onde 


Waring 
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f aring ver/. rry. 


H E landlord having arrears of rent due to him dies in- On 3 Annae, 
teſtate, The plaintiff in this action ſues out execution on mag genen o. 

a recovery againſt the defendant who was the tenant, and levies the ſheriff is not 

the money by ſale of the goods. Then adminiſtration of the bound to ſecure 

inteſtate's goods is committed to 4. who thereby became intitled 33 

to the arrears, and now moved for a rule to have one year's 25 

rent out of the levy money purſuant to the ſtatute of 8 Aunae, 

c. 17. And Robins urged, that though he was not adminiſtrator 

at the time of ſerving the execution, yet as ſoon as the admini- 

Kration is committed, it relates to the death of the inteſtate, fo 

that he may bring treſpaſs or trover for goods taken between As to what a&Qs 

the death of the inteſtate and the commiſſion of adminiſtration, pinifration | 
Lev. 35. 3 Mad. 276. Salk. 295. Sed tota curia prattur the deach of the 
owys 7 contra; for relatiqns which are but fictions in law inteſtate. Gilb. 

ſhall not diveſt any right veſted in a ftranger meſne between the 8 

inteſtate s death and the adminiſtration. The ſtatute it is true 133. pl. 29. 5. 

was made for the benefit of landlords, and to prevent the tenant's 

ſetting up a ſham execution to defeat him of the rent. He has 

ſtill the ſame remedy that he had before, and if he will have the 

additional remedy, he muſt make himſelf capable ef it, which the 

adminiſtrator here could not. He could not demand the rent; it 

not being certain he would be adminiſtrator, for the ordinary 

_— refuſe, and the ſheriff is not obliged to wait and ſee if any 

y comes and demands the rent. He cannot take notice 

what arrears there are; but if the landlord comes and acquaints 

him with it, then and not till then he is obliged to ſee the year's 

rent ſatisfied before removal of the goods. If it ſhould be 

otherwiſe, it would be in the power of him that is intitled to ad- 

miniſtration to defeat the plaintiff of his execution. For ſupp 

he never takes adminiſtration, muſt the execution ſtand ſtill? 4 

If the landlord himſelf had not demanded before removal, he had 

been too late. Here was no landlord at all, fo that there could 

de no demand, and it is now too late to aſk-it. | 


\ 


Between, the Pariſhes of Marſly and Grandborough, in Com' 


% 


DV an order of two juſtices John Chappell was removed A man cannot © 
from Murſley to Orendboracg. pon appeal to the quarter- 3 — 
ſefons they ſtate the caſe ſpecially for the opinion of the court. Caf. 133. Sir 


aring ſerves, that this c; | Sti as his Fun all 

1 this caſe is not ſo full either in ſeſſions caſes, or Strange, as Nis eten, or at 

W OV up to the preſent point in queſtion, which his does, and agrees car with the repreſentation 
the court given in Bur. Settl. Caf. 307. pl. 110. See Id. 310. n. 


Vor. I. H That 


. Tijaity Term 4 Geo. 


That John Chappell before his marriage 1 his wife 
* Was 2 in the pariſh of Grandborough. That Sir 2 N 
Fetberſtone, by indenture dated 24 September 1667, did demiſe and 

grant to Robert Eddin, his executors, &c. one cottage with the 
appurtenances of the yearly value of 30 s. in Murſſey for ninety- 
nine years at I s. rent. t 36 Auguſt 1689 Eddin aſſigned to 
Gedain in truſt for Mary his wife for life, and then to Millian 
Edin his ſon for the reſidue of the term. That Robert, Mary 
N and William died, and Suſanna the wife of William, as admi- 
niſtratrix, became intitled to the term, and May 11, 170, in 
conſideration of 15s. demiſed to Nicholas Eymes the ſame cot- 
tage (except one bay of building being the ſouth part thereof 
with a leaftowe for an habitation for herſelf) for twenty-four 
years at a pepper-corn rent. That ſhe lived in that part of the 
premiſſes ſo reſerved, and married the ſaid Jobn ll; and 
whether he is ſettled thereby in Murſiey, was the queſtion; and 
the ſeſſions adjudge it no ſettlement, and confirmed the order 

of the two juſtices for his removal to Grandborough. 


Denton now moved to quaſh both the orders, -Fobn Chapyel 4 
being legally ſettled in Aurſſey. For where a man has an eſtate | 
in any pariſh, he gains a ſettlement if he lives there. It hs de 
been often adjudged as to a freehold. Mich. 10 V 3; R fu 
et Harrow, Salk. 524. And m_ 11 Annae, Harrow et Ea fre 
- ware, it was reſolved in the caſe of a copyhold of a man's own 
for life, though but 25 s. yearly value. e 2 
Darnall Serjeant. He muſt be ſettled in that pariſh where the * 
eſtate of his wife lay and on which he inhabited. For he coming F 
by marriage to that eſtate, does not come to inhabit under the BF cha 
.circumſtances mentioned in the act, liable to become chargeably they 
and ſo not ſubje& to be removed. In that cafe of Ryſip an BY it 2. 
Harrow, Holt 2 J. ſaid, the terms nat removeable and ſettled, ut men 
one and the ſame thing; becauſe ſuch a perſon is not within toe Wil pur 


authority of the juſtices. He that comes to an eſtate by de- 
ſcent, purchaſe, or marriage, is not a perſon that takes a tene- 
ment within the intent of the act. 


Reeve contra. The wife has but the truſt of a ſmall part of! 
cottage, for the legal intereſt of the eſtate is in Goddin, TW 
is but an eſtate for years, and that has never. yet been adjudged 
ſufficient to give a ſettlement. . A freehold has, and ſo has! 

cCopyhold, for that is by cuſtom become a durable eſtate. And 

the ſame argument may be uſed, if this holds, where he tabs 
A leaſe for years not of 10/. value gt a rack rent. 


2 n * 
* N 6 
Li l 


* * 


Trinity Term 4 Geo. 99 


Tee. The wife takes the term as adminiſtratrix, ſo he is only 
zntitled in auter droit, and as it is under 101. per annum yearly 
value, he is likely to become chargeable, and ſo may be re- 
moved. e W 


Curia. This is not a caſe within the intent of the act, which 
was to prevent perſons running up and down from one pariſh 
to another, till they become vagabonds, But a man who comes 
to ſettle upon his own, is not to be conſidered in that view; and 
be it for life or years, the law is the ſame, This is not a taking 
a tenement under 10 J. per annum, for the 1 5. is not reſerved as 
arent, but only an acknowledgment uſually paid on long leaſes, 
The caſe of a copyhold is ſtronger than this, for that is but an 


eſtate at will. e way to make him chargeable, js to ſtrip . 
bim of his own, for he may not be able to let it, The orders 
were quaſhed, : ' . tx | = | 


Dominus Rex verſus Inhabitantes de Hales Owen, 


H E ſeſſions, reciting that Foſeph Higgen was bound out $emons cannot 
by indenture as the ſtatute requires, to John Parks, and diſcharge ap- 
being lame, and having the king's evil, and in the opinion of Prentice on ge- 


furgeons incurable : therefore the ſeffions diſcharge the maſter 1 Via. Ale 7. 
from his apprentice, and four juſtices ſign the order, p.26. 3. C. 3. P, 


Darnall Serjeant moved to confirm the order, becauſe the 
maſter cannot now have the end of the binding, which was the 
ſervice of his apprentice, 
Wiles contra. The ſtatute only empowers the juſtices to dif. 
— miſbehayiour, and not for ſickneſs, Beſides, allowin 
they had a power to diſcharge, yet here they have not execu 
it as the ſtatute requires; for it is not inrolled ; neither is it 
mentioned to be by a juſtice of the (1) quorum, There muſt be 8 
four juſtices, one of the quorum, = 88 
Both exceptions to the ſorm were held good. But the court 
quaſhed the order as to the ſubſtance, for the maſter takes him 
. and is to provide for him in ſickneſs and in 


4 Hincheliffe verſus Payne, 


PAYNE the father, being in contempt in Chancery for non- Efcape warrant 
payment of money, an order is made upon him, Payne the where grant-ble, 
reſiſts the ſervice, for "oP contempt he is committed to 
2 


: 


1 45 
100 Trinity Term 10 i 


5 che Fleet, and turns himſelf over to the King's . Bench, 80 . 

i 8 till he is taken up by an eſcape watrant, and committed 
crgate. No he Mord for a Superſedeas to that eſcape 

; as Bo the contempt not being ſuch an one as is within x Annae, 
: c. 6. which ſpeaks only of contempts jor not 2 100 an nde, 
5 - which Payne 155 ſon was not 5 to do. Et er curiam: 

he father would have been within act, but the ſon i is not. 

© This ſtatute is not to be extended by equity, becauſe it is againſt 

8 the liberry of the ſubject, and this-1 IS a 32 power iven o in 


5 = 


icular es ; this is not one of th em, 20s erefore 'not 


within the atute. a 1 the warrant 
an d | fe, fron to 89 8h T and dy ro cakes im into 
: "mas. 1250 e 8 caſe. 4 


Ares ks Hardreſs. 


——— D222 — — 


If ececutien be Fieri fagias was taken out within the year, and 2 null 5 | 


ee e returned; this is continued down for ſeveral 
deegtgrel. then 8 capiax ad ſatifaciendum iflued. And whether Nate 


down, and a new gular or ng was the queſtion. The court took time to Sata 

Pr and the laſt day of the term the C. J. ſaid, 

caſe 25 ould 1 it hard to take away all 25 Nes 5 1 
| — 475 ws 


1 Keb. 159- "= 8 1 4 — * . 

Wherefore | the A was held regular. 8 
Tirbes are 2 HE 43 Blix, e. ani 
„ the poor's rate. By a private ſtatute for erecting work: 


houſes in Calchefter the poor are provided for in another _— 
and the occupiers of lands and tenements are made 
And after a rate an appeal is given to the ſeſſions. The or 
ant was parſon arid rated for his tithes, and appeals; and be- 
cauſe the word tithes was not in the act of pazliament, wic 
the ſeſſions looked upon as an abſolute —— of the 43 Hu 
on Colcheſter, therefore they diſcharge him. Et per Curian: 
e ought not to be exempted but by expreſs words, being liabi 
before. Here he is an occupier of a tenement, for tithes ares 
tenement. 1 Vent. 173. Hy 9a 139. Lutw. 1563. 1 bf: b. 
Dy. 83. Lit 5 647- 32 H.8. <9. Ga. Ln. G@ 
Far. 301. 2 J. 625. Wherefore 7 order of ſeſſions * 


Com. Rep- 268. uaſhed. P a7 v. Bull, C. B. this queſtion determined in che 
me manner. 
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Ndictment againſt defendants, for that they being church- No parol evi. 
wardens and two ochers overſeers debito modo appunct unt, did m_— w_ 

refuſe to join with the overſeers in making a poor's rate. And — ; 

the C. J. held the proſecutor to ſhew an appointment of the Seff. Caf. «4x. 

overſeers under the hands and ſeals of two juſtices, as the ſtatute 

requires. And he rejected parol evidence, becauſe he ſaid it 

muſt be produced, that he might r whether it was a ſuf- 

ficient appointment. He quoted Willoughby v. Diuq, in C. B. 

where 4 will entered in the ſpiritual court books to he: delivered 

out to the executor, was refuſed: to be read, till apphcation and 

refuſal of the executor: was: proyed. And the fame in Sir Ed-— 

ward Seymour's caſe as to 4 deed; Defendant acquitted. 


I — — 


Baker oe, Lord Fairfax, * Ibidem. 


N an iſſue out of Chancery one of the witneſſes, after his Depoſitions ta- 
193 taken, became intereſted, and confefling it n 
now upon a voire dire he was rejected. Then it was deſired to vitneſs becomes 
read his depoſitions as if he was dead; and a caſe was urged, intereited. 
where in Chancery a witneſs was made executor and revived the 
ſuit, and was at the hearing. But the Chief Juſtice re- 
membered the caſe in Sull. 286. which was the reſolution of 
2 courts on à trial at bar; and ſo he refuſed to hear the depo- 
ns. | 


JO Rex 25 1 B . ö 
po the-trill of an information in the nature of à gs Court divided 


warranto for exerciſing the office of mayor of Shafteſbury, _ Fa 55 
the jury found a verdit för the defendant; afid upen a motion den in n. 
for a new trial great doubts' aroſe, whether after à verdiet for ture of a quo 
the defendant there could be any new trial, though the judge 2% in An. 
ſhould certify (as he did in this' caſe) that it was a verdict againſt dre: 168. 
evidence, ; 21 Vin. Abr. 


| Aker the point had been twice ſpoken to in B. R. it was ad- 
journed propter difficultattm'to'bE argued before all the Judges of 
England,” who being this term afſettibled at Serjeants-inn" the 


” pl. 17. 
Mod. 207. 


blowing arguments were 


| \ ' 


H 3 ; Denton 


Denton. New trials can only be granted by the ſuperior 
courts,, and not by any inferior ones. Trials at the affizes are 
ſubordinate trials, and under the inſpection of the ſuperior 
court out of which the record iſſues. In Stile 466. which was 


the firſt new trial that ever was granted, it was ſaid hene, 
traty 


4 Wil Bape 
| a 
n to find a ſpecial verdict, the court ordered a new 
R eee eee ee 


nuounced. 


that the court in theſe caſes has à judicial but not an 


diſcretion, I muſt agree that generally no new trial ſhall be 
ranted after a trial at bar, but yet in the ſcire ſuciat againſt 
Lud, Trin. 11 Annas, which was brought to the bar, and 


1 


„ 


It is e that this is a eriminal proceeding. But we 
ſay, that ſince ꝙ Amar, c. 20. it has a mixture of civil. The 
relator is liable to coſts, and the ſtatutes of jeofailes extend ta 
it, And why ſhould not this be conſidered in the ſame view as 
MAandamus s, upon which new trials are granted frequent! 
The original writ of quo warrants was merely civil. Old N. B. 
107. Sid. 54, 86. 2 Inſt. 282. Raſtal 540. Old Ent. 133. 
134. and upon that the franchiſe, which. was a civil right, 
might be ſeized. Formerly indeed upon an information in the 
nature of a quo warrrnto the party could only be puniſhed for the 
uſurpation, Il. 190. Cro. Fac. 260. 1 Bull. 54 C. En. 


from 527 to 564. but now judgment of o»/ter may be pro- 


Theſe rights are of a high nature, and it would be a great 


inconvenience to tie them up ſtricter than actions. Suppoſe 
the jury ſhould refuſe to find a ſpecial verdict, ar the Judge 
ſhould miſtake the law; will there not be a failure of juſtics, 
if a new trial cannot be had? Mich. 2 Gea. Rex v. Inhabitants 
de Walthamſtow, in an indictment for not repairing the high- 
way, and Regina v. Inhabitantes de com Wits, for ſuffering 


Lacack-bridge to be in decay, new trials were granted. 
Pengell ſerjeant, This is a diſcretio queſtion, whereil 


no defect of power is to be ſuppoſed, he defendant car 
not plead Not guilty. 2 If. 282. 2 Co. 24. b. 28. ö. Hard 


23: Cro, Jac. 43- but muſt diſclaim, or ſhew his right 
t is the prerogative of the crown to determine civil rights 


by way of information, Thus the King brings his information 


of intruſion. in the Exchequer, which is but a common ejet- 
ment, And ſo informations by way of devenerunt, which is 
in effect an action of trover; and in theſe caſes new trial 


are every day granted, Cv, Ent, 399, And in thoſe cal 


| there is @ fine. 


A Trinity Term 4 Geo. 


It will be no objection that the year is expired; for this pro- 
ſecution was. commenced within the year, and the judgment 
muſt be the ſame, becauſe it is to avoid all meſne acts. Co. 
Ent. 527, 530. Trin. 8 Ann. Regina v. Barber. That was 
an information of this nature againſt the defendant, who claimed 
to be burgeſs of Thetford, There was judgment by default, 
and then came a pardon, which was held only to kiſcharge the 
ane, but not the judgment of oer. The fine here will be 
o contenemento, according to magna charta, and the bill of 
rights. Since the ſtatute this has all the incidents of a civil 
roſecution, the commencement only excepted. Before the 
King only could have it, but now any private perſon may at 
peril of coſts. If no new. trial be granted, the crown will be 
in a worſe condition than the ſubje& : For here the verdict will 
be final, and no new information can be had. - 


\\ 


Earl Serjeant contra. The only queſtion is, whether this be 
a criminal or a civil proſecution. For on the one hand, if it 
be of a civil nature, I muſt agree a new trial may be granted: 
And on the other hand, it muſt be admitted, that if this be 
merely criminal, no new trial can be had. 


It is not denied, but that at common law this information 
was a criminal proceeding ; whether the ſtatute has altered 
the nature of it is the doubt. We think it remains as it did 
before. The conſequence of it is ſtill fine and impriſonment, 
with this addition, that judgment of oer may be given, which 
could not before; and becauſe the ſtatute has made it more 
penal than it was at common law, therefore ſay they it is now 
changed from a criminal to a civil nature. This is ſuch an 
inference, as I cannot ſee into the reaſon of. But ſay they, the 
ſtatutes of jeofails do not extend to criminal proceedings, but 
2 extend to this; ergo this is not a criminal proceeding. I 
ire to know whether it will be pretended, that they would 
5 have extended to this caſe without the expreſs proviſion of the 
herein ſtatute, Certainly they would not. And the Parliament was 
Calle aware of that, and therefore added that clauſe. The firſt new 
Hara. trial is Stiles 448. and there the witneſs died of an apoplexy. 
right, Lord Townſend v. Dr. Hughes in C. B. 2 Med. 150. In ſcandalum 
ighth nagnatum a new. trial was denied. Cannot the wing rcleaſe, 
pardon, or ſtop this proſecution? Surely he may. In capital 
caſes the defendant may plead autre. foits acquit ; ſo careful is 
our law, that the ſubject ſhall never be bore down by the 
9 of the crown, 1 Sid. 405. 2 Keb. 40g, 765. 1 Lev. g. 
| Keb. 124. are caſes where the defendant was convicted, 
and in favorem libertatis a new trial may be granted. Mich. 3 1 Show: 33% 
. AH. Rex v. Davis, in an information for a riot a ne, 


trial was denied. Mich. 7 V. 3: Smith v. Frampton, Salk. 644- 


Salk. 652, 


\ Caſe, to diſtinguiſh it from 
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in an action for negligently keeping his fire, wherein the de- 


fendant was acquitted, it was refuſed to be tried again. Indeed 
Paſ. 4. Fac. 2. Rex v. Simpſon et al, information for ſeditious 
words, after acquittal a new trial was granted, but whoever. 


. obſerves the time that caſe happened, and that it was denied 


for law by Holt in Davis's caſe before cited, will think it of 


little weight. Paſc 2 W. &-M. Dr. Salmon's caſe, the de- 


dant was convicted of perjury, and had a new trial; but the 
ps ſaid it would have been e 


nuſance, aſter acquittal the court denied a new trial, till the 
defendant came in and conſented. It was granted in Sir Jacob 
Banls's caſe, only becauſe he had carried it down by proviſo, 
which could not be againſt the cron. Mich. 3 Ann. Hartneſs 
v. Sir J. Barrington, after the defendant had been acquitted: of 
an aſſault, a new trial was denied. So Salk. 646. after acquit- 
tal for a libel. | 


In this.caſe the office. is determined, ſo there can only be a 
fine and impriſonment. And if one new trial may be had, the 
ſame reaſon will hold for a ſecond and, a third, and no body can 
ſay where it will ſtop. It may happen that the GY 
be convicted. on a ſecond trial, for want of that evidence whi 
acquitted him before. The caſe of Bewdley was only a ſcire 
facias, which is a proceeding purely civil. 6 Ee? 


Yorke, This queſtion is. of. far greater conſequence to the-ſub- | 


ject than the crown, It conſiſts of two parts: 
: es a new trial can be granted in any ef hols ale 
2. Whether hats be 1 circumſtances in this 
court to refuſe it. 


Firft, When new trials firſt came in, they introduced 2 
great alteration, The caſe of Fenwict v. Holt (which was an 
information, and not an indictment as ſome of the books ſay) 
is full in point; and the court ſaid they could not do it with. 
out altering the law, which ſhews there is not'a diſcretionary 
power, This is the rule in criminal cafes, which I ſhall ſhew' 
this to be. At common law uſurpations were a crime, a con- 
tempt to the King, and an oppreſſion of the ſubject. A qu 
warranto agit in rem, an information in nature of a quo ar- 
ranto in perſonam. The firſt charges a crime, and the other 


a uſer of the franchiſe. This is all of the crown ſide, which 


the civil rights of the crown are not, as quare impedits, which 
are of the plea fide, The replication concludes, petit quod cun- 
Vincatur; 


ſe if he had been acquit- 
ted. Paſ. 5 Ann. Regina v. Clarke, in an indiétment for a - 


general ones, and fo induce the 


. 1 


vincatur; and ſo is Co. os tit. quo warrant ; now convittion 
implies crime. This cannot be called an action, the proſecutor 
neither demands nor recovers any thing, et actio nil alud 7 


quam jus Wen in judicio quod fbi debetur. 


When proceedings i in eyre dropt, then — came 
in, which-are' of Oe A INE . 


The ſtatute 9 Am. cakes des eh en Ge 00 


ceeding: e 
the nature of it. The 4, & 5 & M. c 18. gives coſts 


perjury, where preſented as a miſdemeanor by information; 


_ one ſay it is now become a civil proſecution? Ia th LIL a. 2h 


'Strade v. Palmer it was held, that mandamus's would not dcn, 26g. nag, 
a within the deſcription of actions, ſo as error ene le in 837, 341 


the Exchequer Chamber. 


AS oo I er ore 


The j n Pitt. 
F. 368. The relator here is only appointed for the ſecurity 
of the coſts, In the caſe of Ilcheſter he died, and | 
the defendant / moved to ſtay the proceedings: No, ſays the 
court, this is the cauſe of the crown. L omit” hie aguümeng 
from the facts in this caſe. 


Denton replied, The clauſe: of :oofails- was thrown 
in majorem cautelam, ney of ee only w 


Pengelly, Sir T. 80 fig new trial after conviftion of per · | 
jury. 


W Prat: C. J. dechirid; vat e - 


this called in 9 aſſiſtanee of the other Judges, and that upon the 

the whole they equally divided ſo no rule for a new ttial 
= — The viſion, as I was informed, was thus: 

41 For a new trial, in B. R. Pratt and Eyre; in C. B. King and 


Tracey ; i Scat. Prite and Montagu: Againſt'a new trial, in 


B. R. Powys and Forteſeus z in C. B. Blencowe and Dermer ; in- 
'Ccacc, Bury and P py ; , 


Attornment, 


where neceſſary. 
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Intr. de Trin. 1 Geo. rot. 555. 
r EP LEVIN for taking the plaintiffs goods and chattels 
in the pariſh of St. Botolph Aldgate in his ſhop there. The 
fendant avows the taking by diſtreſs for a fee-farm rent, and 


ſays, that King James the Firſt by letters. patent dated 24 May, 
7th. of. his reign, dedit et conceſſit the premiſſes (inter alia) to 


en: 
3 


tte grantees therein named, habendum to them and their heirs 


. 


n ? 
* . 


+ 


for ever, tenendum of him and his ſucceſſors, as of his manor 
of Eaft Greenwich Y fealty only, in free and common ſocage. 


and not in capite or by knights ſervice, reddendum to the King 
and his ſucceſſors. the yearly rent of 22 J. in lieu of all rents, 
ervices and demands iſſuing out of the premiſſes. That King 
James being ſo ſeiſed of this rent in right of his crown, by let- 
ters patent, 19 January, gth of his reign, gave the ſaid rent 
and ſervices to Lawrence Whitaker and Henry Price, and 


© + * 


and the avowant has joined in demurrer, 


This cauſe was formerly ſpoke to at large, and the opinion 
of the court with the avowant. Only they reſerved one point 
to be farther ſpoke. to, whether the avowry is ill for want of 
alleging an attornment of the terretenant upon the fine levied 
of the rent in queſtion by James Bewly and his wife to William 
Buckeridge, under a deviſe from whom the avowant claims. 


9 © 


pends on two conſiderations: 


I. Whether William Buckeridge the conuſee, who is alleged 
to be ſeiſed by vertue of this fine, was in at common law, or 
by the ſtatute of uſes, For on the one hand it is plain, that 
if he was in at common law, though the rent paſled by 
fine, yet it did not enable him to diſtrain without attornment; 
and on the other hand it is as plain, that if he was in by the 
ſtatute of uſes, then no attornment was neceſſary. 


2. Suppoling 


Unie pro querente argued, that the avowry is. ill; which de- 
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2. Suppoſing he was in at common law, whether here is any 
which has cured this defect, and taken away the neceſſity af 


attornment as to the avowant. 


+ . 7 > 


other matter appearing upon this avowry ſubſequent to the fine, 


- As" to:ths firſt 10" iu bo bo Ge e exten. landed 


to the conuſee and his heirs, and it enures by way of grant of 
this rent, and after it is ſet out, there comes an averment that 
it was to ſuch uſe. Vc en d 9 9 


If the matter had reſted upon the words of the concord itfelf, 
there would have been no doubt but he would have taken at 


common law ; for it is a common law conyeyance of the rent 


to him, and he muſt have been taken to have both the legal 


eſtate, and the uſe, which is the profitable "intereſt, unleſs - 
ſomething further had appeare to control that intendment, and 


ive it a contrary conſtruction. So it was held in the caſe: of 

rd Angleſey v. Atham, Paſ. 8 N. 3. B. R. Salk. 676: There 

a fine was levied, and afterwards a common recovery ſuffered, 
wherein the conuſee of the fine was tenant'; and there bei 

no deed to lead the uſes, it was objected, that the uſe of the 


fine reſulted to the conuſor. But the court held, that it ſhould Latch. 


_—_— 
be intended to the uſe of the conuſee, and in pleading need not F n. 483. 


be averred ; and fo is Co. Ent. 114, 273. Plow. 477. But if 
it wy to the uſe of the feoffor or conuſor, then it muſt be 
perre . +, alete 6 UU os | * in 


| Shortridge v. Lamplugh, Mich, 1 Aen. Br theitqualtion s Moi. Ga 11. 


was upon pleading a conveyance by leaſe and releaſe, Sk 678. 


where no conſideration was Hh; nor expreſs uſe aver- 
red, whether it ſhould be taken to go by way of reſulting'uſe 
to the releſſor; but the court held, it ſhould not, unleſs it were 
a ſhewn, but that the eſtate and uſe veſted in the re- 

ce. Pr) . 70 % e LI Ar 


; tre Htroins t-« 

If this be the proper conſtruction upon the face of the fine, 
then the ſubſequent averment, that it was to the uſe of the 
conuſee and his heirs, will not alter the caſe, nor make him to 
de ſeiſed by force of the ſtatute of uſes. - For there is no room 
for the operation of that ſtatute, nor can it have any effect 
which the common law could not fully have without it. 


Before the ſtatute of uſes, intereſts in lands fell under the 
conſideration of the lega! Eſtate, which was the poſſeſſion; and 
e uſe, which was barely a truſt, an equitable right to receive 
profits. Theſe might ſubſiſt in different perſons, and he who 
ad the uſe had no remedy but in Chancery. But on a 5 * 


bis S 


Fat. 71. 


Trinity Term 4G. - 


7. C. and his heirs; he would have had both the palſſefion 
and the uſe; . inthe pallcion. 


felt but the uſe would have merged in the FR 


Thus it ſtood at common law when the 27 H. © 10. 
was made; and that only operated, where the poſſeſſion and 
uſe were divided, and drew the poſſeſſion to the uſe, and not 
the'uſe to the poſſefion. © But as to perſons who had both the 
poſſeflion and the uſe, as they needed not the help of of the ſta. 

| tute, ſo it left them where it found them. 


N. B. Where Thee reſult oß this i is, that no perſon can be faid to be i in 
the fine is to A. the ſtatute of uſes, but he who before would have only ha 


- = of 4 . the truſt; but in this caſe the conuſee would have had 
and B. in fas the legal eſtate and the uſe, and therefore he cannot be ſeiſed by 
. gatute the ſtatute of uſes. And this 1 is 1 A Fl 


of uſes, Hutt, authbrities. - 2 Roll. Abr. 780. 5 i 
112. And in O. Litt. 309) 5. it is" A that if 2 fle levied of a 


ſeignory abate to the uſe of a third perſon and his heirs, 
he and his heirs ſhall _ without attornment, becauſe he 
is in che ſtatute of uſes; which it appears, that it bei 

eee a third perſon, at makes hin * ed 5 


4205 Ms the une in at common 1 a that i 
would have wanted an attornment to enable him to diſtrain 
whether any other matter appears, to have cured 0 want 1 0 
it a5 to the avowant. 


Le has been inſiſted, that the conuſee deviſed it by bis 4 
. under: which the Wn ans nnd OE EO I 


OO" on a deviſe. 


This will be anfwered by ee the nature and reaſon 
Attornment, of attornment. An attornment is the agreement of the tenant 
_ to the lord's conveyance of the ſeignory to another hand. G. 
Lit. 30g. 4. The reaſon is, that by the common-law there 
ought to bo a privity, that the tenant may know, who to pa 
his rent to, and whoſe is a lawful or a tortious diſtreſs. = 
39. And this privity is originally created by the tenant's ac- 
cepting the tenancy. 


But then the lord could not by his on act alone ſubject the 
tenant to the diſtreſs of another ; and therefore if he granted 
away the ſeignory, the privity was deſtroyed, till the tenant had 
attorned 2 voluntaty agreement, or was forced to it by 2 
juris clamat, or a per quae E gainſt which he mu 
ve his proper defence. this privity was nereſfary to be 


continued on through 0 conveyance, Telu. 135. And 
; 8 


* 


| Trinity Term 4 Geo. 

And attornment was of ſuch neceſlity; that by a grant in 
p0i nothing paſſed without it, though by a fine indeed ſuch 
things as lay in prendre paſſed, but not fu as ſubſiſted in jure 
tantum, as a privity to diſtrain. C. Litt. 320. O = 


| This was the caſe of him who came 8 the act of the 
party only, but not where he came in by act of lav, as the 
heir by deſcent, tenants in dower, courteſy, ſtatute-merchant, 
or ellgit, deviſee, or lord by eſcheat. The ground for all this 
is, that they had no means to compel attornment, and 6 Go. 
68. 2. my lord Coke gives this rule, Quad remedio deftituitur, 
reipfa valet, fi culpa abſit. So that he who would diſtrain with- 
out attornment, muſt ſtand clear of all laches, which this c- 
nuſee does not, for he has ſlipt his time of bringing a guid 
juris clamat or à per . wſt be before the 
ingrofſment of the fine. Bro. Quid juris clamat, 355. F. N B. 
en the writ of covenant to levy a fine. Plowd. 431. b.. Pops 
63 · 


nat, for nemo pateft plus Juris ad alium transferre quam in ifs eft. 
The bargainee of 4 4 N could bt Abdi, 48 he 
would come in by the ſtatute of uſes. Cy. Litt. zog. b. 
5 Co. 113. a. The reaſon of which is, that though the ſta- 
tute ſupplies ſuch a defect in the bargainee's title, yet it med- 
des not with the bargainor's. And beſides, there is an inter- 
ruption of the privity, which ought to have been handed down 
through all the grants. Cro. Elix. 832, 354. Ow.'23- 


A deviſee cannot be in 2 better condition than a bargainee 
by deed inrolled. I agree an attornment is not neceſſary to a 
deviſe ; and the reaſqn given upon Litt. F. 586. is, that the 
tenant ſhall not have it-in his power to fruſtrate the will. 
But bere, requiring an attornment doth not give the tenant 
' that power, it only puts it in the power of the deviſor to de- 

feat his own deviſe by his own laches. W 


| n the caſe of a lord by efcheat and a de- 
viſee are coupled together, but ſurely they ſtand upon different 
reaſons, In the caſe of an eſcheat the privity continues, for 
the tenant comes in mediately ſubject to. the ſuperior lord, 
whoſe title is paramount to the tenant's, which a deviſee's is 
not, for he comes in under the title of the deviſor, and is not 
3 perſon to whom the tenant made himſelf ſubje& either me- 

y or immediately, © h 


oy 
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And a8 the conyſce ſhall not diftrain, ſo his deviſee_ ſhall 


109 
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It was objected, that this was but matter of form; und 
ould have ſhewn for cauſe of demurrer. But I anſwer 


that this is a neceſſary circumſtance to give a power to diſtrain, 


and is here the very merits of the cauſe; 


It was ſaid, a verdi& would have cured this defect, but I 
deny that, for by the fine the thing granted paſſes without 
attornment, and the jury niay find ronceſſit without it. Tho? 
in a grant by deed I agree a verdi& would have helped it; 
| becauſe there nothing paſſes till attornment. Raym. 487. 


Sguib contra. 1 the conuſee is in at common law, 
and that where the uſe paſſes to_ the ſame perſon, the ſtatute 
has no relation. Seignories were at firſt inſtituted on a mi- 
litary account; and therefore attornment was brought in, that 
on tenant might not be obliged to ſerve under a ſtranger jn 

e wars. MOTTO 9 * - 2 


Though the conuſee could not diſtrain without attornment, 
becauſe he could compel it by a quid juris clamat, per quae ſer- 
vitia, or quem redditum reddit, yet we are in the caſe of a de- 
viſee, who has no means to compel attornment, and that is the 
reaſon why a deviſee may diſtrain without it. Litt. F. 586. 
1 In/?. 322. One that claims under letters patent may, and 
ſo may any body to whom no laches can be imputed. 6 Cv. 68. 

Co. 113. 39 H. 6. 24. Bro. Attorn. 29. 5 H. 7. 19. 

ands deviſed from the heir veſt before agreement, ct in- 
tereſt reipublicae ſuprema hominum teſtamenta rata haberi. | 


But admitting attornment ought to have been ſet out; then 
I inſiſt, that it appears ſufficiently upon this record, and that 
an attornment is implicitly averred. For if attornment be 
5 then he could not be ſeiſed by force of the ſine, and 
it is ſaid guod virtute inde the conuſee Halen fuit of the rent; 
neither can that part of the avowry be true, which ſays, that 
the plaintiff became onerat' with the payment of the rent to 
the avowant, which he could not be, unleſs the avowant had 
2 title to diſtrain, and he could have no title without attorn- 
ment. by 


But even admitting that attornment was neceſſary, and 
that none appears upon this record; yet the want of it ſhould 
be ſhewn for cauſe of demurrer, for it is but a circumſtance 
and matter of form, fince the a& for the amendment of the 
law; and there appears ſufficient for the judges to give judg- 
ment according to the very right of the cauſe. 


Yorks 
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3 and to give the deviſee a, power to diſtrain, 
| where the deviſor had not, is to. ouſt the tenant of bis de- 
fence. Suppoſe the conuſee had deviſed it immediately and 
died, would not there have been a new lord put upon the 
tenant without his privity or conſent ? I agree, in an action of 
debt for this rent, the attornment would have been but a cir- 
cumſtance; for the rent paſſed by the ſine, but nat _ a power 
to diſtrain for it. And as to what is ſaid: about ſeiſitus and 
onerat, 1 admit it to be true, that he was ſeiſed of the rent by 
force of the fine only, but had no power to diſtrain. Adjour- 
natur; and in a few days | | 


Pratt C. J. delivered the reſolution of the court. This caſe 
is now reduced to a ſingle point, whether it was N 
the avowant to ſet out an attornment upon the fine to Mil. 
liam Buckeridge, under a deviſe from whom he claims. We 
are all of opinion, that for this fault the avowry is ill, It 
ſeemed to be given up at the bar, and therefore I ſhall but 
lightly touch upon it, that the conuſee was in at common law, 
The fine is a -common law conveyance, by which both the 
legal eſtate and the uſe would have paſſed to the conuſee, 
without any declaration of uſes, according to the caſe of lord 
Angleſea v. Altham ; and therefore the uſes need not have been 
averred, it is but expreſſio eorum quae tacite inſunt; whereas if it 
had been to the uſe of a third perſon, they muſt have been 
averred, in order to controul the general operation which the 
fine would otherwiſe have had. This conuſee did not want 
the help of the ſtatute, and therefore it meddles not with him, 
but leaves him in at common law. 2 Roll. Ar. 780. pl. 3. 
2 Aud. 15. Salk. 90. Co. Lit. 309. ö. 


"\ 


Since he is in at common law, it is not diſputed, but that, 
attornment was neceſſary to enable him to diſtrain ; but the. 
avowant ſays, he is in the caſe of a deviſee, and on a deviſe no 
attornment is neceſſary. This is true, that generally a de- 
viſee ſhall diſtrain without attornment, but then his deviſor 
muſt have been enabled. If he had not that power, he could 
not transfer it, according to the rule in Sir Meyle Finch's caſe, 
Nemo poteſi plus juris ad alium transferre quam in ipſo eft. This 
rule holds in all ſciences, in logick Nil dat quad in ſe non ha- 
bet; a bargainee has no more privileges than his inor, 
l the two, he is to be favoured before the iſee. 
5 1 13. 1 


The caſe of a deviſce and lord by eſcheat are unſtrlfolly cou- 
pled together in Cy. Eliz. 354. as was mentioned at the bar; 
and though in the latter end of that caſe there falls an 


F expreſſion 


ey Lemm 4 Ges. 


acai} e 4 mos for de avowant ; 
that can have no weight; it is tenderly ſaid, and is di 
r princi ' caſe. There is no ddubt but 
the | in without attornment, for he 
and che old privity revives. Mal- 


neceſſary, an attornment ſhould be fe 
out; ſo we are likewiſe of opinion, that none appears upon 
this record. The conuſee was ei us, and the tenant onera? 
W fine only; but that paſſed no power to diſtrain. 

this had been by deed, an argument 2 

wn from thoſe ers becauſe there nothing would 
pe before attornment. We think likewiſe, that thi 
| matter of ſubſtance, ind fo the wf u Hen gen 


2] Reeve 4 to diſcontinue, We the avowant is as an 
; Som Curiam : It is the plaintiff's ſuit, and how can 
continue another's ſuit. . pro 700 5 
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Fir John pratt, Kut. Lord Chief Toffee.” 
Sir Littleton Powys, Kut. 
Sir Robert Eyre, Kur. 


Sir John Forteſcue Aland, Kut. 


Nicholas Lechmere, Eſquire, Attorney General. 
Sir William Thompſon, Kut. Solicitor General. 
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Brooke verſus Ewers & Ux'. , 


7 moved for a mandamus to the Judge of the unden in 

court of Sandwich, to give judgment upon a verdict, though nature ature of « 
he had granted a new trial for exceſſive damages without g. ad ju- 

payment of coſts. And for the mandamus he quoted 1 Ven. _ 


187. T. Raym. 214. 2 Keb. 871. And he likewiſe inſiſted, 

that a Judge of an inferior e grant a new trial, 3 i ry. ho A 
was held by Holt C. J. Mich. 1 Ann. Hall v., Hill, are grant 
by Salt. 201, 650. And likewiſe by Parker C. J. Poe 12 

4m. Page v. Round. And to that opinion the court inclin- 

ed, and granted a mandamus unleſs cauſe, and upon that the - 

udge below, as well adviſed, guievit. 


between the Pariſhes of Beaſton in Nottin aul 
ates SgSeiſſon in Leiceſterſnire. eo con 
Order to remove RDER "Wl removal of Thomas Block and his family from 
Ou my Beafton to Sciſſon. And the juſtices adjudge, that he is 
mily; but ad- likely to become, 2 le, and that Scifſon was the place of 
. Unt. his In legal fettl, Upon the firlt r it was quaſhed 
be loft . as to the 9 quia too general : Salk. 482, $5. * But the 
— is queſtion now debated was, whether there was a ficient adju- 
pou enough.  djcation of à ſettlement in Sciſſan; for it is not Ju it is the 
Me place of his laſt legal 3 9 that it war ſo; which 
might be vg m 
2 Ah! u forks ie ſtreſs w 4 44 laid 150 tire Haken Fo- 
expreſſion in = order is and was, as if the guſtices defigned 
they ſhould have \ different conſtruction. And the court now 
inclined this pürt of the order to be bad, till e J. . a 
caſe between the pariſhes of . and Ka gui = © omg 
2 Geo. or Hil. 4 Gi. whete it Whs, aß 
chargeable, and that Languined was the place, o . 
bes | is exception taken and over-ruled. And pen 
thority. Yo order was confirmed as to - Block himſelf, but th 
Chief Juftice and Forteſcus J. Taidy if it been 7 integra, they 
- ſhould have doubted, 


$9456 4 x * 0 


Stratton verſus Burgis. 


N 2 undertakes to appear for the Yefendant an in- 

fant. Exger Curiam, He is obliged to do it in a pro- 
er manner, and having entered it per attörnatum; when 
. eben her ciel, n ends. 


4 * — 0 £0 & *3 ot 
bt teen Dh Port: 


f . e for a Haliclous froſeciition of Ar Mie 4 
le er 1. tent ve given for the defehdant on dernürtet, bectule it Þ 
tion, muſt ag t me wn RSG ch the indictment determine according 1 
2 85 7” We Cafes öf Parker & v. Lan gley, Tr in. 11 An. B. N. and N. 
how. * grave + v. Odell, Mich. 3 Ga. 70. 228." 420400 Bath 79 
e Med. 262. Hob. 267. Yelv. 117. 2 Salk. 456, 707 
2 5 Med. 223, = Saund. 228. Lev. 275- 10 3s 21% 


+= Vin. Ar. Gilh, Caſe. 214. R. Raym. 503. ] 
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Amendment. 
3 Vin. Abr. 
281. pl. 18. 
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Dominus Rex vey/us Guardianos eccleſiae de Thame in com 


Oxon'. 


ne direfted to che churchwardens of the pa- On 5 mendaps: | 
riſh of Thame, to reſtore Jahn Williams to the office of gcer who isin 
ſexton there, e * Wini t pleaſure only, 
k: 5 | ; 5 t is a 2 
They return, that the pariſh-of -Thime is an ancient pariſh, uus tel fü, 
and that for time immemorial there has been à church, with err 
churchwardens, and a ſexton, eligible by the churehwardens fach cite u fach. 
and pariſhioners, or the major part of them, - for that purpoſe mons is not 

at a day and place prefixed aſſembled; whieh perfon ſo elected »eceſfary. 

was to continue in at the pleaſure of the electors, and was al- ** 

ways amoveable by the — — part in form aforeſaid aſſembled, 

That 1 May 1703. John Wilkams was elected ſexton, and con- 

tinued in the office till 32ſt of Fuly 1717. upon which day the 

churchwardens and pariſhioners being duly aſſembled, ad con- 

tinuandum vel amouendum the ſaid John Wills he at ſuch aſ- 

1embly was by the churchwardens and major part of the pa- 

riſhioners removed from his ſaid office, et ea de cauſa they cant» 

dt ſore Wh 2ST HD Paget 7, ERS 


K „ as, 7 th, BR RP 


Denton argued, that the return was inſufficient, This is not 
| caſe within the mandamus act, ſo as we might traverſe the re- 
turn; and therefore it muſt be certain to every intent, It muſt 
anſwer all the ſuggeſtions 'of the writ, which this return does : 
not; We lay that we were debite ele praefet? et admiſſe into 


* this office: & anſwer to the ele and pra , but not to 1 4 
en the admiſſion: For though that may be implicitly taken to be | 


anſwered, yet returns by implication, and ſuch as are argumen- 
aye only, are not good. Raym. 365, 153, 431. 1 Sid. 286, 
2 Jones 17 The caſes of 2 Sid. 49, 79. 1 Yen. 77, 82. 
Nm. 188. 1 Sid. 461. 2 Keb. 641. will be objected to me; 
dat 1 give them this anſwer, That they were upon letters 
patent, where the appointment was only durante beneplacito z but 
Me are here in the caſe of a cuſtom, which is more unconfin- 
el; and 2 Cro. 540. a cuſtom to remove a man from his freebold 
Vs held void. It does not appear the party was heard, or that 
de pariſh is ſupplied with another officer. | 


Hiri contra, Wherever an officer appears to be in only at 
peaſure of the electors, it is ſufficient to ſhew a determina- 
bon of their will. 1 Lev. 291. 1 Ven. 77, 88, 2 Keb, 641. 

ad thoſe caſes being of a grant, the argument is ſtronger in 
us caſe; for many things are good by cuſtom, which are not 
' by grant, Where the power is to remove without cauſe, 

V Caule of removal need be 3 And far ttiis reaſon 

2 alſo 


— 


* 


alſo no ſummons or hearing of the party is requiſite, for he is 
not removed for any crime. And whether the office is filled 
up or not is nothing to this man, nor can better his title a 
whit. The admiffion is not the point of the writ; but if i 
were, yet the ele et praecfet? is a full anſwer. He could not 
be praecfettus, unleſs he was in poſſeſſion of the office: So that 
when we ſhew him in poſſeſſion, that neceſſarily implies 2 
previous admiſſion. » gy" "Es 


No mandamus lies for an officer at will. 2 Lev. 18. Sal. 
| 43᷑328, 432. There appeared to be a power of removal at plea- 
ſure, but becauſe: the removal was for faults in his office, and 
not in purſuance of that power, a peremptory mandamus went : 
But it was held, that it had been good, if they had relied only 

upon their power. EIS Sls 


Ihe court held the return good. Et per Pratt C. J. The 
admiſſion need not be anſwered, though it is fully done by prae- 
. fe: Nor does there need any ſummons, for the reaſon men- 


{ 

tioned. Et per Powys J. a charter cannot hindert a man from f 

ſetting up a trade without apprenticeſhip, but a cuſtom may. { 

Et per Forteſeue J. a ſexton is called oftiarius; We ought na | 

to grant a mandamus, without a certificate that the ſexton was d 

choſen for life. If he were removed for a crime, a fummons t 

is requiſite according to natural juſtice ; but the ' preſent cut 7 

is a removal for what the party cannot gainſay. | * 

al 

| 8 

0 Henderſon verſus Williamſon. de 

| in 
. Award muſt TD EBT upon a bond, conditioned to perform the award Y, 
| varia of J. S. fo as it be made in writing under his hand and hat 
of form as well ſeal by ſuch a day ready to be delivered to the parties. Tit the 


a+ in point of defendant after oyer pleads, nul agard fait. The plaintiff r- 
abc plies, that the arbitrator before the day made his award i def 
writing, which is ſet out, and a breach afſigned. 'And to fs the 

replication the defendant demurs generally. And Campns det. Ee. 


jeant objected, that it did not appear to be under the mar 
and ſeal of the arbitrator, as the fubmiſſion requires. 3 men 
110. 1 Roll. Ar. 145. Vaugb. 109, 112. Palm. 121. 2 U. niza 
277. And for this fault it was held ill: But the plants com 
had leave to diſcontinue. , Were 

| a right 

defer 

Anonymous, tis be 

| | Mayo 

8 ce, Erticrari to remove a conviction of forcible entry and d of m; 
tainer againſt A. and his wife: The conviction retur comn 

was againſt A. only: And for this variance the certiorar! Io ti 


quaſhed. ide Salk. 146, 151. Domind 


ä ae 


Dominus Rex verſus Roe fe fl. 
rs REE moved to quaſh the return of a reſcois, by which An glg 
it 


IF | | doo to do an act 
appeared, that the warrant was to two, and the arreſt only clating to the 


by one, without any words to ever the authority. Sed per puolick may be 


. curiam, Though that be an exception in the caſe of 4 r 


authority, yet it is none in this which relates to the publick it 
juſtice ; and this has always been ;the ſtanding diſtinction, and 
therefore the return is good. Vide 1 Inſt. 181. . 


* 
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King qui tam verſes Bolton. 


12 plaintiff declares in prohibition, ſetting forth that the yyere the fir 


city of London is an ancient city incorporated by the name oor why 
of mayor, commonalty and citizens of the city of Londen, and 1 beatrmerte 
that time out of mind there has been a common council con- upon it. | 
fiſting of the mayor, aldermen and certain citizens to the num- _ _ 
ber of 250, elected within their reſpective wards yearly. upon 12. 
Hr. Thomas's day at the wardmote : I hat there have been uſually 


twelve choſen for the Tower ward, and that the plaintiff on Sr. 


Thomas's day laft, being a citizen and freeman inhabiting in that 


ward, was at a wardmote holden before the alderman duly elected 
and admitted a common council man for the year enſuing : But 
the defendants, in order to oppreſs him, 6 February, 4 Geo. 
deliver a petition to the court of common council, complain- 
ing of an undue election, and ſuggeſting that they themſelves 
were Choſen ; whereas the plaintiff avers, the common council 
had no juriſdiction to examine the validity of ſuch election, but 
the ſame belongs to the court of the mayor and aldermen; and 
notwithſtanding the plaintiff offered to prove the ſame, yet the 
defendants proceed "againſt him, and concludes with averring 
the contempt. The defendants deny the contempt, et guicgnid, 
Ec. et pro conſultatione habenda they admit the conſtitution, and 
manner of election; but then they ſay, That the mayor, alder- 
men and common council, time out of mind have had the cog- 
nance and authority of hearing and determining the election of 
common council men: That on St. Thomas's day the defendants 
were duly choſen, but the plaintiff and one 7% pretending 2 
right, intruded themſelves into the faid office, whereupon the 
efendants exhibited their petition to the common council, prout 
els bene licuit, abſque hoc that the juriſdiction is in the court of the 
mayor and aldermen, The plaintiff, protetando that the court 
of mayor and aldermen have a juriſdiction, for plea fays, the 
common council have it not: And concludes to the country. : 
To this replication the n demur, and ſhew for Bulk, 
2 that 


that the replication is a departure, and that the plaintiff ought to 
have taken iſſue on the traverſe, and not anſwered the matter. of 
it barely by way of inducement. The plaintifjoins in demurrer. 


Diuarnall Serjeant pro defendent., The laintiff ſhgul haye ak 
17 e $99. 09% 1 5 With. fo Bp io 


- i LIE 


t. Gro, Car. 105. 2 Med. 183 He ſhall, maintain matter 
alleged by him, and denied by the other, ſide, and not go over 
to matters dehors and collateral, ariſing N out of the inducement 
to the other's plea. Yaugh. 60. 2 Med, 84, He thall n 
deſert his own title, and recover upon a defect in the defend: 
ants. It is not enough for him to deſtroy wy title, but he 
muſt go farther, and eſtabliſh his own : If he daes not he can 
never recover, for nialior eft conditiq poſfidentiss Hob. 101. He 
that prays a prohibition, muſt prove his ſuggeſtion, as on 
modus s and Citations out of the digceſe. He that pleads in 
abatement, muſt give the plaintiff a better writ: Therefore 
when they ſay we have applied to an improper. court, ought they 
not to ſhew us which is the proper one? and can that be de- 


0 - 


termined, unleſs it be put in iſſue ? 


Whitaker Serjeant contra, This is à prohibition 105 aal 
juriſdictionis, and not barely pro defettu triationts, Here p00 
plaintiff and defendant are actors, the one ſues for damages by 
—— drawn into into an improper court; and the other labours 
for a conſultation, and for Nat purpoſe muſt age the court 

or .no the 


4 


wherein he ſues to juriſdiction, Plow., 469, 4. N. 170, 171 
H. 4. 9, 10. For the only point is, Whether or no 
1 has ſued the plaintiff in a court that can and t 
to determine the matter. The traverſe is immaterial: We 
fay the court of common council has no juriſdiction, and 
is it any anſwer to ſay the court of aldermen have. none? 
We might ſafely have 9 but we choſe to waive that, 
in order to bring the right to, trial. And though generally 
traverſe upon a traverſe is not allowed, yet that rule does not 
hold in all caſes. 1 . 283, 4. Cre. El. 99, Ma 4 
Co. El. 407. 2 Cre. 372. Pop, 101. This is not like 
caſe of e impedit, which has been mentioned, for there 
Hap iff muſt make a title, in order to have à writ to th 
ON», - | 1 < exs ffi 


Darnall replied. Suppoſe. we had demurred to the declaration, 
and it had been held naught ; ſhould not we —— had a com 
ſultation, without making out a title? They that take 3 rag 
from one court, muſt ſhew aide in another: They % 
we have applied wrong, why! Becauſe, you ſhould have gate 
to the court of aldermen, ſo that that's the point, Whether the 
court of aldermen have the right © _ e. 

1 mY 
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C.J. I did not expect to have heard an argument in ſo plain acaſe 


as this. The plaintiff ſays he is ſued in the common council for 
a matter Where the cognizance is Ky in the court of alder- 
4085 nge = OT ground Fours ding aprotibition ; 
it is not becauſe the court of Adermen have a right, but becauſe 
the common council has none, and therefore the traverſe, which 
would avoid trying the right of the'common council; and Hri 

that of the court of aldermen in queſtion, is immaterial. © E 


ſuppoſe they had gone to iſſue upon that, and it had been found 


that the court of aldermen had no juriſdiction; yet that had 
not eſtabliſhed the right of the common council, ſo as to intitle 
the defendants to à conſultation. Whether they ſhall have one or 
not, depends upon the right which the common council has to 
determine this matter; and if they have none, I am ſure we 
ought not to remit this cauſe to them, though the court of al- 
detrgen ſhould fail of eſtabliſhing: thgir right. Though the 
plaintiff might have demurred, yet he was at liberty to go on 
to try the Tight, The caſes where a plaintiff muſt reco- 


- 
= 


ver upon his own ſtrength, do not at 2 { this; for if .- 
| ol 


the common council have . uſurped a juriſdiction, which they 
have not; the plaintiff might have had- a prohibition, without 
ſetting out where the right was. In the caſe of a madus it is 
otherwiſe indeed, becauſe there the court below has originally a 
juriſdiction, which the other comes to overthrow by matter ex 
poſt fafo. For ' theſe reaſons I am of opinion, the prohibition 
ought to ſtand. ' Fo all which Powys J. agreed, Et per Ryre J. 
The plaintiff in overthrowing the juriſdiction of the commori 
council has no need to ſet up another in oppoſition ta it. Where 
the firſt traverſe is immaterial, that is, where it will not put the 
proper point in iſſue, there may be a traverſe upon that traverſe. 


Arthas J. The defendant is properly the ator becauſe he 
muſt make title to the ruriffiion in which he ſyes ; and whe- 


ther that court has juriſdiction, is the only matter iſſuable; and 


not whether the plaintiff has alleged it properly elſewhere, The 
caſe of a guare impedit is intirely different from this cafe: there 

the plaintiff, as here the e muſt recover upon his own 
ftrength; one his writ to the biſhop, and the other 2 conſul- 

tation. But the defendant there, and ſo the plaintiff here, needs 

make no title. If the right of the court of aldermen had been 

in iſſue, conſider what would have followed, If their right had 

deen eſtabliſhed,” it is no conſequence that the common council 

have none, for there may be concurrent juriſdictions.” I it had 
been found they had no right, does it follow that it is in the 
common council? That could not have intitled the defendants 
to a conſultation, Judicium pro quer. 


N. J. This judgment was afterwards affirmed upon à writ 


of error in parliament. 
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Nuaere, Whe- 


ther there re- 
mains any obli- 


gation at this 
Gay for officers 
to make the de- 


clatation 


againtt 


the ſolemn 


league and co- 


venant. 


Somerſet”. 


Dominus Rex verſus Grant, Majorem de Taunton in Com 


| PON an affidavit, that the defendant. at the time of 
| taking the oath of office did not take the declaration re- 
quired by the corporation act of the 13 Car. 2. againſt the ſo- 
lemn league and covenant, a rule was made, that he ſhould 
ſhew cauſe why an information in the nature of a guo warranta 
ſhould not go againft him. And upon ſhewing cauſe; 


'Cheſtyre Serjeant before he came to the principal matter 


made two previous points. 1. That no private perſon could ap- 


ply for this information; and, 2. That in cafe he might, the 
afhidavit was not ſufficient, 148-0080 JH 


8 20. Firſt, It will not be contended, but that in this caſe the court, 


upon the ſtatute of ꝙ Annae, c. 20. has a diſcretionary power, 
either to grant or deny an information. The party is enabled to 
file it with leave of the court, that is upon application to it. He 
muſt pray to have it, and every prayer implies a power to deny. A 
guo warrants is the king's royal writ of right, which Mr. Attorney 
may exhibit whenever he pleaſes. Telv. 192. 1 Bult. 55. 
But no private perſon. has ſuch an unlimited power, not over 
informations in the nature of a quo warranto. The ſtatute is 
calculated for the determination of private rights, where any dif- 
pute happens upon elections of members, and it was made chiefly 
with this view, as may be collected from the preamble and 
other parts of the act, which require a relator to be named, 
who ſhall be liable to coſts, and extend all the ſtatutes of jeo- 
failes to theſe proceedings. He that prays the information, muſt 
lay ſome right to the office before the court, that it may appeat 
the proſecution is not ſet on foot merely to gratify the humour 
and captious diſpoſition of the proſecutor. My. Lord Chief Juſ- 
tice Holt has cenſured actions which have been brought out of 
. curioſity only to try the opinion of the court, ſaying he did 
not ſit there to determine coffee-houſe diſputes, 1 he election 
of the defendant was unanimous, no competitor at all; ſo that 
there is no one but himſelf who claims a right to this office. 


has been held criminal, to bring an action in another's name 


without his privity and conſent. Here the proſecution is in 
the king's name, and yet he is not privy, His attorney docs 
not appear to ayaw the proſecution, | 02 


*% 


| Secondly, The affidavit may be true, and yet the defendant 10 
have taken the declaration as the ſtatutes requires, for he 2 


Fs sern 


e 
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take it before two juſtices at a different time from his taking the 
oath of office. either does it ſet out any tender of this de- 
claration to the defendant, which is expreſly required by the 
purview F. 10. and though the proviſo ſeems to carry it far- 
ther, yet it will be abſurd to make the purview void by the pro- 


viſo. Mich, 8 W. 3. B. R. Rex v. Major de Oxan'. 5 Med. 
300. That was a mandamus to reſtore ob Slatford to the Salk. 428. 
office of town-clerk. They returned that he did not at | the 
time of taking the oaths of office take the oath of allegiance. 

It was inſiſted, that a tender was neceſſary; but this was not 

the point upon which the caſe turned, but becauſe - they only 

ſaid he did not take them at that time, without any negative 

words that he did not take it at any other time, which he well 

might. And for this reaſon a peremptory mandamus was grant- 

ed. This caſe enforces my objection to the affidavit, and be- 

fore I leave it I muft obſerve, that though all the then great 

lawyers were concerned in it, yet not one of them ever thought 

of this declaration, which is now trumped up to ſacrifice; the 

quiet of the whole kingdom to ſome private pique. and revenge. 


As to the principal point (and a great paint it is) L hope no 
information ſhall go, for three reaſons. 1. Becauſe. this decla- 
ration has been diſuſed for theſe 30 years paſt. 2. From pro- 
bable reaſons to induce an opinion, that this ſtatute, is expired: 
and, 3. From the conſideration of the many inconveniencies 
which a contrary determination will bring ions; with it, and 
the evil influence it will have to inflame the nation. 


First, Sir James Mackenzie and Sir David Dalrymple in their 1 Vol. of Trials 
treatiſes of the laws of Scotland tell us, that deſuetude, of alaw 29; era. 
for 40 years amounts to a repeal of it. And ſince no proſecu- Treatiſe of Laws 
tion has hitherto been ſet on foot upon this act of parliament, 119. 

it is, according to Litt. F. 108. an argument, that none lies; 

and as this law has been ſo long eſteemed to be of no force, I 

may properly apply, what my lord Cote has more than once 

mentioned, a communi obſervantia non eſt recedendum ; et periculo- 

ſum exiſtimo, quod honorum virorum non comprobatur exemple.. |. 


\ Secondly, There are many reaſons to conclude this ſtatute is 
expired, and all put together are ſufficient, nam quae non proſunt 

Jngula, junta juvant. fe is the reaſon and ſubject- matter which 
guides the conſtruction of acts of parliament, and from hence 
ſpting all thoſe ĩuſtances which might be ſhewn, where general 
terms have been reſtrained to particular, and icular extend- 
ed to general; where the words have reached all actions, and 
jet been confined to one ſpecies only; where ſtatutes mention- 
ing the King have enured to the benefit of the ſubject; and on 
ſhe contrary where acts of parliament penned wich latitude 
2 enough 


W. 2 M. c. 8. expreſs repeal, but if 1 . M. c. 8. be not one as to this 


 dles were all lighted at once, and would burn out as ſoon as 3 


I x diſſolved; the publick peace endangered, and the courſe of 
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fgular, and the fingular far the plural ; na y een where 
ſanie eee different conſtrutiom 
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As fuppo A man having an inkeritange in ORE are and "qe — 


fſrechdiſd in another, conveys both 60 J. S. and his heirs for eye 
Here far ever. mult. be aifferently... 7 Co. 23. Go 
Blix. 183. 5 ö 


The intention was but temporary, 28 appfars by Keme, 
Hol. 3. 138. Fhough neyer ſo many had taken the Per 
yet the extent of one life would wipe them I of. The can, 


ſingle taper. It was conhned to perfons then 15 ing, 
who may reaſunably be dre jo be al dead at this dy: am 
24 it was calculated chiefly for thoſe who had taken the ſolemn 
league and covenant, it will be of no uſe now. The ſtatute of 
uniformity 14 Gar. 2. c. 4. which expreſsly determines £9 
1682, induced a belief that it had the ſame continuance in all 
cafes. And to ſhew this: was not thought fp cankiderable a 
thing as ſome people wauld make it, it is obſervable that it s 
left out in the militia act. I cannot pretend there ever was any 


declaration, 1 queſtion whether it be ſo of the gaths. them- 
ſelves. If the clergy were to take it but for a time, and 
the militia not at all, what reaſon is there to een this 
obligation with a greater latitude to corporations! The dan- 
ger is the fame in each caſe, and ſo is the ſecurity to be 

Thirdy, There are many inconvenience which will foy 
from an opinion that this law is {till in force. I wee Hi 


* 


mention ſome of them, and ſhall only inſtance in thoſe whic 
are obvious to all the world. Many corporations, will be utter- 
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juſtice interrupted in all inferigr juriſdictions. In ſome reſpeds 
it may affect our legiſlature. How many will there have been, 
who have ſuffered under à fentence which the recorder of 
London had no authority to pronounce? The paxliament 45 
now: fitting, and thither the proper apglication will be, 3s to he 
a phyſicians, who ought to haye a band in cutting of 
ſo many members, that there be no fever or conſumption- 
It is not the firſt time this court has ſaid, that matters Which 
have come before them have been too big for them. In Equvord 
che third's time the ſheriffs took. an oath again} the Lalla, F 
but when that came to de the eſtabliſhed religion, it was drof- and 
ped, 3 Tnf1. 188. 2 Inft. 479, 436, 790. Gro. Car. 25, 145 
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Denton. Tue ſolemn league and covenant aroſe from g tr 
between the parliament and the Scars, as appears by Rute 
and Clarendon, and all the hiftories 'of thoſe” tines. This 
league was calculated for the extirgation of all epifoopal gavern- 
ment, by that means to overthrow the church; and ca it chen 
be imagined, that leſs care ſhould be requiſite to keep perfons 
of that pernicious principle from intermeddling in church affaire, 

7: ©2504 


than from ſpreading the contagion in corporations ? 


But admitting the declaration was not temporary 4 yet tha ' 
not expreſsly, it is implicitly repealed. The c requires 

oaths and declaration to be taken together, and therefors the 

11.5 AM. has not ſevered, but repealed them all. Some ar- a 
gument to evince this may be drawn from 2 V. & M. c. 8, 2 W. Ml. c. 8 
for rcverſing the judgment in the guo warrante againlt the: city 2 + 
of Landon, and from the 11 12 WH 3. c. 17. and eſpecially c. 13. 6. 23. 
from 1 Gea, c. 13. F. 23. in which the proviſo will be of 

force if ſuch a latent defect as this can be trumped up. Au- 

mentum ab inconvenienti, if it holds in any caſe, holds: in this. 

In the caſe of Bewdley the venirs was de uicineta, when it ought 

to have been de corpore com', but becauſe this had been the 

practice in all ſare facias's, that practice prevailed again the 

expreſs words: of the act of parliament. In Berzardt's. caſe the 

court ſuſpended their judgment, till they ſaw whether the par- 

lament wauld think i proper to continue him and the athers in 


| The objection ariſes from the words — euer hereafter: To 
which I anſwer, that inaſmuch as the was but temporary, 

thoſe words can only extend to a temporary obligation. On the 

ſtatute of 5 E/iz. the precedents uſed to be, that the party did 5 El & 4 
not uſe the trade at the fie of making the ſtatute ; but on ac- 

count of the length of time that is now diſuſe. 


Reeve. At the reſtoration three things were to be provided 
for ; corporations, the militia, and the church, The militia 
are out of this queſtion : the church uoad hoc ſeemed ta be moſt 
concerned; and no reaſon can be given why there ſhoyld be a 
7 1 5 — for e ee _ for' the church. 

e ſtatute of circumſpecle agatis extends to all bifſhogs, though 
the biſhop of 33 is mentioned. Ihe ſtatute 1 Gen. 
dcſigned to inſtanoe in all the qualifications, and the omitting 
this is an argument, the law-makers eſtermed it none, for the 
armative there implies a negative. VO TN 2 Ry 


Py . 


 Malltt. The ſolemn league and: covenant was an aſſociation, 
ind no law, Neceſſity has ſuperſeded the expreſs words of a 
ſlatute; as where the ſtatute of Harleberge prohibits the 2 
1 re | 
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diftreſſes out of the county, yet where the lord's manor is in 
another county, it has been held lawful. In the caſe of The 
ing v 


ing v. Jeffries about a year ſince, ſuch a rule as this was 
diſcharged, becaule the Attorney General had no hand in pray- 


— 
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90 Whitaker Serjeant contra. Every ſubje& has a right to in- 
form the court, whenever any other is guilty of a breach of the 


law. An information lies for not repairing a bridge, and yet 
there is no private injury. The ſtatute doth not require us to 


name a relator, till the information is actually granted. I agree 


* 


the court has a diſcretionary power, either to grant or deny 
what we now aſk for. | 7 3 725 | 


It is a new doctrine which is now advanced, that if an act of 
Parliament be diſregarded for a time, it ceaſes to be binding. 
But if it ſhould, yet there is not that argument in this caſe, 
Daily experience tells us, that the ſacrament is taken as that 


ſtatute requires; and it is coupled with the declaration, and 


muſt ſtand and fall with it. The queſtion is not whether there 


are any perſons now alive who took the ſolemn league and 


covenant, but whether or no there remains any obligation at 


this day on members of corporations to make the declaration 
againſt it. My lord Clarendon was of opinion that the obliga- 
tion was perpetual, as may be gathered from his own words, 


To the end that we and our poſterity. But not to reſt this matter 


upon the ſingle teſtimony of any hiſtorian, here is teſfimonium 


rei, the very words of the act of Parliament, which 'enadts, 
That this declaration ſhall be made for ever hereafter, and in default 


thereof the election to be void. | 
Whether the diſtemper be general or not, the court cannot 


take notice upon this motion: The only queſtion” is, whether 
the defendant has complied with the terms of this a& of Parlia- 
ment, which wie inſiſt is in full force. 15 


Mars. We need not pray this information through Mr. At. 
torney, for the ſtatute gives it to any perſon with leave of the 


court. And though Jeries's caſe ſeems to thwart us, yet the 
eonſtant practice is more than an anſwer to the authority of 
chat caſe.” As to the affidavit,” we think it ſufficient. Weſhew 
the defendant did not make the declaration when he took the 


oaths of office, which was the proper time; and this is 


to put him to ſhew, he took it at any other time and place. 
And fince he has not laid hold of this opportunity, it may be 


concluded he has not taken it at all. That a tender was not 
neceſſary, was reſolved in Slatford's caſe. k 
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people from that obligation which they were in a manner 
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It has been ſaid, that the reaſon of this proviſion was but. 


temporary. In anſwer to which pretence 1 ſhall look a little 


into it, in order to ſhew, that as the obligation is perpetual, 


ſo is the reaſon of it. In 1643, the Parliament forces having 
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had but ill ſucceſs, they made application to the Scots for their 


aſſiſtance. Commiſſioners were appointed on both ſides, and 
the reſult of their meeting was an aſſociation, which went un- 


der the name of the ſolemn league and coyenant. The King 


immediately publiſhed his proclamation againſt it, as appears 
in 3 Ruſh. 488. The drift of this aſſociation was, to ruin 
the religion of our country; and to expreſs the deteſtation of 


ſuch abominable practices, the declaration was framed ſoon 


after the reſtoration. And it had two views, one to * 46 
rc- 


ed into, and the other to fix a _ and indelible: brand; of 


infamy upon thoſe proceedings, in order to deter others from 
the like attempts. And now can any one ſay the reaſon is 


As to the militia, there was no occaſion for this proviſion: 
The crown had them in their power, but not ſo of the cor- 
porations. In 1 If. 8 1. 6. it is ſaid, an act of Parliament 
cannot be antiquated, or loſe its force, for want of being put 
in execution. And Hob. 111. Sir Fohn Piltington's caſe there 
cited, Forteſcue C. J. ſaid they would be well adviſed, before 
they would annul an a& of Parliament. It is an abſurdity to 
ſay, that becauſe the ſubject has lived ſome time in the breach 
of any law, that the obligation to obſerve that law ceaſes. 
In Henry the 8th's time all the clergy were brought under a 
praemunire, for ſuing bulls from the court of Rome; and bi- 


ſhop Burnet in his Hiſtory of the Reformation, ſpeaking of this 


matter, tells us, That though it had been practiſed for à long 
time, to fue fuch bulls,” yet the old laws prohibiting thereof 
were in no degree impeached by ſuch uſage. 

Torte. It is ſufficient that we lay a probable cauſe before the 
court, when we pray this information; We were not obliged 
to travel the country, to inquire of every juſtice of the peace, 


but temporary? On the contrary, does it not manifeſtly appear 
to extend itſelf to all future ages? Ki ; 


AR of Parlia- 


ment cannot be 


antiquated, 


whether the defendant had made any declaration before him. 


Nor does this cauſe come within the reaſon of returns, which 
were not traverſable at common law, and therefore ought to 


be certain to every intent. The ſtatute ꝙ An is general, and 


not confined to proſecutions by competitors only. I was of 


counſel in Fef51es's caſe, and the reaſon why that informa- 
tion was refuſed was, becauſe he proved he took the oaths 


about a fortnight after the proper time, and not becauſe the 


proſecutor came without Mr. Attorney to back him, In 2% 
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tale of Drmy v. Norris, the queſtion was not about the ten. 
der, but whether that matter was aflignable for error. Hal 
in his Zjftory. of Law 4, 5, 6. where he treats of did laws 
- whereof no written monument is left, does not conclude them 
of no force; but only ſays they are grafted into the common 
law. In the caſe of Thor:by v. Fleetwood, Serjcant Cheſbyre, 
we argued in C. B. againſt the ſtatute of 1 . 4 
| was pleaſed to uſe this metaphor, that it was a ſtill-born 
\Katute, becauſe ſays he it has not cried out till now: But that 
vas not thought a reaſon to ſet it aſide. e 


There is no more abſurdity for people to take the declaration 
now than there was formerly, as to all perſons who had not 
taken the covenant. But granting there may be ſome ſeeming 
abſurdity, is it therefore to be diſregarded ? It may be a reaſon 

- - 40 have it repealed, but till then it binds. Suppoſe a ſtatute 
requires, that whoever enjoys an office ſhall declare that two 
N make four: I know of no power which could reject 
this as frivolous. The clauſe in the act of uniformity ſhews, 
that it would not have expired in 1682, without that proviſion, 
and there was no reaſon to continue it longer as to the 
clergy, for they take the oath of canonical obedience; It was 
ſaid cauſes have been thought too big for this court: I grant 
it, and take this to be one of them; it is too big for this 


court to repeal and ſet aſide acts of parliament. 


ave. 2 Inft. 28. uſage prevailed againſt a branch bf 
Agua Cc . 


The C. J. Powys and PForteſcue Juſtices, held the affidavit 
ſufficient, and that any private perſon might apply for the in- 
formation. But Eyre J. was contra as to both. And as to 
the principal point, it was referred to the conifideration of all 
| 5 the judges. Put before they gave any opinion the act was 

5 Geo. 4. 6. palled for the eſtabliſhing of corporations. 5 Geo. 1. c. b. 


. 


: Dominus Rex verſus Smith, 
Rule on juſtice , Rule was moved for upon a juſtice of peace to produce 
é. E m Examination at u trial; and the court doubting, it 


Was zJfourned, And afterwards the C. J. delivered their 
opinion. Where chings are evidence of themſelves, as cor- 
ration books, we make no rule to produce, them, but only 
hat the party may have copies, which copies are evidence: 
But this examination is not evidence of itſelf, without prov- 
ing the hand of the party; and ſo it is of warrants and aff 
davits, and therefore a copy of them is no evidence; and we 
muüſt have the original, for nothing elſe concludes the Nate 


« 
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Make the rife, tit the fettes rode feriat. (not gau proviecat ) 
te examination ot th with li ive" tho re = copy in 
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ERROR C. B. Infancy affigned. Doubt del court, and Prafiice, 

feigned ifſne, + Found with the plaintiff in error, and 
judgment reverſed upon return of the 725 upon motion with= ._ 
out argument in the paper. But within a day or two after © 
detween 720 No | 7 


N error, want of an original and warrants of attorney What judgment 
were aſſigned. The defendant pleads a releaſe of errors, arab] wy" 
and upon hot 91 — replied, the plaintiff was nonſuit. „ e 
Thereupon I moved to affirm the judgment, but the court bid found. 5 
us put it in the paper; and when it came on, they object 
ed againſt affirrütig the judgment, becauſe the pleading the 
releaſe was a confefion of the errors, and ſo it would be to 
affirm an erroneous judgment. And beſides, the tables were 
now turned; the queſtion not being whether error or not, 
but whether 'barfed or not by the releaſe. I quoted n' 
Entries 239. where tlie entry is quod judicium. But 
notwittiſtandinꝑg this, the court gave the judgment quod querevis 

nil capiat per hrede de errore, which I had before told my ellent 

was the proper way. show. 5% 


* 


| Dominus Rex verſus Beck. i 3 
T JELD that there muſt be a formal conviftion upon the Twitch 20 
II te of hawkers and pedlars, though it mentions no- N 5 w 
thing of it; and that a certiorari lies to bring it up hither, e 29. 


Ramſden verſus Ambroſe. 
At Guildhall, November 21, 1718. coram Pratt G . - 
HE huſband and wife lived ſeparate. She boarded ig Where Nga 
T the plaintiff's houſe, who declares againſt; the huſband — 


for meat and drink for him found and provided. On the evi- declare for her 


chargeable upon his implied contract for, what neceſſaries are d provided. 
adminiſtered to the wife; and ther:fore if goods are delivered 
to 


Carrier not an- 


ſwerable for 


goods loſt by 
tempeſt, 
2 Ld. Raym. 


918, 


- order, it would not have ſunk with the ſtroke it received, and 


That which 


makes a man a, 


treſpaſſer may 
not amonnt to 


a converſion. 
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to her, the vendor may declare generally for goods ſold and 
delivered: Vet in this caſe the plaintiff fails in his deſcription 


of the ſubject- matter of the contract. So that where he now 
declares generally, a recovery in this action could not be 
pleaded to a ſpecial action for meat and drink found and pro- 
vided for the wifſe. | ae 


-- Amies.verſus Stevens. Ibidem eodem die. 


HE plaintiff puts goods on board the defendant's hoy, 
who was a common carrier. Coming through bridge, 
by a ſudden guſt of wind the hoy ſunk, and the goods were 
ſpoiled. The plaintiff inſiſted, that the defendant ſhould be 
liable, it being his careleſſneſs in going through at ſuch a time; 
and offered ſome evidence, that if the hoy had been in good 


os 
Lad 


from thence inferred the defendant anſwerable for all accidents, 
which would not have happened to the goods in caſe they had 
been put into a better hoy. But the C. J. held the defendant 
not anſwerable, the damage being occaſioned. by the act of 
God. For though the defendant ought not to have ventured 
to ſhoot the bridge, if the general bent of the weather had 
been tempeſtuous; yet this being only a ſudden guſt of wind, 
had entirely differed the caſe: And no carrier is obliged to 


have a new carriage for every journey: It is ſufficient if he 


provides one which, without any extraordinary accident (ſuch 
as this was) will probably perform the journey. 


Buſhe! verſus Miller. Ibidem codem die. 


PON the Cuftom-houſe Key there is a hut, where par- 
U ticular porters put in ſmall parcels of goods, if the ſhip 
is not ready to receive them when they are brought upon the 
Key. The porters, who have a right in this hut, have each 
particular boxes or cupboards, and as ſuch the defendant had 
one. The plaintiff being one of the porters, puts in goods 
belonging to A. and lays them ſo that the defendant could not 
get to his cheſt without removing them. He accordingly does 
remove them about a yard from the place where they lay, to- 
wards the door, and without returning them into their place 

ow and the goods are loſt. The plaintiff ſatisfies 4- 
of the value of the goods, and brings trover againſt the defend- 
ant. And upon the trial two points were ruled by the C. J. 


1. That the plaintiff having made ſatisfaction to 4. for the 
goods, had thereby acquired a ſufficient property in them t9 
£ 2. That 
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2. That here was no converſion in the defendant. The plain- 
tiff by laying his goods where they obſtructed the defendant 
from going to his cheſt, was in that reſpect a wrong doer. The 
defendant had a right to remove the goods, ſo that thus far he 
was in no fault. Then as to the not returning the goods to 
the place where he found them; if this were an action of treſ- 
paſs, perhaps it might be a doubt; but he was clear it could 
not amount to a conv | | 


Fotheringham une Greenwood. 
At Guildhall, 27 November 1718, coram Pratt, C. F. 


4 Having 88 the plaintiff's in his hands, loſes it at He that appre- 
play. The plaintiff brings an action after the three months gutes himlelf | 
upon the ſtatute of gaming q An. c. 14. and produces A. a8 2 ric, jure he 
witneſs. Upon a voire dire he confeſſed, that if the plaintiff re- is not, is no 
covered he was not to be anſwerable ; but if he failed, then the Bak. 23. 
money was to be deducted out of his fortune in the plaintiff's Sel. Car, £512. 
hands. Et per C. J. Though the recovery againſt the defend- 49- 

ant will not ſink the demand for the money embezilled by A. . rap 
yet his apprehenſion, that the plaintiff will not trouble him for ; 

it, is a biaſs upon him; for if a witneſs thinks himſelf intereſted 

in the queſtion, though in ſtrictneſs of law he is not, yet he 

ought not to be ſworn. And Darnall Serjeant mentioned the 

caſe of Mr. Chapman of Bucks, who owned himſelf to be under 

an honorary though not under a binding engagement, to pay the 

coſts ; and Parker C. J. on ſolemn debate rejected him, and fo 

it was done in this caſe, 


Marks verſus Marks. In Canc. At. .. Cafe 


106. A Tie 
8 5 419. 8. C. 
JJ !LLIAM Marks having a wife and five ſons, Theodore, 
'" William, Bzckiel, Daniel, and Nathaniel, and being ſeiſed e, 5.907 19 
in fee of Lands in Northamptonſhire, and of the premiſſes in ts B. in fee, 
queſtion, 10 April 1680 conveyed the Northamptonſhire eſtate to e. pre 
ees, in truſt toſell the ſame, and diſpoſe of the money ac- ED is 

cording to the directions of his will, provided if Theodore, his 4's death pays 
heirs or aſſigns, ſhould within one month after his deceaſe pay 8 > "49 
5001. as he ſhould direct by his will, then the truſt ſhould de- land 3 
termine, and the lands remain to Theodore in fee. Afterwards dies living A. 


be makes his will, and, reciting the truſt, diſpoſes of the good. t The 


2-5 


w William and Ezekiel his ſons, and then deviſes the lands in — wr 4 
may tender. 


tall the law were otherwiſe, equity could not relieve by conſtruing the remainder to B. only as a 
** for the payment of money. | At 
ol. I, K queſtion 


5 
130 


2 Cro, 392. 


queen Eliaabeth's time executory deviſes came in. Fulmer ſon's 
life. Afterwards the houſe of lords in the caſe of Zloyjd v. Om; 


| Caf. 89. 
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queſtion to Anne his wife for life, remainder to Daniel and his 
heirs ; “provided that if my ſon Nathaniel do and ſtrall within 
three months after the deceaſe of my wife pay or cauſe to be 
% paid to Daniel, his executors or adminiſtrators, the ſum of 
« good. then I give the land to Nathaniel and his heirs for 
« ever.” The deviſor dies, the wife enters, and joins with. 
Daniel in incumbrances. Nathaniel dies leaving the plaintiff 
his ſon and heir. The wife dies. And becauſe of the incum- 
brances the plaintiff, inſtead of tendring to Daniel, brings his 
bill in this court, to know where to pay the- money. 


Sir Thomas Powys pri qurr. The queſtion is, Whether the 
heir of Nathaniel can make the tender? I hold he may. In 


caſe is the firſt, and they were. allowed to extend as far as ohe 


Parliament Caſes 137, allowed a reaſonable time-after the life, 
viz. a year: We are within that time, for we come in three 
months. The objection is, That the tender is perſonal in Me. 
thaniel, it not being ſaid, that he or his heir ſhall tender. To 
this I anſwer, That there is no laches in Nathaniel ; it was not 
to be done in his life, but after the mother's death; and the heit 
having an intereſt, is within the reaſon of Litt. , 334. For- 
merly it was thought, a fee could not be limited upon a fee 
but it is otherwiſe ſince Pell and Brown's caſe where the firſt 
fee is conditional. Though the eſtate itſe}f never veſted in the 
anceſtor, yet an intereſt did; and therefore on performance of 
the condition the heir is in by deſcent, according to the third 
point in Shelley's caſe, and the caſe of Mood there cited, and Chap- 
man's caſe, Plaid. 284. Thus far in a court of law: But ina 
court of equity, this ſhall be taken as an immediate deviſe to 
Nathaniel, ſubject to the payment of 500 l. to Daniel, who has 
the former limitation only as a ſecurity, according to 1 Chon. 


Cheſtyre Serjeant of the ſame fide quoted Litt. &. 234. illuſtrat- 

ed by F. 337. 1 Roll. Wr. 420. | Winch. 103, 105, 113, dir 
(.. J. Jones 390. And a caſe in C. B. debated Mich. 2 W. 5 lng 
M. and entered Trin. 4 Jac. 2. ret. 751 or 50%. R. H. ſciei . b con 
in fee made a feoffment to the uſe of himſelf for life, remainder cult fe 
to his wife for life, remainder to Mary in tail, remainder to Sarah 
in tail, remainder to his own right heirs; provided, that if 
Mary does not pay Sarah ſo much within ſuch a time after bis 
wife's death, then Sarah ſhall have it in tail, remainder 90 
Mary in tail. R. H. died, Mary died, and then the mother 
died; and it was adjudged, chat Mary's heir might pay the 
money, for the heir had an intereſt veſted, though the anceſtof 
died living the tenant for life, " 
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Sir Robert Raymond, ad idem. The objection is, that 'heirs is 
2 word of limitation, whereas the plaintiff if he takes now 
muſt take as à purchaſer. Anſwer, he takes by deſcent. A poſ- 
ſibility or remainder on contingency may deſcend. Bro. Fee 
ment to ufes 59. 3 Co. 20. Poll. 55. Gs. Litt. 219. 5. Daniel 
has no prejudice, whether the 500 /. be paid by Nathamel or his 
heir. The poſſibility is coupled with an intereſt. Nelv.:85. 7. 
So Sir Francis Englefield's caſe; and we are in the caſe of a will, 
where the intent is to be purſued: 1 Saund. 1 50. 


Hooper Serjeant contra. This is not an executory deviſe, 
which can take effect before any act done: The anceſtor was 
to do an act, he dies without doing it; and as he could not take 
till he did the act, ſo the heir cannot now that it is impoſſible to 
be done in the manner the deviſor directs. . 

Mead. There is # great difference, where the heir comes to 

perform a condition that is to put him into his anceſtor's eſtate, 
and where he is to gain a new eſtate. It is admitted the-plain- 
tiff cannot take as a purchaſer, and if ſo, then to make him 
take by deſcent, you muſt give ſomething to the anceſtor. Here 
he has nothing; he has no right to the land, but a bare ſcintilla 
Iris, a right to do fomething, which will give him a title after 
it is done. And he had an election whether he would do it 
or not. It is confiderable, that Nathaniel only is named to 
tender; but to Daniel are added exectitors and adminiſtrators. If 
Nathaniel had ſurvived: his wife, and lapſed the time; no body 
can ſay, the leaſt right would have deſcended to the heir. This 
5 2 condition precedent, which ought to have been performed, 
and againſt this Chancery cannot relieve, as they can in the 
cle of a condition ſubſequent; as was ſettled in the caſe of 
Bertle v. Falkland, Salk. 231. Select Caſes 129. 


Adjournatur, And afterwards the Lord Chancellor and the 
Maſter of the Rolls delivered their opinions ſeriatim. 


dir Joſeph Felyll, Maſter of the Rolls. The equity which 
this matter into the court is, that the defendant Daniel had 
po conveyed and incumbered this eſtate, that it became diffi- 
tult for the plaintiff to know to whom to pay the money. Now 
e this can be ſettled, the court muſt firſt determine a 
Veſtion in law, whether the heir of Nathaniel upon tender or 
ment of the money may enter. And I am of opinion, that 
tis is not perſonal to Nathaniel, but goes to his heir. If 
* was 4 condition at common law, there is no doubt but the 
er might perform it and enter, Litt. F. 334. and in the caſe 
a condition for payment of money at a certain time by the 
dance, who before the day enfeoffs another, the ſecond feoffee 
uf pay the money, Litt, §. 336- 
2 But 


But I admit the preſent caſe is not a conditidn, but an exe. 
cutory deviſe. But wherein does the difference conſiſt ? Al 
that it can amount to is only this. In the caſe of a condition 
the heir has a right antecedent to the condition to enter, for 
he does not gain a new eſtate, but inveſts himſelf in the old one; 


the anceſtor never had. In anſwer to this it is to be conſidered, 


| there cited, are very ſtrong. And though it is there ſal 
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whereas in our caſe he is to gain a perfectly new eſtate, which 


that there is a condition to create an eſtate, which the law 
will conſtrue liberally.. 1 Inf. 2 2 5. it is ſaid a condition that 
is to create an eſtate, is to be performed as near the intent and 
meaning as can be, if the words and letter cannot be ſtridly 


purſued. From whence I obſerve, that there may be a per- 
formance which is not within the letter. But beſides, this is 
the caſe of a will, in conſtruction of which the law allows : 


great latitude to come at the meaning of the deviſor. Now in 
our caſe his meaning ſeems to be this, upon a view of the whole 
will. He is diſtributing his eſtate amongſt his children; to 
ſome, money, to others, land. In the proviſo for Theoder!'s 
payment of 500 J. recited in the will, it is worded, / Theodore, 
his heirs or aſſigns ſhall pay Now no one can imagine, that by 
the difference of words in that proviſo, and this in ion, 
the teſtator's intention was different. In both caſes he ſeems to 
be aiming at a method of charging thoſe ſeveral lands wit 


500 J. a- piece. 


Let us now conſider whether by this will Nathaniel himſel 
had any thing in the lands in queſtion. I conceive he had a 
future intereſt or poſſibility, which might deſcend to the heit, 
though that right never veſted .in the anceſtor. That fuch 2 
future intereſt in a term will go to the executor or admin- 
ſtrator is known law. Walden's: caſe in Phowd. 519. is fullto 
that point. It may alſo be releaſed, as in Lampet's caſe, 10 
Co. 48. . Now why ſuch a future poſſibility ſhould in a term 
go to the executor or adminiſtrator, and in a freehold not go te 
the heir, who is as much the repreſentative of the a 
the other is of the teſtator, I cannot imagine. At common 
law ſuch a poſſibility ariſing by act executed would come to the 
heir; as before the fat. de donis, the reverſion upon a fee-ſumpic 
conditional was only a poſſibility, and yet it went to dle 
heir. And even a poſlibility may, go to the heir, which 
never could veſt in the | anceſtor, as 1 IH. 378. b. So the 
ſame 5 will go to the heir, where the limitation 
by way of uſe. 1 Co. 98. Shelley's caſe, and . * 
a future intereſt or poſſibility cannot be releaſed, yet that w 
before Lampet's caſe, where it is determined that ſuch 3 por 
ſibllity may be releaſed; and I believe it would be ſo now. 12 
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caſe of Spring v. Sir Tulius Coſer, 1 Roll. Er. 420 Winch 


102. was thus: A fine by A. and B. to the uſe of A. in fee, 
if B. does not pay 10 l. at Michaelmas after, and if he does then 
pay it, it ſhall be to the uſe of A. for life, remainder to B. in 
fee: B. dies before Michaelmas, and Rolle ſays, it ſeems the 
heir of B. may pay the money, for this is not more perſonal, 
being the payment of money, than in the caſe of Litt. $, 334. 
upon a mortgage: And though in the report of this caſe in 
G. J. Jones 390. it is ſaid, the court were divided: Yet Crote 
and Jones were of opinion, the performance of the condition 
was not perſonal ; and they ſaid, they did not fee the differ- 
ence between that Caſe and the caſe of Littleton; and ſince 


that reaſon was not contradicted by any of the other Judges, 


and reported by Rolle as law, I muſt take it for law. 


Now ſince theſe ſeveral poſſibilities are judged to go to the 
heir; I do not ſee why ſuch poſſibility created by will, fince 
executory deviſes are allowed; ſhould not go to the heir alſo. 
The caſe of Brett v. Rigden cited for the defendant is nothing 
to the purpoſe, for there was in effect no deviſe to the an- 
ceſtor, he dying in the life of the deviſor ; but in the preſent 
caſe here is a compleat deviſe and ſuch as the anceſtor might 
have taken, X 7 


It was inſiſted for the defendant, that the plaintiff's father 
had an election, to pay or not to pay the money; and there- 
fore it is perſonal in him. I admit it; but then ſuch election 
is always given in favour of him that is to pay, the receiver 
having no election at all; and in Littleton's caſe the mort- 
gagor has equally an election, and yet it is not perſonal in 
him. My Lord Cote in his comment upon that ſection gives 
four reaſons for Littleton's opinion, which all concur in the 
preſent caſe, 1. A day appointed. 2. If the heir in our 
caſe takes by this executory deviſe, (as has been ſhewn he 
does) in nature and courſe of a deſcent, it is the ſame thing 
u where in Coke's ſecond reaſon the condition deſcends to the 
heir, The two remaining ones are plainly the ſame in our 
Caſe, and ſo Littleton is indeed a full authority in point. 


It is not to be made a queſtion, whether this future intereſt 

or poſſibility, being to ariſe beyond a life, is good by way of 

executory deviſe, finca the caſe of Lloyd v. Cary, which allows 

2 r. Upon the whole I am of opinion with the plain- 
as to the point of law. 


Ik was inſiſted upon further for the plaintiff, that if the 
law were againſt him, yet in equity he would have a good title 
upon payment of the 500/. the eſtate in Daniel being to be 
looked upon as a ſecurity only. And for this 1 Chan. Ca. 89. 


K 3 dangerous 
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was cited. But now leſt any one ſhould go away with this 
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dangerous opinion, that another. conſtruction ought to be made 


in a court of equity, than would be in a court of law; it is 
to be obſerved, that that caſe was of a truſt, and unleſs it was 
conſtrued as a truſt for the younger children, Sir Thomas would 


have run away with the whole eſtate. 


Parker Lord Chancellor. I am of the ſame opinion with 
the Maſter of the Rolls. And if we look on this caſe on every 
ſide, it appears the right is clearly for the plaintiff. 
will ſhews the intention; though the word heirs be left out in 
the caſe of Nathaniel, yet he ſhould be in the fame condi- 
tion with Theodore. The queſtion is indeed a queſtion of law, 
and the method I have taken to ſatisfy my ſelf has been by 
conſidering this proviſo; 1. As upon a e 2. As up- 
on a will; and 3. As it would ſtand in equity, as a proviſion 
for payment of money. | 


1. At common law; if William Maris had made a feoffment 
to B. ſor life, remainder to Daniel in fee, with this proviſo; 
Nathaniel could take no benefit of this condition, becauſe con- 
trary to a maxim in law, that a condition cannot limit over an 
eſtate to another, but can only be taken advantage of by the 
maker. But in caſe of a feoffment by A. to B. and his Ma 
upon condition that if A. pays 500 J. to B. within three 
months, then 4 ſhall have his eſtate back again; if 4. dies 
before the three months are expired, his heir, though not men- 
tioned, may pay the money and enter. Lett. §. 334- 


2. Conſider it upon the ſtatute of wills, and it is the fame 


upon the ſtatute of uſes, ſince executory deviſes and ſpringing 


uſes have been allowed of. At firſt they began when merely 
future, and ſprang out of the eſtate of the deviſor. 
they were extended beyond a life; as if an eſtate was de- 


viſed to A. for life, remainder to B. in fee, upon condition 


that if C. pay a ſum of money $0 B. within a certain time 
after A. s death, then C. to have a fee. This has been al- 
lowed of, and it is no more than granting the adyantage of 
a condition to another perſon, . which by common, 12 con- 
veyance could go only to the maker himſelf. Now this ad- 
vantage is in it own nature deſcendible ;.'becauſe it is notnu 

but that very right, which if it had gone to the deviſor hamleit 
would have deſcended to his heirs. Take this as a pgſlidi- 
lity or future intereſt, and the caſes mentioned py the Maker 
of the Rolls ſhew plainly, that this is a right | ible 9 
the proper repreſentative, whether of a term or an inheritance, 
the former to the executor or adminiſtrator, and the. latter 
to the heir. But if we conſider it (as I have done) as 3 con 
dition; the caſe is yet ſtronger ; becaufe this benefit of a con- 
dition is what is taken notice of before by the common — 
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to be deſcendible; and ſince by the ſtatute of wills and 
uſes the benefit of a condition is allowed to go over to a 
ſtranger, that ſtranger - ought to have it as fully and com- 

pleatly as the feoffor himſelf would have at common law : 


That is, it ſhall go equally to the heirs of the one as of the 


other 


. Conſider the matter as it ſtands in a court of equity. I 


' agree intirely, were the law againſt the plaintiff that he could 


not pay the money at the day; this court could not have in- 


termeddled : But if the law be 1 him, it will be another 


conſideration, whether if he ſlipped the time of payment, he 
ſhould not be relieved. This is the caſe of a mortgage; equity 
looks upon the mortgagee's eſtate, which is become abſolute 
by paſſing the day, as only a ſecurity for the money, and will 
therefore defeat it upon payment after the day, Now in our 
caſe Daniel's intereſt is merely perſonal ; by the will the mo- 
ney is to be paid to him or his executors, and the eſtate of 
inheritance is given to Nathaniel and his heirs, ſubject only to 
this incumbrance. And though this court has not relieved 
8 an heir at law upon a condition precedent to raiſe 
ates out of the heir's eſtate ; yet when it is to be raiſed only 
out of the eſtate of the deviſee, it may very well do it. Va- 
thaniel therefore would have the equity of redemption, the 
eſtate of Daniel being only as a ſecurity. If this therefore had 
been the caſe, I think this court would have relieved. But 
the preſent caſe does not want that aſſiſtance. | 


To return then to the queſtion in law, whether the death 
of Nathanie] has deſtroyed the benefit of the condition as to 
his heir: And this contains two queſtions ; 1. Whether this 
condition be ſuch as may be performed after Vathaniel's death; 
and 2. Whether the eſtate muſt not firſt veſt in the anceſtor, 
before the heir can take. As to the firſt, I think it not per- 
ſonal in Nathaniel, but performable by his heir. The pay- 
ment of 10/7. or ſuch ſmall ſum, that bears no proportion to 
the eſtate, may perhaps be conſidered only as a ceremony, to de- 
clare the intention of the party; and therefore if in the caſe of 
Spring v. Sir Julius Ceſar, the two Judges continued in their 
opinion, it muſt be, as I conceive, becauſe the ſum was ſo 
ſmall, that they looked upon it as a meer ceremony. But 
where the ſum is 5001. it mnſt be looked on as a certain 
valuable conſideration ; and fince Englefield's caſe in 2 Co. the 
payment of money is a thing of all things the leaſt perſonal, 
it not being material who pays it, ſo it is but paid. If there- 
fore the plaintiff pays the money, all the purpoſes of the will 
are anſwered, as fully as if Nathaniel himſelf had paid it. And 
this exactly anſwers to - Littleton, and the reaſons given by 
Cite, which are not adapted to the inſtitution of the common 
law only, but to the reaſon of the thing. As to the ſecond, 
K 4 IWod's 
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| Wud's caſe in 1 Co. 99. 4. proves evidently, that an heir ma 
take by deſcent by virtue only of a poſſibility of night which 
was in the anceſtor. | 


E It has been objected, that this is a condition precedent : But 
» I take it to be a condition ſubſequent : It would indeed have 

been precedent, if it had been to raiſe an eſtate out of the 
heir's eſtate ; but this is only to defeat Daniel's eftate, and then 
Nathaniel comes into the place of the heir at law. But this 
is a meer verbal diſpute : No matter whether precedent or ſub- 
ſequent, if the performance by the heir be to be looked 

as the performance of Nathenzel, it ſhall have the ſame elfe 
as if Nathaniel himſelf had paid the money. I think therefore 

the plaintiff would have a good title at law on payment at the 

day. But yet he came very properly into this court, becauſe 
of the hazard he run in paying the 500. to Daniel. There 
muſt be a decree in nature of redemption, that is, that the 
plaintiff pay the principal, and intereft from the day of pay- 
ment, and have the eſtate conveyed to him. The money 
muſt be brought before the Maſter, who muſt ſee what de- 
mands are upon it, and adjuſt the proportions of the ſeveral 
claimants. | 


Philips verſus Smith. 
Trin. 2 Geo. B. R. rot. 460. 


Amendment. N debt upon 79 8 V. 3. c. 25. againſt the officer who 
EY acl Je preſided at the election of members of Parliament, for re- 
Tul Eat. 254. fuſing to deliver a copy of the poll: After judgment for the 
Com. Rep: 279» plaintiff in B. R. and error brought in the 2 Cham- 
— 388. N. ber, the plaintiff moved to amend in ſeveral particulars, which 
18. ' he was ordered to give a note of to the other fide. And 


now they came to ſhew cauſe againſt their being amended. 


The firſt amendment deſired was in the warrant of attor- 
ney, where the defendant was ſtiled bailiff bugi for burgi. 


Cheſhyre. There is nothing to amend this by, as there was 

in the caſe of Coke and Dutcheſs of Hamilton, where they pro- 

_ duced the common rule in ejectment, and that was the foun- 
dation for putting in the attorney's name, ' 


2. To put the word vic. into the diſtringas. It is Rex fidet 
defenſor, &c. Somerſet” jalutem, omitting vic. There is likewiſe 
nothing to amend this by; no award of it upon the roll, 28 
there is of the venire ſacias. And non conſtat, but it might be 
deſigned to be directed to the coroner. ” 

3. They 
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3. They would amend the teſte of the venire, which in other 
words is fo ſolve a. diſcontinuance. The award is quinden' 
Martini, and they have taken it out teffe the firſt day of Hilary 
term, and now they would tee it in Michaelmas term. 


5 The other amendment they would make is, to add con- 


tinuances. Of them they have no need, having a verdict, 
which cures the want of them. | 


Reeve. This is a proceeding upon a penal law, and there- 
fore the court will be ſtricter than in common actions. And 
as the ſtatutes of jeofails will not help them, they muſt ſhew 


" 
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it to be amendable at common law. In the caſe of the Queen Salk. 5r. 


and Tuchin, which was an information for a libel, where the 


liſringas was tefle the day after the return of the venire, the 
court on great debate refuſed an amendment. | 


Mearg. The queſtion is, whether this be a penal 2 
ſtatute within the exception of the ſtatutes of jeofails. ree, 
where a man is intitled to an action at common law, — an 
act of parliament comes and gives him an increaſe of damages; 
that is not to be taken as a penal ſtatute. 9 Co. 
378. But this is not that caſe. Any 3 o demands 


the poll may have the action if he be refuſed it, and that ſhews 
it to be a popular ſtatute. 


All amendments are either at common law or by ſtatute. 


Nothing was amendable at common law, but the ſame term. 
8G. Blackmore's caſe. Salk. 50. 


By 14 E. 3. c. 6. and 
8 H. 6. c. 12. ſuch faults only are 8 proceed 


from miſtake, not ignorance ; if the tee of a writ be after 
the return of it, that is a plain miſtake, and amendable ; but 
when a man deſignedly makes it tee of one term, when it 
ought to be of another; that is matter of judgment. Show. 80. 
direction of a writ is a more eſſential part than the 
2 of it, or the return, It cannot be a writ unleſs it be 
to ſome body, but it may be good without a return, 
3 where it is vicontiel, Where there were two ſheriffs, and 
the writ was directed vicecomiti; there indeed it was made 
vicecemitibus, becauſe there was a direction, though an impro- 
per one. 2 Cro, 188, Yeh. 110. | 


, 

Forke, At common law nothing was amendable, but the act 
the court. If vic. is to be put in now, it will be giving an 
athority after the execution of it. In the caſe of Sloper v. 
Gili in Cxo. Fac. the word vic. was put in, but that was 

the award of the venire warranted it, which the award 
does not, for it is of a ſubſequent term, and at a time 


when 


1. 3 Bult. 


Hutt, 56. 


375. In a qui tam, Sc. on the ſtatute 31 Eliz. for 51. for 
ment. So Salt. 324. 1 Roll. Abr. 205. pl. 3. Gro, Car. 275, 


And we may add the continuances according to 1 Roll. An. 
200, 205, 206. pl. 6. 


warrant of attorney, we nee 


the laſt term, between Child and Sl aper, the venire was to the 


* i 
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when the defendant had no day in court. In Cre. El. 820. 


the return of the venire was held amendable, but not the tue, 


; . 8 | > < My, 5. $4.90) — * 
becauſe that is never mentioned in the awarding ft upon the 


roll. 


Comyns Serjeant contra. The ſtatutes of amendments do not 
except popular actions, as the ſtatutes of jeofails do. 3 Le. 


ſelling a horſe in Smithfield not tolled, there was an amend. 


278. Jones 302. 1 Roll. Ar. 202. pl. 7, 1 Brownl, 150. 
upon the ſtatute of hue and cry the day of committing the 
robbery was amended. It rome the writ was intended to be 
directed to the ſheriff, for there is in it com* tuo, and there- 
fore we may put in vic. according to Leb. 69. Cre. Fac. 
Sloper v. Child. So the tene of writs have been amended. 
2 Cro. 442. Yelv. 64. Cro. Car. 38. 2 Co. 64. 2 Brounl, 
102. Moor 599. Cro. El. 183. Moor 684. Cre. El. 203. 
2 C. 162. Moor 465. Cre. 2 467. Noy 57. 2 999 


Pengelly Serjeant. The crown has no part of this penalty, 
but the party grieved has it all, and he has an' antecedent 
right before bringing the action, which a common informer 
has not. He ſhall have coſts. 1 Roll. Abr. 516. pl. 5. Sir 
William Jones 447. 1 Ven. 1 3 s. Car. 539. As to the 

5! not put in any addition. The 
other is right, and that is ſomething to amend by. Then » 
to the vic', this writ is returned by the ſheriff; fo no. colour 
to ſay it might be intended to go to the coroner. In C. B. 


ſheriff of Farwickſhire, and the habeas 2 to the ſheriff of 
Nettingham, and this was amended. 3 Med. 78. So Paſs. 
8 W. 3. B. R. Wright v. Inhabitantes de Penhurſt, the veur: 
was amended from de placito huteſii et clamaris, to de plactt 
tranſor* et contempt”, contra flatut” de Hue et cry. As to the 
tefte, vide Hardreſs 421. 1 Roll. Abr. 201. pl. 36. Cr. I. 
572. And the continuances being only matter of form, ma) 
be entered at any time, 1 Roll. Mr. 205. 2 Cre. 211. 


The court doubted as to the continuances, but held all the 
reſt amendable. And Eyre J. quoted Kite v. Epiſcopum Wer- 
cefter, Paſ. 7 V. z. where one of the defendant's names wi 
omitted in the di/lringas, and it was amended after trial. 
journatur. And afterwards, when it came on again, the cou 
declared for all the amendments, except the want of cont- 
nuances, which they had debated again. And for the amend- 


ment the former arguments were inſiſted on; and 1 5 
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Ar. 200. pl. 27. Yel. 156. 26 H. 6. amendment 33. were 
| cited. In anſwer to which it was inſiſted, that continuances 
were the act of the court, and the ſtatute 8 H. 6. extends 
only to miſpriſions of the clerk. 8 Co. 156. 5. Stiles 0 
3 Lev. 43x. And towards the end of the term the Chief 
tice delivered the opinion of the court, that the continuances 


> 


* ry 


8 might be entered at any time, as well after as before the judg- 

» ment; anda diſtinction was taken between miniſterial and judicial 

. acts, the firſt of which were at common law amendable at 

5 any time, but the latter not after the ſame term. And as to 

6 anendments of judicial acts, a difference was made between 

he amendments which deface and alter the record, and ſuch as 
be are only additional to it, in order to eke it gut and compleat 
e- it. yi. | 4 
al Gould verfur Coulchurſt. 

nl. | | — bd . . 
oz T\HE writ of error was te/te in Hilary term, of which the Writ of error 


nuances upon it till Trinity term, which occaſioned the writ of 
error to be quaſhed. And now the queſtion was as to coſts. 
| And all the court agreed, that this not being a fault in the 


judgment was. But the plaintiff below eaters conti- vf. vin 


\ 


alty, writ of error at the time of bringing it, but being occaſioned 

dent by the act of the defendant in error, which the plaintiff could 

rmer neither foreſee nor prevent; it was not a caſe within the 4 Ann. 4 Ann, c. 16. 
8 c 16, which gives coſts againſt the plaintiff in error upon 

o the quaſhing defective writs of error. Then another queſtion 

The aroſe, whether the plaintiff in error ſhould. not have his coſts 


bs I in this caſe, being defeated of the benefit of this writ of error 


-olour by the artifice of the defendant in error. And as to this 
C. B. point the C. J. and Eyre J. were againſt giving coſts, and 
to the Powys and Forteſcue, Juſtices, were of the contrary opinion: 
riff of do the court being divided, the writ was quaſhed without 


colts of either fide. 


Dominus Rex verſus Turner & al, 


HE defendants having been indicted for a riot in en- 
1 tering into a room, they came in and confeſſed the in- 
dictment, and moved to ſubmit to a ſmall fine. The proſe- 
cutor, to aggravate the fine, produced affidavits, that a young 
gentleman, who was then in the room and ill of the ſmall 
pox, was ſo frightned, that he died; though he was in a very 
good way before. And whether theſe affidavits could be read 
upon this indictment, was the queſtion, | 


| Eyre J. was againſt the reading of them, becauſe it was an 
Mur; to a third perſon, and no mention of it in the indict- 
ment. 


What conſe. 
quences ſhall be 
conſidered in ag= 


gravation of a 
tine. 
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ment. If in treſpaſs the plaintiff would give beating his ſer- 
vants in aggravation of damages, it muſt be laid in the decla- 
claration. And he mentioned the caſe of Rex v. North ab, 
9 V. z. in B. R. where in an indictment againſt ſeveral jour- 
neymen weavers for a riot, the circumſtance of their meeting, 
in order to oblige their maſters to raiſe their wages, was not 
allowed to be given in evidence, not being laid in the indict- 
ment. |; 


But the C. J. and Powys and Forteſcue Juſtices, were for 
reading the affidavits, becauſe this was the immediate conſe- 
quence of the riot, and could not ſubſiſt as a crime of itſelf. 
And if it was otherwiſe, every man muſt make his indictment 
as long as his evidence. Beſides, why are affidavits ever read, 


unleſs it be to inform the court of circumſtances, that cannot 


appear upon the general allegation of the crime ? They ſaid, 
the true diſtinction was, where the matter can or cannot ſub- 
fiſt as a diſtin crime by itſelf : The combination of the wea- 
vers was a conſpiracy, which is a crime indictable; and it 
would have been hard to fine them upon that account, and 
yet leave. them open to be indifted for a conſpiracy. In an 
inditment for a riot in breaking windows, Holt C. J. let 
them in to ſhew, that it was becauſe the proſecutor had put 
out illuminations for the peace of Ryfwick. If circumſtances 
are not to be conſidered, the puniſhment for a riot muſt be the 
ſame in all caſes, which would be highly unreaſonable. The 
affidavits were read. 
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5 Georgii Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief Fuſtice. 

Sir Littleton Powys, Kir. 

Sir Robert Eyre, Kut. Fuſtices. 

Sir John Forteſcue Aland, Kut. 

Nicholas Lechmere, Ey; Attorney General. 
Sir William Thomſon, Kut. Solicitor General. 
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e ERS 


King qui tam verſus Bolton, Ante 117. 


T HE defendant having brought error in Parliament, the Loſs of record 
record was tranſcribed ; and as it was carrying to the ſupplied by a 
Houſe of Lords, the crigiza] was picked out of the Il. Bat gaz. 
officer's pocket : The Houſe of Lords received the tranſcript, 

without examining it. And now this court ordered a new entry 
to be made. They were attended in vacation at their cham- : 
bers, but ſaid they could not do it there. And afterwards the 
judgment of B. R. was affirmed in Parliament. And Paſch. 
9 Geo. B. R. Inter Needham et Grano, the like leave was given, 
on a loſs of the roll by the attorney. 


E out of the King's Bench in Ireland of an affirmance amgnment of 
of a judgment in C. B. there; and want of warrants of «tors ſet afide. 
attorney on the writ of error in B. R. were aſſigned. And the 

court 
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Bringing money 
anto court. 


Words actiona- 


What a good 
adjudication, 


Commitment 
by rule of court 
not within the 

babeas corpus 
e, 


9 
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court ſet the afignment of errors aſide; and faid it had been 
done ſo feveral times, upon account of the delay which would 
follow upon awarding Certioraris. And the caſe of The King v. 


Epiſcopum Miden. was mentioned for that purpoſe. 


- fd 
4 a," 4 * ; . | 
64 IE. 


| trover for money, the court gave leave to bring the whole 


money declared for into court. But ſaid they could do it 


only in this caſe, and not in trover for goods. 


' Morgan verſus Williams 
N caſe for theſe words, Thou art a — what? Of every 
thing. After a verdict for the plaintiff, 7/htacre moved in 
arreſt of judgment, becauſe; the plaintiff could not be a thief of 
every thing, for ſtealing fruit off the trees is not felony. Sed 
per Curiam: It muſt be intended to be of every thing he can 
be a thief of. Judicium pro gur. 8 | 


-y 


Dominus Rex verſus Inhabitantes de Witham ſuper Montem. 


ER Curiam.: It appearing to us, that he is likely to become 
chargeable, is ſufficient, without ſaying: 0 the pariſh from 
whence removed; for it is not to give a ForifliQionz but only the 
reaſon of the judgment. „ | 


Dominus Rex verſuc Leonard. 


HE defendant in the long vacation was committed by 
warrant from the Secretary of State fot high treafon. 

e lay by all Michaclmes term till the laſt day, and being then 
drought bs, he was charged with an indictment, and recom- 
fitted by rule of court. The firſt week in this term he applied 
to enter his prayer upon the Huhu, rerpu act; which the C. J. 
thought he might well do, for though he has lapſed the time 
upon the firſt commitment, yet that is now out of the caſe, and 
he ſtands upon the ſame terms with one originally committed 
ſince the laſt term. And though the ſtatute has only the word 
warrant,” yet he took commitments by rule of court to be within 
the meaning of it, this being an act for the liberty of the ſub- 
ject, and never intended to leave an indefinite power any where. 
Sed Eyre et Forteſcue Juſtices (Powys J. abſente) were of à con- 
trary opinion, and aid it had been otherwiſe reſolved at the 8 
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Bailey. Then the Chief Juſtice propoſed to enter the prayer 
de bene eſſe, and conſider the validity of it afterwards ; as was ] 
done in Berhardi's cafe, who at the end of the term was refüſell Barnard?'y cafe. 

to be bailed, notwithſtanding his prayer was regulurly entered; — Tri. Ap. 

that entry being no eſtoppel to the court. But the others 

would not come into this, and fo nothing was dene. The 
counſel prayed that ſome mem might be made of this ap- 

licatioh, ſed non pratvalurt. fy gi Sy 2 M* | 
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Dominus Rex verſ#: Gill. 


PER Curiam: It has been ſo oſten teſolved, chat the ſeſftons Seiten bse 
L has an original juriſdiction, to diſeburge apprentices; that gab d l, 
we will not ſuffer it now to be made a queſtion, though it might apprentices 

be doubtful upon the ſtatute itſelf. But in thefe orders it muſt Salk 67, 68, 
be ſet forth, that the maſter appeared or was fammoned, as was Vent. 150 
held, Paſch. 10 Hunae, Regina v. Ratter, and for want of this 5 Elis. c. 4 
the onier was quaſhed. o 5 i | "pl 


Between the Pariſhes of Coombe and Weſtwoodhay. 


N 1715, Micbgelmas-dq happened to be of n 
] wt, Fel upon the Saturday following, to ſerve 8 
ſaid Thurſday after Michaelmas-day to Michaelmas following. All year to gain a 
this was Rated for the opinion of the court, And the 2 qulſ- e. 
don was, Whether there was a compleat ® hiring for a F 
for if the word ſaid be rejected, then there wants a week, bur if 
you 2 90 in and refer it to Michadhnas-day, then by rejecting 
the words after Michaelmas-day it will ſtand as a hiting from one 
Michazlmas to another. And Eyre {: thought it might well be 

0, Ted caeteri contra e for it would be to make it nonſenſe, in 
contracting to ſerve for a time paſt ; whereas if the word /aid 
be rejected, the reſt is natural enough. The other . 
was, whether ( y | | 


| er (admitting the hiring to be compleat) there was 

t any ſervice for'a. year in purſuance. of it as the ſtatute re- 1 4 len fide 
qures, the contract Nin made upon the Saturday. And Eyre]. — _—_ 
lad it might be intended he was thoſe two days upon trial, and fraud, is to be 
ſo the ſervice would be ſufficient. But the reſt held, that ſuch favoured- 

a ſervice would ſignify nothing; for it is not in purſuance of l 
any hiring ; there muſt firſt be an hiring, and then a ſervice 


1 : 2g 5 See Bur. R 
and not vice verſa, a ſervice, and then a hiring. 371. ag; 


5 GO. ©. N — We. TO 


Thatcher 


Fraudulent re- 


mainder ſet aſide 


— In equity. 
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. Thatcher verſus Stephenſon. 
RROR coram vobic, and infancy aſſigned: A Fire farin 
E ad audiendum errores, and a ſcire fect returned. Fl de- 


ndant did not appear and join in error, and the plaintiff ap- 
plied to the court to know what to do; and they directed him 


to put it in the paper, without taking out any rule to join in 


error. And when it came on the j was 


Morris verſus Nixon. In Cane. 


N a treaty of marriage , the the lady told the 
intended huſband, that his client a remainder mi 

be limited to him. The huſband conſented ; and when the 

tlement was read before execution, the lady objected to this re- 


mainder; whereupon the gentleman acquainted her, that it was 


done at, her requeſt, which ſhe denied. But however, it being 


te writings were executed. And a bill was brought in this 
court, where the remainder was ſet aſide as a fraud and impo- 


4 


Whetleeridence FH E huſband and wife and ſervants were indifted for 1 


of a conſpiracy. 


a remote remainder, and they unwilling to defer the matter 


ſition. | 
Dominus Rex verſus Cope et al' 
A Niki prius in Middleſex, coram Pratt, C. 8 


conſpiracy to ruin the trade of the proſecutor, who was 
the King's card-maker. The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's 1 
prentices to put greaſe into the paſte, which had ſpoiled 
cards. But there was no account given, that ever more than one 
at a time were preſent, though it was proved they had all given 


money in their turns. It was obj that this could not be 


a conſpiracy, for two men might do the ſame thing without 
having any previous communication with one another. But the 
Chief Juſtice ruled, that the defendants being all of a family, 
and concerned in making of cards; it would amount to eu- 


dence of a conſpiracy, and directed the jury accordingly. 


Tichburne 
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Titchburne verſus White. 
A Guildhall, coram King, C. J. de C. B. 16 Febr. 1718. 


P ER King, C. J. If a box is 8 generally to a carrier, What accept- | 


and he accepts it; he is anſwerable, though the party did —— 
not tell him there is money in it. But if the carrier aſks, and * See 4 Bur. 


the other ſays no, or if he accepts it conditionally, provided Rer. 498. 


there is no money in it, in either of theſe cafes I hald the car- 
ner is not liable. Alen 93. VB 


— 


Catten verſus Barwick. 


At a Court of Delegates in Serjeants- inn in Fleet-ſtreet, 
27 February 1718. 

B* the 89th canon churchwardens are to be chofen by the Where cuſtom 

parſon and pariſhioners jointly, and if they cannot agree, arise, 
then one by the parſon and the other by the pariſhioners. In cannot take 
be pariſh of Bridge in Yorkſhire the cuſtom is, for the parſon place, ihey mutt | 
to appoint one, and the two old churchwardens the other, but u 
it goes no farther. In this caſe the two churchwardens could 
not agree, ſo one preſents Barwick, and the pariſhioners at large 
chuſe Catten. It was infiſted for Barwtch, that his caſe was li 


: bat of coparcen here if they diſagree the ordi may 
2 cope, -W y diſag ordinary may 

1 Amit the preſentee of which he will, except the eldeſt alone 

hat 


reſents. On the other fide it was ſaid, that the caſes widely 
lffered, for in the caſe of a preſentment the ordinary has a 
power to refuſe, but he has not ſo in the caſe of churchwardens,. 
kt they are a corporation at common law, and more a temporal 
kan a ſpiritual officer. And a caſe was cited to be adjudged 
i" f. R. where to a mandamus to ſwear in a churchwarden the 


ry returned, that he was ſervus minime idoneus, &c, But 
f feremptory mandamus was granted, becauſe the ordinary was 
* a judge in that caſe. | 


The court held, that by this diſagreement the cuſtom was laid 
t of the caſe; and then they mult reſort to the canon, under 
-u Catten being duly elected, they decreed for him. 60. 


Vox. J. L D inus 
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Dominus Rex verſus Hare and Mann. In Cane. 
Scire cle; re · 80 IR E facias ont of the petty bag to repeal letters patents, 


turnaþle — returnable coram nobis in Cancellaria naſtra in actabis purifica- 
1 3 tionis beatae Mariae virgints ubicunque tunc fuerit. The defend- 
| limiting it to ants, ſalvis, &c. pray oyer of the writ, and then plead in abate- 
England. ment, that the writ ought to have been returnable coram domino 
Rege in Cancellaria ſua ubicunque eadem Cancellaria tunc foret in 
Anglia, and not generally abicunque tunc foret. To this the 

Attorney General demurs. 


Bootle pro Rege. The objection which the defendants now make 
by their plea, ſtrikes at all the forms of writs which have ever 
been in this court; for we ſhall ſhew that this is not only conſo- 
nant. to the Regi/ter, but is in the continued uniform courſe of 
the court. | 


We begin in the time of Edward the third, and ſhall ſhew 
inſtances in that reign, Rich. 2. Hen. 4. Hen. 6. C. Eli. 
Car. 2. and Fac. 2. and even down to the union, and ever 
fince the union except in two or three inſtances, which we are 
not at a Joſs to account for. Rægiſter 1 50. The Prince's caſe, 
2. Stund 27- and the caſe of Fefferſon v. Morton. | 8 


There was a caſe which gave heart and encou to 
this exception, Hil. g Ann. in Chan. Regina v. Perſebonſe: There 
the writ was wbicunque tunc fuerit in Magna Britannia, and it vn 
abated by plea; and the reaſon was, becauſe it differed from the 
Regiſter, and was contrary to the act for the union of the tuo 
kingdoms. | ane 
The inſtances I hinted at before, that run counter to il th 
other precedents, were ſubſequent to that reſolution ; and fro 
ſome expreſſions which were uſed in the arguing of that cause 


ne e be 

it was thought proper in majorem cautelam to make ſome way 
writs returnable ubicungue Fon, fuerit in Anglia. But ſurely vd = 
was done in a few inſtances out of abundant caution, can nel by 
be of force enough to overthrow that multitude of preceden - | 
and of ſo great antiquity, | j a 


Yorke contra, This depends, 1, upon the reaſon of the thin 
and 2. upon the precedents, 


For I muſt agree, that though the reaſon of the thing 
with us, yet if to determine this writ to be wrong would be 
overthrow a multitude of judgments; then unleſs I could c 


ſome diſtinction that could preſerve thoſe” judgments, it would 
be difficult for us to prevail in this exception. But I take it 
there is no ſuch danger. vel 29 e | 

Upon the reaſon of the thing, the nature of writs, and the 
common grounds upon which they haye been ſettled, I muſt 
inſiſt, that the return of this writ ought to have been, for the 
party to appear at the day before the king in his Chancery 
whereſoever it ſhould be in England, and not generally ubi- 
cungue tunc fuerit. | 


There are ſeveral certainties which a writ ought to contain, 
with regard to the defendant, and in which he is concerned. 
1. A command to a proper officer to warn the party to ap- 
pear, either by ſummons or attachment. 2. The cauſe in 
which he is to appear. 3. The time when. And 4. The 
place where he is to appear. And if any of theſe fail, the writ 
will not be good. | | | | | 


1. As to the firſt: If the writ doth not contain that, it is a 
nullity ; for it can anſwer no purpoſe, nor tend to any effect 
xt all, And where the writ contains an improper direction in 
that particular, as where it has been a ſummons inſtead of an 
attachment, or an attachment inftead of a ſummons, the books 
ue full of caſes of writs that have abated for that reaſon. 


2. The cauſe in which he is demanded to appear muſt alſo 
de ſufficiently deſcribed. If none be contained in it, then 
there is no charge againſt him in court, but he aught. to be 
ülmiſſed. And if it be not deſcribed with competent cer- 
tunty, nay, in all formed writs, if it be not ſet forth in ſuch 
ud ſuch preciſe words, as in caſe the particulars are ranged in 
n improper order only, that is error, and the writ ' ſhall 
date for that cauſe. 


J The day upon which he is to appear muſt alſo be pre- 
Ended to him, and that with the moſt exact certainty ; that 
te may know when to pay due obedience to the king's court, 

under no peril of incurring a contempt. And as this 
ul be ſet forth with great gertainty, ſo it muſt be with the 
Won legal deſcription of the day when he is required to ap- 


reaſon. Trin. 25 Edw. 3. 47. So Paſch. 1 Ges. in B. R. 
un un v. Mpeudon. That ET a ſcire ei againſt bail, 
urmable die jovis prox. poſt craſtinum purificationis z whereas 
lin purificationis itſelf was on a Thurſday, and before the 
Ur jday following oftab* purificationis intervened, fo that was 
if prox. poſt atabas purificationis according to the proper 
"pon, though in fact it was the next Thurſday after cr.1ſ- 
n purificationts. An exception was taken to the writ for 
* reaſon, and the court were at firſt doubtful, whether it 

| L 2 might 


Kc; and if it be not, the writ is vicious, and abateable for | 
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might not be well enough, becauſe though the uſual way is to 
take the deſcription of days from the relation they bear to the 
laſt common return, yet a writ may be made returnable at 

any day in the 8 Bench, where the proceedings are 4: 
die in diem, and thefe was in fact ſuch a day as "Thurſday 
next after craſtinum purificationis, and that was a ſufficient de- 
ſcription for the defendant to know it by, and conſequently 
to know when to come in. But after argument con- 

ſideration the court held the writ ill, and that they could not 
vary from their certain known deſcription of return-days; 
and that writ was abated. 


I have laid theſe matters before the court, to ſhew how jea- 
lous the judges of the common law have always been in theſe 
caſes, and with what great care they have always preſerved the 
exact certainty of writs and their returns. And I have made 
it preparatory to the fourth particular, which is, | 


4. The court and place where the defendant is to appear. 
As no reaſon can be aſſigned, why the ſame exactneſs ſhould 
not go through the whole, and extend to the place of the de- 
fendant's appearance, as well as the time; ſo I muſt ſay, that 
equal certainty has been required in that alſo. 


The inſtances, wherein writs have been excepted to for 
faults in deſcribing the place of the return, cannot be ex- 
pected · to be many; becauſe the form of that is ſhort and es- 
lily learned; therefore as ſoon as clerks know any thing, they 
know that. And I muſt own I have not been able to fnd 
any caſes in the books, where exceptions have been taken to 
original writs for an improper deſcription of the place of the 
return. And I would make uſe of this as an argument for 
me, that they have been preſerved up to. that exquiſite cer- 
tainty, that there has ſcarce been any poſſibflity of miſtake. 
Therefore I rely upon this, till the other ſide produce caſes, 
wherein writs that have materially varied in that particular, 

. have been allowed to be good. . . 


The principal queſtion therefqge will be this, whether ber 
is ſuch a. certainty in the deſcription of the place (of the r. 


turn) in which the party is to appear, in this writ, 5 5 1 
agreeable to the rules of 5 And I apprehend here is no. 2 

In order to clear my way to that which is the proper cow! 2 
ſideration of this caſe, I muſt in the firſt place rid my ban ON 


of that load of ancient precedents, which is laid upon ®: 
J muſt agree that they are for the moſt part as has been urged 


on the other ſide, and therefore ſhall give up all the * 
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that were before the union : And what I 2 upon as the 
foundation of this exception is the union of 


| That ſince the conjunction of the two kingdoms of England 
and Scotland into the united kingdom of Great Britain, ſuch a 
material change has been wrought in the juriſdiction of this 
7 court, and the extent of it, that in all writs concerning Eug- 
4 I ſubjects returnable here, it ought to be ubicungue tune fuerit 
t in Anglia, confining it to that part of the united kingdom called 
England only. | 


By the 24th article of the treaty of union, which is confirmed 
1 by 5 Ann. c. 8. it is provided,“ That from and after the union 5 An. c. 8. 
ſe « there ſhall be one great ſeal for the united kingdom of Great 
he « Britain, which ſhall be different from the great ſeal now uſed 
de « in either kingdom.“ ; 


After this union the kingdoms of England and Scotland are no 
more, It is the crown and kingdom of Great Britain, and the 
ſeal of Great Britain, and is ſo ſtiled in all pleadings.” In con- 
ſequence of that this court is alſo the Chancery of Great Britain, 
and ſo has been the ſtile of all bills exhibited in this court fince 


the union. 


As this alteration of names has been wrought, ſo there is 
a great and material change in things themſelves. Before the 
union the Lord Chancellor that ſat in this court, could iſſue no 
writ or inſtrument under the great ſeal, that could have any 
force in Scotland, There was then a great ſeal of that kingdom, 
and a Lord Chancellor who had the cuſtody of it. | 


Since the union that ſeal is diſannulled, and that office extinct. 
The general authority which it had is now veſted in the great 
ſeal of Great Britain, except in the inſtances particularly ex- 
cepted and reſerved by the articles of union. | 


If fo, then this court is the Chancery of Great Britain, and 
bas a general juriſdiction throughout the whole united kingdom, 
% it had throughout England before the union. 


| The conſequence of this court's having a general juriſdic- 
ton throughout England before the union was, that it might 
exiſt and be a Chancery in any part of England. And by parity 
reaſon, the conſequence of this court's having a general ju 
nldiction throughout Great Britain will be, that it may exiſt and 
be Chancery | any place of Great Britain. 


e > From 


\ 
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From hence it will follow, that it may be in Scotland, and 
then this writ requiring the defendant to appear at the day of the 
return before the King in his Chancery, whereſoever that 
in Scotland at that day, in 2 che Chancery had been in 
Scotland. | ***; 


That I take it is ſuch an objection to this writ, as will make 
it illegal, and be ſufficient to abate it: It is to compel an Eng- 
lifh ſubject to appear out of England: And that by the laws of 
England no Engliſh ſubject whatſoever can be compelled to ap- 
pear to anſwer ſor a matter of right out of England, is a prigci- 
ple of law which cannot be diſputed. The ſtate of the union 
has made no change at all in this particular, but the law af 
England is ſtill lex terrae as magna charta ſtiles it, and it is to be 
executed within this land of England. | 5 


| 
KF { 
In order to explain and enforce what I mean, when I ſay the 
court of Chancery may by poſſibility exiſt in Scotland, I — 2 f 
amine a little the foundation of that matter, 12 , 
The juriſdiction of this court/is of a complicated nature, and b 
includes in it great variety. But I muſt ſubmit, whether that f 
whole juriſdiction, that great diverſity of power, which it has, q 
does not flow from one Bring, and is raiſed upon one general f 
foundation, that is the great ſeal. 1. If it be conſidered as 8 th 
court of ſtate, where all publick acts of government are ſealed 5 
and inrolled ; that manifeſtly comes from the great ſeal, which 1 
is what gives them their legal authority. th 
2. If it be conſidered as an. officina .juſtitiae, for the iſſuing fi 
of writs; that certainly comes from the ſeal, which gives them the 
being. | IT, of 
6 . | | tha 
Of the original 3. The juriſdiction of this court, as it is a court of equity, to 
of the equity ju- is perhaps of all others the moſt difficult to be traced, both 2 wr 
Chancery, to its foundation, and the time when it had its original, But 
| think-there have been very great opinions, and I am apt to be- ſea 


lieve a ſtrict ſearch into antiquity might enable one toſhew, that 
this JuriſdiQion alſo has taken its riſe from the great ſeal. For 
the Chancery being upon the diviſion of the King's courts u 
' tyrally the officina jwftitiae, from which all original writs iſſued, 
and where the ſubje& was to come for remedy in all caſes ; the 

ancellor was applied to in all caſes, for proper writs, bete 
e Tubje& wanted a remedy for his right, or redreſs for 3 
wrong that had been done him. But in the execution of this 


authority, he was confined by the rules of the common cher 


„ 
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could award no writs, but ſuch as the common law warranted : | 


Therefore when ſuch a caſe came before him, as was matter of 
truſt, fraud, or accident, (which are the ſubjects of an equity 
juriſdiction) the Chancellor could award no writ proper for 

the plaintiff's caſe, becauſe the common law afforded no re- 
medy. Upon this it is not improbable, that the Chancellors 

who were moſt commonly churchmen, men of conſcience, 

when they found thoſe cafes grew numerous, in order to pre- 

vent the ſuiters from being ruined againſt right and con- 

ſcience, and that no man might go away from the King's 

court without ſome relief, ſummoned the parties before them, 

and partly by their authority, and partly by their admonitions, * 
laid it upon the conſcience of the wrong doer to do right. 


* 


4. If it be conſidered as a court of common law, as the Of the court of 
bag is in which we now are; the principal parts of that juriſ- Chancery con- 


diction are to hold plea upon writs of-/crre facias on records 
of this court, upon monſtrans de droit, and traverſes of offices 
found upon writs iſſued out of this court. Theſe likewife have 
their being and eſſence from the great ſeal. And this very pro- 
ceeding in a ſcire facias to repeal letters patent, which my Lord 
Cake ſays in 4 fl is the higheſt point of a Chancellor's juriſ- 
dition, is in a particular manner derived from the great ſeal ; 
for the very end of the ſuit is, and ſo is the judgment, that 
they be recalled back into the ſame place from whence. the 
went forth under the great ſeal, that they may be ami =sr 
that is, that the great ſeal may be taken off In the caſe 
of the Mayor and burgeſſes of Leverpoole = the Chan- 
celler of the county palatine of Lancaſter in B. R. Trin. 12 Ann. 
there was a 4 T acia to repeal a charter granted to that cor- 
poration under the great ſeal of the county palatine. To this 
ſuit a prohibition was moved for, for want of juriſdiction. in 
the court. But it was reſolved, that that court had juriſdiction 
of the cauſe, and amongſt other reaſons which were given for 
that judgment, it was declared, that this authority was incident 
to the ſeal of the county palatine : That the complaint of the 
writ being, that the Chancellor had wrongfully. put the ſeal 
to it ; it was proper to be examined in that court, where the 
ſeal was kept. | 


have mentioned theſe matters in order to ſhew, how ratio- 
tally ana naturally all this power of the court flows from the 
ſeal, But there is another matter which furniſhes the ſtrongeſt 
ugument in the world that it is ſo, and that is, that the de- 
lvery of the ſeal conſtitutes that great officer who exerciſes this 
Juriſdiction, and gives him all this power. OO 


The uſe I would make of this is, that if all the juriſdiction 
of the court of Chancery is e upon the great ſcal; I ap- 
4 


prehend, 


fidered as a court 
of common law. 


"142 * 


Great Britain. And what ſhews this more fully is, that the 
great ſeal might be put to writs there, and they would bear 1 


* 
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prebend, that it will alſo follow and attend upon it ; and thit 
_whereſoever in any part of Great Britain the law can take no- 


tice of the great ſeal. of Great Britain to be, there is alſo the 
Chancery of Great Britain. | 6 ons ap: | 


£4 Suppoſe his Majeſty ſhould take a royal pre reſs into get. 
land, and amongſt his miniſters ſhould make 19 T8 Chan- 


cellor along with him with the great ſeal :.I muſt inſiſt, as a 
conſequence of my argument, there would be the Chancery of 


in the King's name teſte meipſo : Nay, they muſt bear te/te in his 
Majeſty's own name, and no other, for a cuſtos Regni, or Lords 


Juſtices, can only be appointed, when his Majeſty goes out of | 
his kingdom; and the very moment he returns, their autho- 


rity ceaſes. But ſince the union, when his Majeſty is in Sat- 
land, he is Rill within his united kingdom ; and then by law 
there is no room for ſuch officers. ' And if writs may iſſue 
from Edinburgh under the great ſeal of Great Britain, teſted in 
the King's name; that is a full evidence, that the Chancery of 
Great Britain may be there. . 


But fill I muſt inſiſt, that by the law of England the ſub- 
jets of England cannot be called to appear in the Chancery of 
Great Britain whereſoever it ſhall be; ſince as that may be in 


Scotland, it may require him to appear contrary to the law of 
the land, and is therefore a bad writ. b 


I have now done with thoſe arguments, which I have to 
prove this writ to be wrong, from the reaſon of the thing. | 
come now to conſider the precedents. And as to thoſe which 
were before the union, they are undoubtedly as has been open- 
ed; they have authority, and they have almoſt univerſal con- 
ſent of their ſide ; aud they were certainly right, and ſettled 
upon very good reaſon. But what I ſhall contend for is, that 
this form is now bad and erroneous, upon the failing of that 
reaſon, for which, before the union, it was good. 
were good before the union upon this reaſon, that the lawt 
notice that England was an intire ſeparate kingdom of itſel, 
that the great ſeal was the great ſeal of England, and the Chan- 
cery, the Chancery of England, and that the Chancery of Ex- 
land could not be out of the kingdom; and therefore it wi 
impoſſible to ſay, that this was to ſummon the ſubject to 35. 
pear out of England. But now the very contrary to this hol 
true; that the law takes notice, that England is no intite 
kingdom, but a part of Great Britain only; that the Chan- 
cery is the Chancery of Great Britain, and may have a being 
out of England in any other part of Great Britain. So that 
the reaſon and the preſumption of law, upon which 2 


K iv in 
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Gent form and thoſe precedents were eſtabliſhed, now Failing, 
and turning the quite contrary way; that form and thoſe pre- 
cedents will be of no authority againſt me in this caſe; but 
will rather be authorities for me, becauſe nothing is more cer- 
tain in reaſoning, than that from foundations and premiſſe 


which are contrary one to another, contrary concluſions ought 
to be inferred. | - | 


As to the precedents ſince the union, they are either ſuch 
as. have paſſed of courſe in the office, ſub /ilentis, without ex- 
amination ; or they are ſuch as have come in judgment before 
the court, and undergone litigation, that is, judicial prece- 
dents. HRS ns” | | x 


Now as to the firſt kind of precedents, of what authority 
are they? Surely they are of little or no authority. They are 
the work of clerks in the office, without confideration, and 
without knowing the opinion of the court. And if ſuch pre- 
cedents were ſuffered to prevail againſt the reaſon of the law, 
that would be to ſuffer the clerks to make the law. All 

che precedents which have been produced on the other | fide 
are of this kind, and they have not ſhewn any one judicial 
precedent in their favour, the reaſon of which is, that there 


of are none. WY 
n 5 
of But I apprehend the ſtrength and weight of the precedents 
are with us. I have in my hand a liſt of near thirty writs 
upon the files of the perty bag, iſſued ſince the union, which 
to are all made returnable in Cancellar* ubicunque tunc fuerit in An- 
= glia, in the manner we contend for; and I have alſo a judicial 
ich precedent, a judgment of the court in a caſe of this kind, 
en- which I take to be an authority in point for me. And I am 
on- the more encouraged to think To, becauſe the other fide have 
ttled thought fit to anticipate me in it, it glared them fo full in the 
that face, That was a ſcire facias againſt Sir Cleave Movr and 
that 


Peter n, upon a recognizance, given in this court, 
made returnable corgm Domina Regina in Cunc' jua ubicunque 
tunc fuerit in Magna Britannia, It was te/te 11 Fan. anm 
och of the late Queen. To this writ there was a plea in 
abatement, and Mr, Attorney General, that now is, took an 
exception, that it Was wrong, and ought to have been made 
Gram Domi na Regina in Canc ſug ubicunque tunc fuerit in An- 
lla. And he put ſeveral caſes, where ſince the union the great 
ſeal, and conſequently the Chancery, might poſlibly be out 
of England, and yet the ſubjects of England not obliged to 
appear there. And that exception made ſo great an impreſ- 
fion upon the court, that my Lord Harcourt, who then fat 
dere, abated that writ for this fault only. And what explains 
this authority further is, what was done upon it afterwards 
in conformity to that judgment and the opinion which was 


then 


£ 
1 
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then delivered; for the new writ was not made returnable in 


Cant ubicunque tunc fuerit generally, but ubicungue tunc fueri 
is Anglia, as we contend this ought to GR Tat Pry 


— 


* * 


And really I am at a loſs to find any ground, upon which 
the preſent caſe can be diſtinguiſhed out of that authority. 
For why was the writ in Perſehouſe*s caſe held bad? was it not 
becauſe ſince the union the Chancery of Great Britain may 

e in any place of Great Britain, and conſequently a writ 
which required the party to appear in that Chancery, where- 
ſoeyer it ſhould be in Great Britain, required him to appear in 
Scotland, in caſe it ſhould be there. So in the preſent caſe, 
ſhall not this writ pari ratione be bad, becauſe ſince the union 
the Chancery of Great Britain may be in any place in Great 
Britain; and conſequently this writ, requiring the party to 
appear in that Chancery whereſoever it ſhall be, requires him 
to appear in Scotland, in caſe it ſhall be there. I own I can- 
not diſcern any difference between the two caſes, 


. 5 
* 


By this time I hope it ſufficiently appears, that I was wel 
warranted in ſaying, that the ſtrength and weight of the pre- 
cedents is with us. For if the precedents ſub filentio are both 
Wales and there be no judicial precedent with the other fide, 
ut there is one in our favour ; that judicial precedent wil 
turn the ſcale, and over-balance the reſt ; eſpecially if the cir- 
s, even of our precedents which have paſſed /ub /- 
| dentig, are conſidered. For they have. moſt of them, if nk 
een ſince the judgment of the court in that . caſe of Perſebouſe, 
which ſhews what was then apprehended to be laid down 3 
the ſtanding rule of the court for the future. And I am in- 
Et 2 are all the caſes ſince that j 5 7 er 0 
een of conſiderable conſequence, and can be ſi d to have 
undergone. the conſideration of counſel, And ſome of them 
have = litigated, and come before the court 75 other 
points. Amongſt the reſt, there is the great caſe of the Sar: 
facias againſt the charter of Leverpaole, which cauſed a mighty 
2 3 W:/tminfter-ball, and there the return is confined to 
ngland. "Ee | 


In order 1 e the force of this argument in the preſent 
. caſe, ſome objections have been made of the other fide. 


Where errons- The firſt is, that our exception comes too late, for that it 
pre + prone now aided by the appearance of the defendant. And dus 
pearance, and Was enforced by obſerving, that it was abſurd to fay this de. 
where not» fendant had an hardſhip put upon him by being ſummoned a 
appear i- Scotland, when the court was at I gſiminſter at * 
return, and he has appeared here. | "The court 
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The anſwer to this is, that it is 8 

becauſe the defendant has come in "ſpec 

ſelf all advantages . and — 
AY 


enn þ ratty. v7 x6 

I may agree, eee f to this 2 that dh 
if the defendant had come in, and not relied upon chis excep- 
tion, but pleaded over ſome matter of bar, that might have 
precluded him from taking this advantage aſterwards. But 
when he expreſsly comes in for his Pr Purpole, I apprehend 
he may inſiſt upon it. | 


I do admit, that any error in i infos Nees is ſalved. woods 
party's appearance, and he ſhall not afterwards take advantage 
of it; becauſe the only intent of mere proceſs is to bring the 
defendant into court, and when he is come in, that is out of 
the caſe ; for he might have come in upon the writ without it. 
But an original writ: (as a cine facias to repeal letters patents 
was determined to be in the caſe of The King v. Eyre) is of 
another nature; 0 bring in che party, but 
alſo to found the juriſdiction of the court in that particular 
cauſe, and to be the groundwork of all the proceedings of the 
court afterwards. ' And I know no caſe in the law, where it 


ih g's or im- 


b 
| has been held, that an appearance has cured vey > error 1n te 
1 original writ, 
4 In the caſe of Wilſon v. Low, Trin. C M & M. in B. R. 
; ball. 59. In an if of death, the defendant-prayed oyer of the 
2 original writ and return, and thereupon demurred in ent, 
* as he might do in appeal. Upon the argument an exception 
= was taken to the ſheriff's return upon the original; and the an- 
ave ſwer was, that it was helped bythe appearance. But the con- 
em rere only helps, 
her when the party comes in and pleads to iſſue, not when. he comes 
ire in and challenges the defect. In the caſe of IWWiddrin 
phty Charlton, B. R. Trin. 11 Aunae, it was held, that error in meſne 
4 to proceſs was aided by appearance. But in that caſe Mr. Juſ. Eyre, 
in giving his opinion, * allowed the authority of Viſſen 348 
. Law, and diſtinguiſhed it, by abſerving that there the ex- 
eſent ception was to the return of the original writ, and therefore the 
appearance could not cure it: but here (ſaid he, and ſo was the 
| opinion of the court) he ſhall anſwer to the original writ, be- 
it is cauſe that is good; and it was held that there was no-difference 
this between an appeal and any civil action, as to the effect of an 
s de- Ipearance to cure errors; but that the effect of that was the 
z to lame in all caſes, 
t the 
. As to the objection, that it is abſurd for a man.to come, this 


court here ſitting, and object to the writ,” that poſſibly he might 


have 


151 


V, Lucas 86. 
Caf. temp. 
Hardw. 39. 

2 —_—— B. R. 


3 Tr. Atk. 570. 
2 Stra. 989. 


/ 
* 


| have been hurt by not knowing certainly where to "509 90 
being made to appear in Scotland, 1 0 N 


I take it, there is no abſurdity at all in that, for the law of 
England, which delights in certainty, is more reaſonable than 
to put a man even to the hazard of being hurt by an illegal 
writ, either in his liberty or his freehold, but he may come in 
and take advantage of it, before he is actually affected by it. 


+ 


Thus in caſes of miſnomer, where there is an original iſſued | 


againſt a man, or a bill of indiftment exhibited againſt him, by 
a wrong Chriſtian name: if proceedings were had upon that 
writ or indictment, they could not finally affect him. It he 
was to be arreſted by proceſs upon ſuch writ or indictment, he 
might have an action of treſpaſs and falſe impriſonment againſt 
the officer; nay, if he made oppoſition and killed him, it would 
be but manſlaughter, Cro. Car. 371. pl. 6. But notwithſtand- 
ing all this, to prevent any poſlible danger to this man's liberty 
or property, though he could not effectually be hurt by it, the 
law allows him time to come in and plead that miſnomer. to the 
writ or bill, and it ſhall abate for that reaſon ; and the defend- 
ant not be put to anſwer, though he is in court, 


And this he may do voluntarily, without ſhewing that he was 
brought in either by ſummons or compulſion ; only ſaying, that 
the defendant (ſuppoſe J. S.) verſus quem the olaintif af breve 
ſuum, or exhibuit billam ſuam, per nomen Samuelis, is named Jobn 
and not Samuel; and the writ ſhall abate. - 


I mention this to ſhew, how carefully the law has guarded 
the ſubject from receiving injury by erroneous proceedings ;? that 
barely upon the poſlibility of his being affected, he may come 
and take advantage of it, and avoid thoſe proceedings, without 
ſtaying till he is actually hurt by them. 


And if he may do this in mere perſonal actions, much more 
may he do it 'in caſes where his freehold comes in queſtion. 
And that it does in this caſe ; for this is a ſcire factas to repeal 2 
grant of an office for life, and conſequently to ouſt the party of 
that freehold, and for that reaſon has ſomething in it of the na- 
ture of a real action. And it would be needleſs to mention, 
what gteat advantages the law allows to defendants in real actions 
in point of proceſs and pleading, in order to fence and ſecure 
the freehold of the ſubject. 


Another objection was, that to determine this writ to be 
wrong, would be to overthrow a multitude of judgments kince 


the — 7 


_ T_T: 5h. 
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If this exception depends upon the ſame reaſon with that 
which was taken and allowed in gat als caſe (as I have 
endeavoured to ſhew it does) and is only a conſequence of 
the rule which was then laid down; then if the precedents 
ſhould be ihaken, it will be owing to that judgment, and not 
to the judgment which-we contend for in this caſe, 


But I do not remember ever to have heard that argument 
allowed, where the former precedents are both ways, as they 
are in this caſe ; and beſides, where there was a judicial pre- 
cedent in favour of the exception. For more miſchief has al- 
ways been apprehended from ſhaking one judicial precedent, 
than a hundred precedents ſub ſilentio. | | 


I take it, that this apprehenſion of danger is but a vain ter- 
ror, and that there can be no ſuch inconvenience ; for that 
where there are judgments, this exception will be out -of the 
caſe, and the defect cured. Where the defendant has come in, 
and not challenged the exception, but pleaded over ſome mat- 
ter of bar; that is a waiver of it, and he cannot take advan- 
tage of it afterwards by writ of error ; according to the rule 
which was laid down by Mr. Juſtice G. Eyre in the caſe of 
2 v. Lau, that an appearance will help, where the de- 


t comes in and pleads to iſſue, and does not challenge 
the defect of the writ. 


There are many caſes, where want of challenge of the 

will cure a defect even appearing upon the face, of the writ. 
As in debt upon ſimple con againſt an executor, which 
does not lie ; yet if he pleads to it, and a verdi be againſt 
him, he ſhall not take advantage of it in arreſt of judgment, 
or by writ of error. Telv. 56. 1 Lev. 201, 261. ln the caſe 
of variance from the Ræegiſter, that may be pleaded in abate- 
ment, but if the defendant waives that opportunity, he can- 
not take advantage of it afterwards, And ſo it was held Trin. 
12 Am. B. R. in the caſe of Skinner v. Newton, 


Bootle replied : The juriſdiction and proceſs of this court 
neither is, nor was deſigned to be altered by the union ; for 
there is an expreſs reſervation. Though if 945 had not, no 
body can think it would have made any alteration ; However, it 
was thought proper to declare ſo, in majorem cautelam, that as 


to all matters concerning England the great ſeal ſhould be uſed 
% it was before the union, 


Ui i 


7 


\ | ”Y 
| Ubiecunque furrit generally, differs from abicumpur fuerit in 
| Britamia The latter can by no intendment be fer 
right, but the former may, according to the known rule of 
conſtruction, verba generalia” ginetaliter ſunt intelligenaa. 
Precedents, though they paſs ſub ſilentio, are ſorely evidences 


of the forms of the court. And thus far they are authorities, 


that they ſhew it was not thought neceffary to alter them, when 


in ro Edo. 1. Wales was united to, and became parcel of 
the dominions of England; nor when Calais was fo likewife, 


Two or three precedents make not the law againſt a multi- 


rude to the contrary. H. 6. 30. 4 Ed. 3. 47. a. 
Du. E. 4. 110. Ie was ihe 5 of & Tk 
that the caſe of Bewdly was reſolved, and they were there ſet 
up in oppoſition to, and prevailed againſt the exprefs words of 
the act of Parliament. 


But if we ſhould admit their precedents, yet they muſt ad- 


mit ours too; and then they being both ways, either form is 
good: though by the way | muſt obſerve, that the forms of 


© the Regiſter canno: be altered, but by act of Parliament. 


e Jaſepb Fekyll, Mater of the Rolls. That is certainly ſo, 


and therefore if this form be warranted by the Regiſter and 
the precedents, I think nothing can be ſtronger. This court 
is ſtill the court of Chancery of England ; it is the Great Seal's 
being the Great Seal of Great Britain, which occaſions the 
bills to be directed to the Chancellor of Great Britain. 


1 think there would have been no er repre 
if the ſpecial reſervation had been omitted. - The xqth article 
is 2 covenant, that the juriſdiction of Scotland ſhall remain 
notwithſtanding the union; and as it preſerves the former ju- 


riſdiction to Scotland, ſo it excludes the Engliſb juriſdiction from 
extending itſelf thither. | e 6 


Parker, Lord Chancellor. The words ubicunque fuerit were 35 
large as poſſible, and when Calais was of England might 


extend to that, though the fubject would not be bound to ap- 


pear there. But when to explain it, it muſt be right; 
therefore in Magna [fone of is certainly . All che 

rs of this court flow from the Great Seal, which though 
it is now made the Great Seal of Great Britain, yet the at 
has not made the Chancery ſo. The powers of the Chan- 
cery, as a court, are in private property ; and the articles 
excluding that, the Chancery as a court of private property 
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cannot be there. All contempts of this court will be diſcharged, 
if this form ſhould not be eſtabliſhed. In the caſe of Bewdly I 
thought the objection was ve ſtrong, but it was got over for 
the neceſſity of the thing, and not barely for the ſake of unifor- 
mity: An this caſe and that are both in the ſame reaſon. The 
defendants muſt anſwer over. Reſpondes ouſter agarg. | 


#35 


Dominus Rex verſus Decan' et Capitul Norwid. 


ANDAMUS to admit Dr. Sherlock to a prebend of the ztudanes ts 
cathedral church of Norwich, And the writ ſuggeſts, admit a preben- 
that Queen Anne, by letters patent, 26 April, 13th of her reign, {37 *2 dis fall 
incorporated Dr. Sherlock, then maſter of Catherine-hall in Cam- 3 Bac. Abr. 532. 
bridge, and the fellows and ſcholars for ever; and grants that gu. 21, 

the then maſter (naming him) ſhould ſucceed to the next va- E 
cancy of a prebend in Norwich, and his fucceſſors, maſters of 
Catherine-hall after him, requiring the dean and chapter to aſſign 

him ffallam in choro et vocem in capitulo prout mos eff, Which 

letters patent were confirmed by the ſtatute 12 Ann. againſt 12 Ann. f. 2. 
mortuaries. And one of the prebendaries being now dead, this © 1 

is the firſt vacancy, to which the dean and chapter are required 

to admit Dr. Sherlock. They return, that King Edward the 

fixth, by letters patent, 7 November, firſt year of his reign, 

erected the deanery and chapter of Norwich into a corporation, 

and endowed the church, and gave them perpetual ſucceſſion. 

That neither he, nor Queen Mary or Queen Elizabeth, ever 

made any ſtatutes for the government of the corporation. But 

King James, by a body of ſtatutes ordained, that as often as 

there ſhould be any vacancy, the dean and chapter ſhould admit 

ſuch perſon as the King ſhould nominate under the great ſeal. 

And further (which is the clauſe upon which the queſtion ariſes) 

that none ſhould be admitted to be dean or prebendary, who 


before was prebendary of any other cathedral church. And 


that theſe are the ſtatutes which they have ſworn to obſerve. 
And for that Dr, Sherlock is dean of Chichefter, 'and a preben- 


— of St. Paul's, they refuſe to admit him; et ab nullam aliam 
cauſam. TOI 


Reeve argued that the return was inſufficient, and for a pe- 
remptory mandamus, The letters patent being confirmed by 
att of parliament, we are now as it were upon the conſtruction 
of a ſtatute, and as if every part of thoſe letters patent was in- 
corporated into the body of the act. And as ſuch it is of 
force enough to repeal and annul all former ordinances or uſages 
contrary to or inconſiſtent with it. So that whatever queſtions 
might ariſe upon the letters patent, if they ſtood barely upon 
heir own ſtrength, and how far they would prevail to ſet alide 


and 
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and controul the local ſtatutes of King James, will be intirely 
out of the caſe. 5 K Fenn 
It will not be denied, but here is an expreſs intention to unite 
the maſterſhip of Catharine- hall and this prebend in one and the 
ſame perſon for ever, and that Dr. Sherlock is to be the firſt per- 
ſon in whom this proviſion is to take effect. But what they 
inſiſt upon is, that he is a perſon incapable to enjoy this prebend 
under the local ſtatutes. I admit he is, if thoſe ſtatutes are in 
force, which I have ſhewn they are not. But then they ſay, our 
letters patent have in this particular affirmed the former law, for 


they only me the admiſſion to be prout mos eft, which mos is 
e conſtitution of our church, and that conſtitu- 


mos eccleſiae 
tion obliges us to refuſe any perſon, who is that time preben- 
dary of any other church. So that prout mos eff is as much as 


to ſay, that the maſter of Catherine-hall be admitted, if 


he be capable according to the conſtitution. 


But this is going too far, if we conſider where thoſe words 
come in. The letters patent ſay, that Dr. Sherlock and his ſuc- 
ceſſors, maſters of Catherine-hall, ſhall be habiles et in lege capaces, 
to hold and enjoy this prebend, and upon every vacancy man- 
dantes et requirenies the dean and chapter to admit them accord- 
ingly, prout mos ęſt, in the uſual form. * 


The oath in which the dean and chapter are bound to obſerve 
the former ſtatutes, is of no force, now thoſe ſtatutes are re- 


pealed. 


It is conſiderable, that as Dr. Sherlock is the firſt named, if he 
ſhould be held incapable, whether this proviſion can ever take 
effect, and whether his ſucceſſors will not be in the caſe of re- 
mainder-men without any particular eſtate, No body can take 
if the doctor cannot; and muſt this prebend be in perpetual 
abeyance, which may happen to be the caſe, for his ſucceſſors 
may be dignified as well as himſelf. And in this caſe it is not 
denied, but that he is maſter of Catherine-hall, and as ſuch he 
is intitled to this prebend. . 


Reynolds Serjeant contra. We do not in this caſe debate the 
validity of the grant, but only offer to excuſe our non-admit- 
tance. Nor do we rely upon the words prout mos eff, it is but 
expreſſio eorum quae tacite inſunt, and when the office is given to 
"yr he will be intitled to be admitted without that 
clauſe. | 


This 
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is is acommon appropriation, and by it all the local ſta- 
* Apel contradictory to it will be repealed, as if they 
had diſabled every maſtet of a college, and then the other had 
come and faid, the maſter of Catharine-hall ſhall be Un 
dary. But what I contend for is, that the ſubſeque 
viſion meddles not with any collateral incapacitics, 
Sherlock lies under by being prebendary of another church. 
Suppoſe he ſhould refuſe to ſubſcribe, as the 14 Car. 2. v. 14. 
requires; it is true he would have a right to the preſerment 
as maſter of Cutbarino- hall, but before he gets poſfeſſiom of 
it, he muſt remove his incapacity. And here I admit, if he 
reſigns his other prebend, he will. be intivled- to be admitted. 
So that this is only a perſonal difability, ariſing from his own 
at, from which he may free himſelf whenever he pleaſes. 
Suppoſe he had been able at the time of the ſtatute, fo as then 
the ſtatutes would not be affected; ſhall his ſubſequent 
acceptance of a prebend amount immediately to a repeal of 


the former proviſion ? 


As to the office's being in abeyance, there is no need for | 
that, Dr. Sherlock is intitled whenever he renders himſelf 
capable, and till then the 28 H. 8. c. 11. has given the profits 
of vacant benefices to the next incumbent. 


Reeve replied. This caſe can never be bro 


ught within the 
rule of legal diſabilities by act of Parliament, where a man is 


obliged to do any act, to give the publick ſatisfaction of his ſuffi- 


ciency for the office he is to be admitted to.. Curia adviſare 
vult, And afterwards | | 


Pratt C. J. delivered the reſolution of the court, We are 
al of opinion, that the return is inſufficient, and that there 
ought to be a peremptory mandamus, Upon the firſt letters 
patent, Fac, 1. the power of the King as founder is reſtrained, 
ad the dean and chapter, as it ſtood upon thoſe ſtatutes, 
night well refuſe ſuch a perſon as Dr. Sherlock. And fo they 
night upon the letters patent of Queen Anne, for ſhe having 

a bare right of nomination, could never unite the canonry 
tell to the maſterſhip of Catharine-ha!!, They may per- 
taps have their effect as a perpetual nomination ; but there is 
w occaſion to determine that point, ſince here is an act of 
vlament, which has confirmed theſe letters patent, and by 

A we are of opinion, the canonry itſelf is well united to 

maſterſhip of Catharine-hall. And it not being denied, but 


- dherlock is maſter of it, he is as ſuch intitled to a peremp- 
y mandamus, | 


Vor. I, M Pitton 
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Pitton verſus Walter. Ar Surrey are. 


p Pratt C. J. The bare tokechay the . is no evi- 
dence of the verdict, without ſhewing a copy of the final 


judgment. Becauſe it may happen the judgment was arreſted, 


or a new trial granted. But it is good evidence, that a trial 
was had between the ſame parties, ſo as to introduce an ac- 
count it of what a witnels . at _ trial, _— is ſince dead. 


The een W OF the leſſor of the aint was 
hely at law to him that laſt died ſeiſed; to prove the pedi 
the Chief Juſtice admitted a viſitation in 1623, made by the 
heralds, entered in their books, and kept in their office, to 
be read in evidence : He alfo admitted the minute bock of 2 
former viſitation, ſigned by the heads of the ſeveral families, 
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Sir John Pratt, Kur. Lord Chief Juſice. 
Sir Littleton Powys, e , 
Sir Robert Eyre, Knut. Tuſtices. 
Sir John Forteſcue Aland, Kut. | 
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Sir William Thompſon, Kur. Solicitor Ge- 
neral. PD 
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Between the Pariſhes of Burclear and Eaſtwoodhay. 


4 * 
N a ſpecial order of ſeſſions the caſe was ſtated for the Deſcent of a 
opinion of the court. That Abraham Hatchett, being 1.6 tg ain 

. legally ſettled in the pariſh of Burclear, about 18 years x he 8 
ate married and had four daughters. About eight years ſince dement. 
came with his wife and children into Eaftwoodbay as a cer- 12 Mode 430: | 
lcate-man, Whilſt they were there, a copyhold of 20 J. per Rem. 90. ; 

un * deſcended to his wife, which they enjoyed for five years El. 121. 

W her death; and then according to the cuſtom of the manor, tent, PTE 
leſeended to the eldeſt daughter. About half a year ago the ſurrender by the 


an aſked relief in Ea/twoodbay, and thereupon the ſeſſions ſend wife's facher ia 


f 

n back to Burclear, Before they took up the caſe upon the v6; 
Kul ſtate of it, an objection was made to the order of the 
juſtices, 4 that they only adjudge him likely to became 
argeable “ whereas a certificate-man is not removable, 
becomes actually ſo. And though the order of ſeſſions 

t he aſked relief of the pariſh; yet one order ſhall 

M 2 not 


* 


Salk. 524. 


cCaſe, being a- caſe more reaſonable than either that are therein 


cannot be ſuppoſed the Parliament intended, to put a certificate- 


2 goal ſettlement there, and the order to remove: kim fr 
thence muſt be quaſhed. - * 1-4 #\ 


' . 
EE 
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not be made good by another, no more than it can by matter 
alleged in the return. To which it was anſwered, 65 if the 
order of two juſtices is to ſtand by itſelf, then it will be well 
enough; for it is a general order of removal, wherein no notice 
is taken of his being a certificate- man, and therefore like 
is ſufficient. Beſides, that order is intirely out of the caſe, for 
the ſpecial matter being referred, to. the court, they are to judge 
upon that only. nod fait conceſſum per curiam. Then it was 
moved to quaſh the ſpecial order, becauſe though the man came 
into Zaſtwoodhay with a certificate, yet the enjoyment of the 
copyhold for five years, during which time. he was not remoy- 
able, had gained him a- ſettlement there. On the other fide 
it was ſaid, That the 9 & 10 V. 3. c. 11. having provided, 
<« that a certificate-man ſhall not gain a ſettlement, unleſs he 
takes 104; per annum, or ſerves a. pariſh office?*; and that being 
an explanatory act, which is not to be explained; therefore this 
man not coming within either of thofe „Was, notwithſtand- 
ing the deſeent of the copyhold to his wife, removable upon his 
becoming a charge to the pariſh. Et per curiam: This is not 
an explanatory, but a new law, and muſt therefore receive a 
liberal conſtruction. The exceptions in the ſtatute prove this 


mentioned. If a certificate-man by taking 10 U. per annun 
gains a ſettlement, @ f#rtior: ſhall, he that has, an eftate of his 
own, eſpecially in this caſe, where he does not come to it by 20 
of his own, (which might ſavour of fraud) but it is caſt upon him 
by the act and operation of law. If he that ferves a pariſh office 
gains a ſettlement upon account of his preſumed ability, with 
greater reaſon ſhall he that has ability of His own viſible to al 
the world. It has been already adjudged, that any other perſon 
by, the deſcent or purchaſe of a freehold. or: copyhold, at by be- 


coming intitled to a leaſe for years, gains a ſettlement ; and it 


man in a worſe condition. The value of the copybold is not 
material, for it is its being his own makes him not remotable. 
A man muſt take a tenement” of 10 J. per annum, to gain a fet 
tlement; but yet he may come to ſettle upon a 
own, though of ever ſo ſmall a value- This man theres 
being for five years irremovable from Bafeuordbay,. has gains 
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Atkin verſes Barwick. 


HE plaintiff, as of che effects of. Cripps and A denvery to 4, 


Duarme, bankrupts, brings trover againſt the defendants to the alc of . 


upon a precede uc 


for ſeveral parcels of ſilks. And upon the trial a Caſe was conſilerat'oa is 


made for the opinion of the court, 


not connter- 
manJable, but 
veſts the abſo. 


That the defendants were mercers and partners in London, lute property in 


and uſually dealt with Cripps and Quarme, who were alſo part- 
ners, living at Penny in Cornwal, And on 7 pril, 1715, 


the ſame time indebted to them for other goods. 18th of 44ay 
following Cripps and Quarme, without the knowledge of the 
defendants, ſent divers ſilks (the ſame ſent down in April) to 
Mr. Penhallow at Penryn for the uſe of the defendants. June 
the 4th Cripps and Quarme became bankrupts. June the 6th 
they wrote a letter to the defendants, ſignifying their affairs 
were in a declining condition; and thinking. it not reaſonable, 
the laſt parcel of goods ſhould go to ſatisfy their other creditors ; 
therefore they had not entered them in their books, but left 
them with Penhallow, who had orders to deliver them to the 
defendants. June the gth a commiſſion of bankruptcy iſſued, 
and the effects were aſſigned to the plaintiff, Reg the 13th 
the defendants received the letter, which was the firſt notice 
they had of the delivery to Penballow,: and as ſoon as poſſible 
they ſignified their conſent to take the goods again. 


Reeve pro querente. The bankrupts had e a good 
property in the goods by the ſale made the th of April. That 
is a point I need not labour. But the queſtion now to be 
conſidered is, whether any thing appears, to diveſt that pro- 
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negative of this \ queſtion. The goods it is true were deli- 
vered for the uſe of the defendants, but that delivery was with- 
out their knowledge. They were not obliged to accept them, 


tered, and the bankrupts might have countermanded that de- 
livery, If, inſtead of ſending them to Penhallow, they had 
them in their own hands, till an anſwer to the letter ; 
would that have altered the property ? Certainly it would not, 
is letter can amount to no more than a propoſal, and 
therefore the ſubſequent conſei (if it has any retroſpec) can 


Gays after the act of bankruptcy. Though the delivery 1s 


Fear to be in ſatisfaction of the precedent debt; ſo there is n 


perty, before the act of bankruptcy. I ſhall maintain the 


B. beꝛore agree- 
ment. 


Fortec, Rep, 


the defendants by their order ſent the goods in the declara- 357 . 
ration, and gave them credit in their books. Kt, being at 10 Mod. 432. 


and therefore before acceptance the property could not be al- 


valy have relation to the time of the propoſal, which was two . 
to be to the uſe of the defendants, yet it does not ap- 
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conſideration, and then the delivery is fraudulerit as to cre. 
ditors. 1 Mod. 76. 


Darnall Serjeant contra. By the delivery to Penhallew the 
| property was altered before acceptance, and the bankrypt 
could not countermand it; for there was a good conſidera- 
| tion, viz. in fatisfaCtion of the debt; and this is explained by 

not entering it in their books, and their unwillingneſs that the 
other creditors ſhould come into an average for theſe goods. 
This does not take effect as a gift, but as a ſatisfaction, and 
therefore not countermandable. Dy. 49. a. 2 Roll. Rep. 39. 
2 Leon. 30. And ſince it cannot be countermanded, the per- 
ſon to whcſe uſe they were delivered, has an abſolute pro- 
perty in them, till diſagreement. 1 Noll. Ar. 32. pl. 13. 
Sty. 296. Yelv. 164, Ce. Fac. 667. Here was no diſagrees 
ment, but as ſpeedy a conſent as poſſible, _ 


| Reeve. An accord executory is no ſatisfaction, before it is 
executed, It is admitted that a delivery without conſideration 
may be countermanded, and I infiſt this is ſuch ; for the pre- 
cedent deVt is not merged, becauſe the party could not plead this 
re-delivery in bar of any action for the value of the goods, 
unlefs they actually were returned to the perſon who ſold 
them, or be ſignifed his conſent, which was not done before 
the act of bankruptcy committed, NE 


C. J. The queſtion is, whether by the delivery to Penhal- 
hu, without more, the property was altered; for if that deli- 
very was countermandable, then the act of bankruptcy inter- 

d vening before any aſſent of the defendants, will prevent the 

property from veſting in them. I think, upon the circum- 

flances, that there appears a ſufficient conſideration to toll a 

ſubſequent power of countermanding, and that this delivery 

was in fatisfaftion of the debt. It is true the bare delivery 

will not extinguiſh it, becauſe he had a power to diſſent ; but 

e Ven. 198%, yet according to Butler and Baker's caſe in the 3d Report, the 
Show. C. Parl. abſolute property paſſes, ſubject to a diſagreement by one 

BO. 618. the parties; The contract does not ſtand open till agreement, 

Thompſon v. but is compleat, unleſs there be an actual diſagreement. 
Leach, _ conſequence of all this is, that the delivery to Penhallow to 
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the uſe of the defendants, being before the a& of bankruptcy, ah 
and founded upon a good conſideration, transfers the abſolute WI 
roperty to them, it being ſtated, that they never at h 
sf: accord”, | | ſtab 

* ; * one 

E. re J. All theſe caſes go upon the diſtinction, where the not 
delivery is with and without conſideration. Dy. 49- If with pus 


conſideration, and the delivery is of money, debt lies. 
Tee, 23 24+ 2 Cro. 687. Raſt. 159. If of 82, 6b 
: | "H . ; N I / . 1 


1 B.. 68. The precedent debt is a ſuffcient conſidefation, 
and it veſts before notice; for it being to his benefit, a difagree- 
ment ſhall not be preſumed. Ko 


Forteſcue J. Property by our law may be diveſted, without an 
actual . as 2 ſold in a ſtable. But it is * 2 
by the civil law. A general bailment alters no property, but 

this is not ſuch. It cannot be taken for a reſale, for detect of 
contract; but it is properly a payment in fatisfaction. It is moit 
reaſonable to apply it to in the debt, and not as a gift; 

for a man is juſt before he is kind: And fince he paid it in ſatis- 
faction, we will intend an acceptance, till the contrary appears. 
Fudicium pro defendentibus. 


Bradſhaw verſus Mottram. 


HE plaintiff brought a gui tam upon the ſtamp act againſt Lee to pro- 
the defendant, for marrying without licence; and had 9 

him in execution, where he had lain ſome time. And now fendant.. 

Yorke cited the 18 Eliz. c. 5. F. 3. and produced an affidavit of 

the poverty of the defendant, and had the leave of the court, 

that the plaintiff might compound with the defendant. . » - 


* 
Dominus Rex verſus Saunders. 


70 RK E moved for leave for the coroner to take up the Leave to take 
body, and take a new inquiſition, according to 2 Sid. 101. 8 

Salt, 377. which was granted; and it was ſaid, the coroner — 

could not do it without leave of the caurt. 


Hudſon et ux' verſus Aſh. 


A Niſi prius in Middleſex, coram Pratt, C. J. de B. R. | 


fo plaintif®s wife was taken up by warrant of a juſtice Conftable, with- 
of peace, for aſlaulting the overſeer of the pariſh, and in Pabeas corps 
aſting to the eſcape of a woman delivered of a baſtard child. _ 

When ſhe came before the juſtice, ſhe could not find bail; but 

at her requeſt he gave leave for her to lie that night at the con- 

ſtable's houſe, in order to get bail againſt the morning. Then N 
one on her behalf demanded a copy of the commitment, which 

not being delivered, an action was brought upon the habeas cor- 

pus act. Et per Pratt, C. J. The queſtions are two, whether 
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che defendant, be an officer, and whether the plaintiffs wit 


the ſtatute. As to the defendant there is no doubt but a * 


Infant. 


cited in 3 Tr. 


- Atk. Rep. 721. 
pl. 271. 


What neceſſaries P ER Pratt, C. J. Neceſſaries for an infant's wife are neceſ- 
to charge infant. 


Where a man 
ſubmits to be 
examined as to 
matters which 
will be penal 


will not inter- 


Was detained by virtue of any warrant within the of 


ſtable is within the act, but I do not think this action well 
brought. For the woman was not in his cuſtody by virtue of 
any warrant ; what warrant there was, was only to bring her 


- before the juſtice, and that was fully executed by ſo doing; and 


the time ſhe ſtaid at the conſtable's after that, was not by virtue 
of any warrant or commitment, but at her own conſent and 
defire, to remain under a voluntary cuſtody : Neither is this a 
caſe within the miſchief of the ſtatute which was indefinite 
commitments, The plaintiff was called. Then the defendant 
moved for treble coſts, being a conſtable. - But the Chief Juſ- 
tice would not certify, becauſe this cuſtody was not in execution 
of his office. | 


Tremain's caſe. In Canc'. 


| 32 an infant, he went to Oxford, contrary to the or- 
ders of his guardian, who would have him go to Cam- 
bridge. And the court ſent a meſſenger, to varry him from 
Oxford to Cambridge. And upon his returning to Oxford there 
cy another, tam to carry him to Cambridge, quam to keey 
im there. | 


Turner verſus Triſby. At Guildhall. 


 faries for him; but if provided in order for the marriage, 
he is not chargeable, though ſhe uſes them. 


The Eaft-India Company verſus Atkins. In Canc'. | 


R. Vernon pro defendente, in maintenance of the plea. 

This bill is brought by the Eaft- India company, for a 
iſcovery of a private trade, ſuggeſted to have been carried on 
by the defendant and the other ſupercargoes of the Stringer 


upon him, equity galley, Which was ſent by the company in the year 1715, upon 
to return 


347» 


a voyage from hence to Canton in China, and 


poſe. | 
8. C. Cem. Rep. to England, 


They firſt offer to waive the penalties and forſeitures that be 
might incur by ſuch diſcovery; and then they ſtre them- 
ſelves by a covenant entered into by the defendant, which he 
obliges h 


acts of Parliament, which inflict thoſe penalties and forfeitures. 
Ag 


imſelf to anſwer to any bill to be brought againſt him 
for any diſcovery in any court of equity, and not to plead tho 
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AIs to their waiving all-penaldies*and forfeitures which might 
be incurred by the defendant by fuch diſcovery, we apprehend 


it is not in the power of che plaintiffs to indemnify us againſt 


them. Therefore I muſt take notice what diſcovery they pray. 


They charge that the. defendant and the other ſupercargoes 

d to receive on board ſeveral goods 

ley: That for that purpoſe the Stringer and the Thurſton failed 

together to the Downs, where the Stringer took on board ſuch 
goods as had been agreed upon. That having ſo done, th 
proceeded to Canton, where they in a private manner diſpoſe 


of thoſe goods, and with the produce of them bought another 


cargo of goods, which they put on board the Stringer: That 
they appointed the Thurfon pink to meet them in their return; 
but failing in that deſign they touched at Liſbon, and there ſent 
away ſeveral parcels of theſe private goods: And other part 
was put on board the Succeſs, And after all this they met with 
the Lemmon at ſea, on board which they put the remainder of 
the goods, and they were ſent to Holland. 


Me apprehend, if we are bound to anſwer this charge, we 
ſhall be ſubject to all the penalties appointed by the act g /V. 
which are 2 of the ſhip, goods and double value; and 

of 6 Ann. againſt breaking bulk. By the act 9 J. 3. three 


fourths of the forfeitures are given to the company, and fo far f 


x that goes perhaps they may waive, But the other fourth and 
the ſhip and the double value they have no pretence of a right 
to, or power to waive, that being given to the informer. There. ' 
fore, to give ſome colour to this offer, there is an allegation in 


the bill, that the company is become the informer, and ſo they 
may waive the whole penalty. | 7 


To this it was objected the laſt time, that although it is 
alleged that they have informed, yet it is not ſet out where or 
when they informed, or for what goods. If they would have 


enabled themſelves as informers, they ought to have ſhewn the 
information, and that it related to het goods, and theſe fats 


charged in the bill, The plaintiffs were ſo conſcious of that, 
hat when a perſon on behalf of the defendant went, in order to 
ave a ſight of the information, and to ſee whether the company 
tad a power to make ſuch an offer, he was denied a fight of 
* Therefore we think, that ought to be laid out of the caſe, 
by conſequence their waiving the forfeiture will go for 


As to the penalties in 6 Han. againſt breaking bulk, by whi 

11 . 8 ich 

os enafted, that all goods to be laden in the Boff Indies ſhall 
tought to ſome port of Great Britain, and there _—_— 


from the Thurſton gal- 


6 Ann c. 3. ; 


PY ud 


and ſold by the company at a publick ſale by inch of candle: 
Ibe penalty is forfeiture of the value of the goods, one moiety 
to the crown, the other to the informer or ſeizor. And they 
do not pretend a title to that forfeiture, _ ate, e 


Ibey endeavoured to evade that act, by faying it reſpected 
the company only, but not thoſe that traded privately. But 
ſurely that cannot be the intent of the act, that when thoſe 

who are licenced to trade to the Eft Indies are liable to theſe 
' penalties, he that trades in a clandeſtine manner ſhall be in a 
better caſe. But to put that out of diſpute, upon reading the 
words 6 Ann. it is enacted, That all goods which ſhall be 
* laden in the EH Indies upon any ſhip or veſſel belonging to 
any of her majeſty's ſubjects with intent to be tranſported, 
«ſhall be brought to ſome port of Great Britain, and there be 
„ unloaden; upon pain of forfeiture of all ſuch goods, one 
« moiety to the queen, and the other to the informer.” 80 
that if the defendant ſhould be forced to make this diſcovery, 
he muſt be liable to the forfeitures in that act, and the waiver 
of the plaintiffs will not fave him harmleſs. | | 


Taking that to be ſa, we apprehend we are in the common 
caſe, that no court of equity will compel a defendant, to ſet 
forth any thing that will ſubject him to penalties. But on 
the contrary 2 court of equity relieves againſt forfeitures. 
"The plaintiffs being aware of this, have inſiſted upon a cove- 
nant, they have got the defendant into, that he would at his 
return to England, if required, anſwer upon oath to ſuch bill 
as ſhould be brought againſt him for a diſcovery, and not demur 
or plead in bar: A the company agree to waive the for- 
ſeitures, and accept of their damages, which amount to 900, 
per cent. and are as much as the forfeitures. | 


This is the firſt of the kind that has come into a court of 


equity, and if it ſhould be admitted, may; be of dangerous con- 
ſequence, I would obſerve, that we are not plaintiffs to be fe- 
lieved againſt this covenant, though the manner of obtaining 
it is extraordinary. After theſe gentlemen had been taken 
into the company's ſervice, and had prepared every thing for 
their voyage; then they muſt execute this covenant, or elſe be 
diſcharged. - "Theſe are hard terms to be put upon any many 
but it is what the company has practiſed, Then they are alſo 
to contract, upon what terms they are to receive their wages; 
and though they go upon a trading voyage from port to pots 
and deliver their loading ; yet there is a covenant, that if the 
ſhip miſcarries in her return, they are to loſe their wages: 
This covenant, as often as it has been brought in queſtion, 


has been fet aſide. 


Tat 
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weſe people for entering into this covenant, which is an un- 
dertaking on the company's part, that they ſhall not be ſubject 
to any forfeitures or penalties. ' That ſeems to be the conſide- 
ration. But that is an undertaking, which the company can- 
not pretend to make good. And then the covenant is without 
conſideration. | 


Beſides if the plaintiffs are to have any benefit of this cove- 
nant in a court of equity, it muſt be by praying a ſpecifick per- 
formance of it. And there is always a difference taken, between 
2 circumſtance of fraud in order to ſet aſide a covenant, and 
where there is room to decree a ſpecifick performance of it. 


It is objected that a man may waive any benefit the law gives 
him, and enter into an agreement for that purpoſe. To this I 
anſwer, Thoſe agreements have always been ill looked upon in 
a court of equity, Where a man gives a mortgage on his eſtate, 
with a covenant not to bring a bill to redeem ; it cannot be pre- 
tended, but that, notwithſtanding ſuch covenant, he may bring 
his bill, and the court will decree a redemption. Nay though he 


> © x 3. E » 


on confirms it with an oath, for ſo far Mr. Stiſtead went as to take 
ſet an oath from the mortgagor, and yet in that caſe the court decreed 
on aredemption. Where a man borrows money upon a mortgage, 
tes. and covenants that if he doth not pay the intereſt yearly, ſuch 
* intereſt ſhall carry intereſt; this ſeems to be a reaſonable com- 


penſation to the party, for being diſappointed of the receipt of 


covenant, Though the party that enters into thoſe covenants, 
may be ſaid as much to forfeit or waive the benefit of a court of 
equity, as we have done in this caſe, 


We apprehend the covenant to be of an extraordinary nature. 
lt is, that a man ſhall not make Jr of his defence. That when 
be comes before the court, he ſhall not ſet forth the truth of his 
ale. Indeed in a covenant to ſuffer a common recovery, there 
an agreement what defence the parties ſhall make; but was it 
tier known in a court of equity, that a covenant to ſtrip a 


8 man of his defence was allowed ? Ae. can abridge a man of one 
Ae. = his defence, why not of the whole ? If this is good, it ma 
110 © cxried further, and you may have a covenant, that if a bi 
Om brought, the defendant ſhall appear and make default, and 
: a op taken pro confeſſ. And that will be a new ſtep, and 
, n 


un.. n 2 cours of equity to withſtand all ſugh attempts 


The next thing I would obſerve is, the conſideration given to | 


tis intereſt, And yet a court of equity will relieve againſt ſuch a, 


| 
4 
\ 
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The -covenant is, that be ſhall not plead the penalties and 
forfeitures ; but what if be does plead? Is the court to paſs 
en an allegation of ſuch a covenant paſs over the merits of a 
cauſe? No truly, they will rather go into them, in abhorrence 
of ſuch a practice. {ils | 


We cannot apprehend of what weight this covenant is in a 


court of equity. We do not know what a court of equity has 


to do with a covenant, unleſs it be executory; there a man 

may come to have a ſpecihck performance of it: But can 
they pray a ſpecifick performance of this covenant ? He has 
covenanted,' he will not plead, and yet he has pleaded. Is 
there any thing executory in this ? "They may take what advan- 
tage they can of this. covenant at law, but a. court of equity 
will add no weight to it, eſpecially when it is to ſubjett a man 
to a penalty, contrary to the 'buſmeſs and intent of a court of 
equity, which is to relieve againft penalties and forfeitures. 


The rule in equity, that no defendant ſhall be compelled to 
ſubje& himſelf to penalties and forfeitures, is founded on na- 
tural right and juſtice. It is a rule that has been obſerved in- 
violably without exception till this attempt.” "Therefore as we 
cannot be acquitted by the company from theſe forfeitures, it 
would be a monſtrous thing for a court of equity to make us 
liable to chem; and the rather in this cafe, becauſe it is mak - 
ing a ſtrain, upon an allegation of the company, and barely upon 
an apprehenſion that they have been injured by the defendants. 
Whereas it appears dy the pleadings, that they never had 2 
better voyage or more profitable return, for they made 2000. 
per cent. profit. 8 * 8 


They ſurmiſe, that the gobds put on board the Stringer galley 

by the defendants were of great value, and that their tonnage 
would amount to a ou m; whereas it appeared upon thc 
furvey, when the ſhip arrived in the river, that ſhe yas ful 
loaden with the company's goods. So that their whole com- 
plaint ſeems to be conjectural and groundleſs, and has no oath 
to ſupport it: Or if there was any real ground for it, the 
plaintiffs may have their remedy at law. We do not come 
into this court to be relieved againft this covenant ; but for 
the plaintiffs to take from us our lawful defence, and thered7 
to ſubje& us to forfeitures and penalties, there is no for 
it; and therefore we hope our -plea ſhall be allowed. 


Sir Thomas Powys contra. In order to remove the prejudice 


which the defendants have endeavoured to bring the 2 
. | under, 
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* covenaat. from them, L would. obſerve, that Sy 


at q . 3. has eſtabliſhed an oath to be taken by members 


of the company, that they. will not ſend ta the, Zaft- Indies any 
goods for their private account, contrary to that act. So that 
we are upon an act of Parliament, and the covenants the com- 
pany takes from their ſupercatgpes, is in purſuance and execu- 
tion of that act; and there is nothing charged in this bill but 
what is forbidden by that act ; for, we aſł them, Did nat you 


; carry more goods than the company allowed? Did you not. 


when you went out make an agreement with the Th»r/ton galley, 
that ſhe ſhould at high ſea lay on board ſuch and ſuch, goods: 
And ſo go on with the ſeveraſ parts, of the frau. 


. 
no and o ids a ns, except ſuch aa 
by pp may 3 their ſervants or — 2 The. de- 
fendants are the agents of thoſe perſons who may trade thither, 
and not within the -deſcrigtion af thoſe who are by. that act 
lubjected to., penalties. for exparting goods to the Eaft- Indies. 
Therefore, as to the gutward voyage, they are not within any, 
of the penalties, of that act. 175 2 e 
But ſuppoſe theſa men ſhould. not be taken (with reſpeR. ta 
theſe tranſactions) to be agents to the company, but to be per- 
lons within the act ; yet hy this act. three fourths] of the 
feitures are giuen to the company, and the other fourth to tha 
inſormer; and the, company. having become informers ate in- 
titled to it: And it is ſo charged in the hill, that. no informa- 
tion having been brought by any other perſon for the forfeituxes, 
the company have preferred one in the 2 


H chat be ſo, we have three fourths by the act, and the other 
fourth as informers, and fo, may waive: all the forfeitures. And 
then we are in the common caſe: of a man that ſues ſor tithes, 
he may waive: the forſeiture, and bring a bill for a diſcovery. 
do a man may waive the: penalties in the ſlatute and have a diſ- 
covery what: timber has been cut. We therefore apprehend, 


that as to the outward bound voyage we have a right to call 


them to an account ; and if fo, they muſt anſwer a great part of 
our caſe, which is all the» tranſaction relating to this fraud, 
from the time of thein entering into our ſervice, till theis return. 
And yet the plea. is general, and covers the Whale, as well the 
eutward as the home bound voyage. ty 


The home voyage falls under another conſideration. For the 

ſtatute 6 Aunas taking notice, that there had been great frauds 

lu breaking bulk, it provides that theſe: wha, offend in that 
* | ? manner 


manner ſhall forfeit the ſhip and goods; one ofety to the in⸗ 

former, and the other moiety to the crown. And that ſtands 
upon the point of the covenant that has been ſpoken to, whe- 
ther a man may not agree, that he will not commit a fraud, 


As to the caſe of a mortgage, it is in its on nature re- 
deemable, and a covenant contrary to the nature of it ſhall 
not be allowed. But may not a man covenant that he wilt 


not diſturb a purchaſer ? This covenant is only to prevent 2 


fraud, and detect it if committed. 


And this agreement is upon a good conſideration, for it is 
the foundation upon which the defendant is tet into fo conſi- 
derable a profit. The conſideration of the covenant is, that 
the company allows them thoſe profits mentioned in the bill; 
fo that it is both a lawful covenant, and for 'a valuable con- 
ſideration. N | eee PEAS ee 


Then it is a covenant that goes along with a truſt, which 
no man would put in another, without a power to come to the 
knowledge how it is diſcharged ; for theſe dealings lie in the 
knowledge of the defendants only, and cannot come to the 
knowledge of the company, without a diſcovery from the de- 
fendants. It is a truſt to be executed on board a ſhip, and at 
ſea; and therefore neceſſary to be guarded by ſome reaſonable 
proviſion, It is not like a covenant to have intereſt upon in- 
tereſt, for a man has a recompence by ſimple intereſt. And 
intereſt upon intereſt is what the law will not allow of. But 
this covenant does not hinder any man of his right, but only 
prevents a fraud. (27 6 1 

It is ſaid a man has a right to plead, but may not a man re- 

nounce that right? He may in the caſe of tithes, and may not 

a man renounce part of his defence? May not I take a covenant, 

that a man ſhall give a judgment by default, and releaſe of 

errors? And may 1. come into a court of equity and com- 
pel a performance of that covenant ? In the caſe of a covenant 
to ſuffer a common recovery, will not the court decree a per- 
formance ? 1 roger 1 9 | 


It is true, that in ordinary caſes a man has liberty to plead, 
where he may be ſubjected to penalties. But then a man may 
waive it. And it is agreeable to the known maxims, volent! non 
fit injuria, and conſenſus tollit errorem. If a man will waive any 
particular manner of defending himſelf, why may he not ? 55 

The caſe is no more than this; I have made an agreement 
whereby I am to be honeſt, but I will alſo have an opportu- 
nity to get more than I ought. I have made a contract ** 


W 


een 


is not convenient for me to perform, it is fit for me to have ; : 
the profit allowed me by the company, but for me to perform” | 
my part of the covenant is no ways convenient. That is to 
ſay, I have played the knave, and therefore it is not conveni- 


ent for me to perform this cavenant, by diſcovering in what | 
manner, | | 


The queſtion therefore is, which of the parties ſhall ſuffer. 
Shall the company ſuffer, who have performed their covenant ? 
Shall they be ſtript, and the defendant go off with the profit? 
or ſhall the defendant ſuffer (if he calls it ſo) for his own ' 
miſbehaviour, if he has miſbehaved himſelf? I apprehend, that 
to take from us the means of coming at a fart 


on, is to 
take away the ſatisfaction itſelf. He that diſſeiſes me of the 


water that ſhould come to my mill, diſſeiſes me of my mill. 


The covenant is, that they ſhall not trade, and if they do, 
the company ſhall have ſo much per ton, and ſo much da- | 
mages, which comes to go/. per cent. and this is ſaid to be 1 
an extravagant recompence. Now they ſay, they have made 
200l. per cent. profit for the company; and if ſo, no doubt i 
but they have made as good profit for themſelves; and all the 
company is to have is but 901. per cent. and they carry off the - + 
reſt, | 


They ſay we may take our remedy at law. But the N 
covenant is, that we ſhall have a ſatisfaction in this hong, 


we were to go to law, how could we recover there? How could 
we prove what goods they carried out? Let us but have a diſ- 
covery of that here, and the meaſure of the damages is already 
lettled between us. And this is the very point that was in 
view, when the covenant was made; that if they carried out 
any ſuch goods, they ſhould make ſuch a recompence as was 


igreed upon. And nothing has happened ſince the covenant, ' 


alter the nature of it, as ſome times it falls out. 


U 


It is very conſiderable, that this thing ſhould be ſettled be- 
tween us; for if this plea ſhould ſtand, it may be the over- - 
vrowing the act of Parliament and the company too. As for, 
"at they ſay, that it is a new thing; it is quite otherwiſe, 
't15.the conſtant article they make with all their ſupercargoes. 


Parker Lord Chancellor. As to the offer made by the bill, 
to waive penalties and forfeitures ; though it is ſaid that the 
rm have informed in the court of Exchequer, yet they 

e not ſet forth the term wherein the information was made, 
2 the particulars for which the information was. But the 
Sendant is to take their words, that there is ſuch an infor- 


mation, 


\ 


mation, without knowing where to go to the record. Where 
a man ſcts forth, he is intitled to penalties as informer, and 
waives them; he ought not only to ſay that he has informed, 
but to ſet it out, ſo that it may appear to the court, that he 
has done ſo. Like pleading a former ſuit depending, it muſt 


be pleaded fo, tHat it may appear to the court, of what term. 


it is, and that it is for the ſame cauſe. 


There is another paint, which I think the plea does not. 
cover; ſor though the defendant is charged to be concerned 
in thoſe facts, yet it is laid in the disjunctive, that the defend- 
ants or fome of them: He might have faid, that he did not 
know that any other of the defendants- had done any of thoſe 
things: and if they had done them, and "he was to have 2 
ſhare with them ; yet if they only did them, they only would 
be We wo the'penalities;) © TS oe. Rn een 


As to the main point, this covenant is to be confideret as 
relating to a matter which muft in a great meaſure lie in the 
defendant's' knowledge. Therefore it is impoffible for the 

plaintiffs to hope for a fatisfaction, if they cannot get a dif- 
covery. They may come to the knowledge of ſome thin 
but it is morally impoſſible they fhould come to know 
without a diſcovery of the defenda nme. 


In the next place, if the defendant has been guilty of a 
fraud, it is a preſudiee to” the plaintiffs, "aid the defendant 
ought to make a reeompenee, by reaſon of that truſt they put in 
him, and by means whereof he had the opportunity of doing 
that wrong. Therefore from the nature of the truſt, and the 
difficulty for the plaintiffs to come at the knowledge of theſe 
tranfactions, it is reaſonable they ſhould have a dilCovery. 


But if this covenant is againſt law, it muſt not take place. 
It is ſaid it is againſt the nature of a covenant, to reſtrain a 


court of juſtiee, and to ſtrip a man of his defence,” © 


I think it is not a covenant te: reſtrain. the court from doing 
juſtice, but to enable the court to do it. It is a covenant 
that the truth of the caſe, and the whole: caſe, ſhall be lad 
before the court. There is à great deal of difference in the 
nature of the defence, upon an anſwer, or upon a plea: 
plea is not a defence to the juſtice gf the cauſe, but to the 
inquiry ; that the defendant may keep back part of the truth 
from the' court. Therefore it is not like the cafe of a covenant 
not to bring a bill to redeem, for a mortgage is an eſtate mae 
to a perſon-on condition to be void on payment. If the mone} 
be not paid, the eſtate is abſolute at law; but the buſineſs of 3 
court of equity is, to let him in to redeem. A covenant af - 
contrary doth not alter the nature of the” ſecurity ; it 
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cantinues 2 ſecurity for money as it was before, and is in its 
own nature redeemable. Such a covenant is to reſtrain a court 


1. 


from doing what is right and equitable, and is therefore void. 


What is the defence in this caſe? It is, that the defendant is 
not bound to diſcover what will ſubject him to a penalty. It is 
inſiſting, that the plaintiffs have no right to demand that dif- * 
covery. It is a negative privilege, that is allowed by the law, 
that a man may if he pleaſe refuſe to diſcover a matter that will 
ſubje&t him to penalties z it- is only a privilege, not a natural 
igt, for then he would ſhake that natural right whenever he 
thought fit to make ſuch diſcovery. If a man will waive ſuch 
a privilege, ſurely he may; it is not a thing prohibited by the 
hw. But the reaſon why he is not obliged to diſcover, is a 
want of right in the other party to oblige him to it. But if he 
will make a diſcovery he may, nor is any rule of juſtice or na- 
tural right broke by it. Is it unjuſt, that the whole caſe ſhould 
be laid before the court? If the party has not done any thing 
contrary to his duty, an anſwer can bo him no harm ; and why 
hould not this court carry it ſo far, when there can be no pre- | 
judice, unleſs the party is a knave? And if he be one, ſhall a The fame decree 


court of equity protect him? I am (ſays he) ſo fair in the matter, t f in the 
that I will give you a right to xa me. The ſending them South-ſea com- 


to law would be to no purpoſe, for the damages are to be mea- +5. bay Bum- 
lured by the goods carried out, and without a diſcovery there is Mich. 1728. 


0 knowing the quantum, T'be plea muſt be over-ruled, and Which fee in 

: tie defendants muſt anſwer, 1 Abe. Eg - Cal. 78. 

: 6 

ie v - . — 1 4 1 

i Dominus Rex verſus Inhabitantes Civitatis Norwich, 

* Nformation for not repairing three publick bridges ealled The King by 

1 arford bridges, lying within the county of the city of pans eee 

; ch, leading from the - market-croſs to [pfwich ; and ſets . 

ut that they are out of repair, and that it cannot be found city. B. R. has 

ing DI any perſon or body politick is bound by tenure or otherwiſe | paler 9 

arts * them, and therefore the inhabitants of the county of eon about re- 

laid ty are bound by the ſtatute: notwithſtanding which they pairing bridges. 

— not repaired them, but ſuffer them to continue in decay. 

the 


Jacob Robins and Samuel Fremoult, two of the inhabitants of 
* and county of the city, come in the name of all the inha- 
* 1 the city, and plead Not guilty, Then the record takes 
king } way of ſuggeſtion, that the queſtion is between the 
wn ns of Norwich and the inhabitants of the county of Norfolk, | 

Ve being intereſted, there ca. be no indifferent trial had 


22 there, 
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Popham 17, 


there, and Suffell being the next county, the venire is awarded 


the ſtatute 22 H. 8. c. 5. within the county of Norfolk, and not 


_ which are made to extend fue ad Harford bridge, which is the 


1 * * — 85 
er Term «© Geo. 


thither : And at the triaÞ-the jury find this ſpecial verdict. 


That the city of Norwich is an ancient city, and has been 
time out of mind a county of itfelf, diſtinct from the ty 
of Norfolk. That the three bridges were at the time of making 


within the county of the city of Norwich. That Philip and Mary, 
1 April, ſecond of their reign, reciting the many inconvenien- 
cies which had happened by not knowing the true bounds and 
limits of the county of the cy; ſevered ſuch an extent of 
round from the county of Norfolk, and annexed it to the city. 
hat the three bridges are within the annexed boundaries, 


ww 


fartheſt 'of the three, That they are public bridges, and no 


r; 
particular perſon bound to repair them. That they are out of a 
repair : But whether the inhabitants of the county of 9 A 
are bound to repair them, is the doubt of the jury, upon whi 11 
they pray the advice of the court. Et , Ge. be 

g . f we 

Reynolds Serjeant pro Rege made three points. 1. Whether the ing 
King can make a county of a city, or enlarge the boundaries of inh 
a. preſcriptive city, and make the enlargements parcel of it. Buy 
2. Admitting he may, whether the enlarged part ſhall be con- the 
ſidered as parcel of the old city, ſo as to charge them with re- out 
airing within the 22 H. 8. 3. Whether in this caſe the fartheſt char 
bridge be within the bounds of the enlargements. 2 
1. As to the firſt queſtion, there is no doubt, but that the next 

| King may enlarge the boundaries of any city. Moſt of the 664, 
cities of England are inſtances of the execution of ſuch a power, | 
and it has been generally done by charter, which was Ra 
ſufficient, without an act of Parliament. This city of Norwich Now t 
was ſo made at one time or other; for in Bradley's Treat fat. 

Cities and Boroughs it is mentioned as a borough, and part of 6. 7 

the county of Norfolk. Henry the ſeventh made Ghefter a county 70g. 
of itſelf, as appears by 4 Int. 215. 4 G. 33. 4. 
e ann. ODEO DRL 1 
2. Taking it then, that the King can enlarge an eity, U * di 
next queſtion is, where the charge of repairing . the 
ſuch enlargement lies. The ftatute- lays no abſolute zu, an 
the bridges are in decay; ſo that when the ſtatute was 
though theſe bridges were within the county of Norfolk, yet 13. le 
they were not in decay, the ſtatute had no operation up ON 2 
them, before they were annexed to the city of Norwich. if 1 on 
hundred were to be made at this day, the ſtatute of bue and "BN on] 
would take place within it. So the prerogative of the King inc! . 1. 
N 4 * 1. 


9 
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kting to à benefice void. by the promotion of the incumbent to 
a biſhoprick extends to a new created, pariſh,” as was reſolved 
in Dr. Birche's caſe in Shower, where there are maay inſtances 
of this natuse_-195 4473 Df Hufen Var gon lofi) 


8 þp8 © LG üer n;. Wee, 
3. The third point is, whether one of the bridges be within 


the annexed bounds; the words are 1% % ad pontem de Harford 
ad exteriorem partem rivi ; and that will take it in. There is a 
great difference, where wſque ad is uſed to terminate a way, and 
where it is only uſed as a mark or deſignation of any conſpicu- 
ous place. Caluin, in his Lexicon Furidicum, ſays uſque ad is 


ſometimes incluſions nota. 


It is objected, that the defendants- having pleaded, the gene- 
ral iſſue, could give nothing in evidence, but that the. bridges 
are in repair; and therefore that the trial ſhould have been in 
Norfolk. To this I anſwer, that generally it is ſo, as 2 Lev. 
112. 1 Sid. 140. 1 Keb. 498. 1 Mod. 112. 3 Keb. 301. 
becauſe prima facie the inhabitants are chargeable; and if they 
would diſcharge themſelves, they muſt do it by ſpecial plead- 
ing, and not upon the general iſſue, for the charge on the 


But theſe defendants were not chargeable de communi jure, but 
the county of Norfolk was; ſo that they are not obliged to find 
out who ought to repair, as they are when prima facie the 


F 


the county of Norfalk upon the general iſſue (as indeed they 
id) and therefore it was proper to Carry it into Suffolk, the 


the next county. Vaugh. 303. 2 Roll, Abr. 576. Gro. Elia. 
the bb. Goab: 420. Palm. 10. R 
ver, b 4445. s . | ha IDIOT - $9 
med Raby contra. This information is grounded upon the ſtatute; 
wich wo the ſtatute gives the juriſdiction to the ſeſſions, and where 
＋ a ſtatute preſcribes a particular method, that muſt be followed. 


4 fac. 643. 2 Roll. Rep. 398. 4 Mod. 144. 2 I. 302, 


2. The city and county of the city muſt be be. taken to 
i. diſtin; and if ſo, then the citizens only have appeared, 
{Me appearance is in nomine omnium inhabitantium civit Nor» 
de, and then the iſſue is not well joined. a 
. k a miſ-trial, it ſhould haue been in Norfolk. That 
tue next county, and entirely diſintereſted; for the only 
Faden on this iifue is, Whether the bridges be in repain, for 
** can be given in evidence on Not guilty. 1 Ven. 
5 d. 112. And on the record it appears not to be 
in the next county; for the venire is awarded to Suf- 


Jed as th 


inhabitants is a common law charge, 2 Inſt. 701. 1 Ven. 256. 


charge lies upon them. They might conteſt the right with 


© next county, Norfolk excepted, and there the trial 
EN ſhould 
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of one of the bridges. As if I preſcribe for common» uſque ad 


and upon that this information is fo 


Batter Term 5 es. 


{hows tive been. 1 . 125 155 x Roll Rig. al. 
279. 2 Roll. Abr. 596, 597. | 1 


1 agree, the King may annex bund to 2 a city or r chunty in point 
of juriſdiction, but not in point of charge; for as to that it 
gil continues parcel of the old county. Tue ad is excluſive 


Michaelmas-day, I have no right of common * en 
day. 


Reynolds replied. The charge to Fe at common bn, 

repair The ſtatute gives 
a concurrent, but not an excluſive. juriſdiction, for here are 
no negative words, nor is this a new offence made by the ſta- 
tute, and upon thoſe grounds it is that the caſes went. As 
to the fault in the OY which was deſigned as a trick, 
the inhabitants of the city and of the county of the city are 
all one, for they are commenſurate. It is "abſurd to ſay the 
Juriſdiction of the county ſhall be abridged in point of inte- 
reſt, and not in point of charge. The city ”_ 
nexed to them, et rage cum onere. 


Ci. J. They who are not chargeable of common n 
diſcharge themſelves upon Not guilty : and if ſo, the trial was 
well in Suffolk. If they could only give reparation in evidence, 
then it ought to have been in Norfolk. There is no doubt but 
the information lies in this caſe; and as to the appearance, 
we may take them to be the ſame perſons, It ſeems to me 
that the fartheſt bridge is included, for it extends ad exterior 
partem rivi. There is nothing in — notion about diſtinguilt- 
ing between Jurifdiction and charge, for . both muſt go 
together. | 


<8. #- © XZ. 0 EI PN 


Eyre J. menno that the trial was 
che diſtindion taken by Reynolds. Sed 
ther argued. And at another day, 


icht in Suffolk, r 


urnatur to be 


| Reeve pro Rege. Firſt exception: That no information lies 
in B. R. becauſe the 22 an . ves Yr 2 6 to four 
Juſtices. Cro. Fac, 643. Rl Bos 4 Mad. 144 
Anſwer. I agree thoſe * for — 25 * makes 1 
new offence, and chalks out à particular method; but this 
was an offence at common law, and the ſtatute does not give 
an excluſive, but only a concurrent juriſdiction. Here are no 
negative words, though if there were, it has been held that 
negative words ſhall not take away the rye of this court. 


1 Sid. 359. 2 Keb. 340: 11 Go. 64. 
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| Second exception. They ſay this cannot be taken to be an 
information at common law, becauſe it lays, that the defend - 
ants debent reparare virtute, &c. and concludes contra formam 
atuti: Anſwer: Such a concluſion will not make it an in- 
formation upon the ſtatute; for nothing is here alleged, but 
what the common law ſaid before; and ſo it has been reſolved 
Cro: El. 148. Cy. Car. 340. 2 Roll. Abr. 82. pl. 6. If a 
ſtatute ſhould add circumſtances to a common law offence, 


the indictment need not conclude rontra formam flatuti. 1 Ven. | 


13. 1 Sid. 409. 2 Keb. 179. | 
Third exception. The information is againſt the inhabitants 


of the county of the city, and the appearance for thoſe of the 


city only. Anſwer. Throughout the whole record the in- 
habitants of the city and county of the city are. taken notice 
of to be the ſame. The bounds of the city and county of the 
city are generally the ſame. 1 Roll. Ar. 803. pl. 6. 


| Theſe are all the exceptions taken to the information and 
proceedings. I come now to the ſpecial verdict, upon which 
two points have been raiſed. | | | 


1. Whether theſe bridges are within the annexed bound- 
aries, for the defendants ſay that {que being terminus ad quem, 
and a, terminus a quo, all the bridges are excluded. There can 
be no diſpute but that two of the bridges are included, The 
queſtion turns upon the third, »/que ad pontem de Harford ad 
exteriorem partem rivi : This wr ix is only uſed to ſhew the 
circumference, for the other words take in the river. Now if 
It be taken excluſively, then the whole breadth of the bridge all 
round muſt be excluded: Words have been taken incluſively 
according to the ſubject- matter. 
b2, 67. 1 Ven. 292. 
bridges were only mentioned as notorious 


2. They ſay here is a miſ- trial, for on Not guilty the de- 
fendants could give nothing in evidence, but that the bri 

ure in repair, and therefore the trial ſhould have been in Nor- 
folt. Anſwer. Defendants, by not denying our ſuggeſtion, have 
admitted the queſtion to be, whether the city or county ought 
to repair. The caſes cited of the other ſide are only, that the 
perſon chargeable de communi jure ſhall not give evidence, that 
another is bound ratione tenurae, but that is not our caſe. If a 


pariſh be indicted for not repairing a highway, you muſt prove 


it to de 2 highway, that it lies within the pariſh, and that it 
18 out of repair; and if there be a failure in either af theſe, the 
defendants muſt be acquitted: - ꝙ H. b. 62. Bro, General iſſue 
3 53, 94. 34 H. 6. 43. Shaw. 270. | 

| N 3 Bran- 
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5 G. 7, 10g, 111. 6 C. 4baft 112 
3 Keb. 594. 3 Leon. 211. The 
places. | : 


18. Sk Faſter Term 5 Geo. | 1 


1 Branthwayte Serjeant contra. I ſhall fpeak; only to nn 
of the miſ- trial, and upon the information. t e my 


As to the firſt: No admiſſion of the parties can alter the 
law. It muſt appear to the court, that the queſtion is of ſuch 
à nature, as to draw the trial out of the proper county. 2 C. 

597. Hardr. 311. Here the only queſtion is, whether the 
city of Norwich is bound to repair, for they cannot throw it 
any where elſe, without ſpecial pleading. 3 Keb. 301. 1 Mad. 
112. 3 Keb. 370. 2 Roll. Ar. 597. pl. 14. 


Secondly, I agree the information would have laid as at 
common law, if that method had been purſued; but here they 
make it a ſtatute offence, and therefore they ought to have 
purſued the ſtatute remedy. 0 | 


The whole court were unanimous for the King upon all 

the points, but the miſ-trial. As to which the C. J. Powys and 

Eyre were of opinion, it was well in Suffolk : For che queſtion 

: naturally ariſes, whether the bridges are in Norfelk or Norwich ; 
; and the reſult of that is, that either the one ar the other is 
bound to repair; and Not guilty puts all in iſſue : There was 

no other way to make this appear upon record, but by ſuggeſ- 

tion; which not being denied, it is as well as if it it had ap- 
peared by ſpecial pleading. And it ſhall not be in the power 

of the defendants, to diſappoint the King of a proper trial, by 

their refuſing to plead ſpecially. Forteſcue J. contra, thought 

right ought not to be tried in this iſſue: Et fic adjour- 


natur 


The general The cauſe came now to be ſpoke to upon the ſingle point 
iſſue goes to the of the miſ- trial. | ; 


ſituation as well 
as repair of 


bridges where = = Cheſbyre Serjeant pro Rage. The defendants in this caſe might 
eee Fe put us to prove, in what county theſe bridges lie; and then 
te right of repair is a conſequence, wherefore the trial i. 

right. in Suffolk. They could not ſafely plea the ſpeci 

matter, becauſe it will amount to the general iſſue, and lo 

be demurrable. 34 H. 6. 28, 43. Bro. iſſue 53. 18 H. 

6. 21. Fitzb. alien fur flat. 4. 19 H. 8. 9. 2 Roll. Ar. 

683. The defendants might have proved theſe to be -privar 

bridges on Not guilty. 1 Ven. 256. The reſolution of the 

Forteſc. Rep. caſe of the King v. Inhab. Hornſey was contrary to he 
roy opinion of Halt C. J. in Show. 20. for Eyre, Dulbin, and 
- Gregory denied the diſtinction, though the reporter takes no 

notice of it. Mich. 8 V. 3. Rex v. Inhab. Ireton. The reason 

of this ſuggeſtion. was to prevent delay, and is therefore ©” 


be 
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If he confeſſes {as he has done here) the truth of the ſugge 


ped to ſay be had no aſſets, 
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be favoyred, ſince it hinders the defendant from challenging. 


then he is eſtopped: If he denies it, that denial is entered of 
record, and after that he fhall never come and allege that matter 


2 a fault. There is no other way to come at the truth of this 
fat, but by putting him to confeſs or deny it, for it is not a 
7i. 


matter iſſuable, 


per pais 140. Plow. 74. b. 10 H. 6. 54. 


14 H. 6. 2. Nient dedire amounts to a confeſſion, though it 
does not go on, fore verum concedit, as ſome of the entries are: 
"This confeſſion is as much an eftoppel, as in Salk. 310. where 


an executor ſuffered judgment by default, and then was eſtop- 


Pengelly Serjeant contra. The matter of this ſuggeſtion does 
not warrant the award of the venire into Nn It is not 
averred the county of Norfolk is concerned, but only by way 
of concluſion, idesgue, which is not ſupported by the premiſſes. 
I agree the ſituation might have been conteſted at the trial. 
The court might have refuſed this ſuggeſtion, as was done in 
Debne's caſe. 85 2 Roll. Abr. 597. pl. 1. If the jury had come 
out of Nerfolt, we could not have challenged the array. Hard. 

11. Caſe for diſturbing the plaintiff in taking the profits of a 
Judge of the ſheriff's court in London: On Not Guilty, it was 
ſuggeſted, that the office was grantable by the mayor and alder- 
men, and prayed the venire to the next county. But Hale C. J. 
refuſed to award it, becauſe it did not appear by neceſſary col- 
lection from the record, that the title of the mayor and aldermen 
to fill up this place would come in queſtion. Though the 
ſituation may come in queſtion, yet that does not determine the 
right; for the. defendants will be acquitted without trying the 
right, ſo that is not a matter within the extent of'this ſuggeſtion, 
Belides, this is of a matter of law, whereas Py" ſhould 
be of matters of fact only. Co. Ent. 59, 60. 2 Roll. Ar. 597. 
. 8. 1 Ven. 58, 52 Quo warrants 28. Nient dedire alone is 

0 


not a confeſſion, « Fac. 547. Dy. 367. pl. 40. 


C. J. Since it is admitted, the ſituation may come in queſtion 
that will by way of conſequence determine the other point, who 
ought to repair; and therefore the trial could not be in Norfolk. 
| take nient dedire to be as much a confeſſion, as cagnovit actionem. 
The matter of law in the ſuggeſtion ariſes cel out of the 
matter of fact, and without it, would not be compleat. a 
which Powys J. agreed. Et per Eyre J. On Not Guilty, th 
defendant may controvert every thing the proſecutor is bound 
to prove. He is bound to prove, where the bridges lie, an 
therefore Norfolk was an improper county, If a man would 
Uſcharge himſelf upon a particular account, he muſt plead it 
ſpecially; but not where the common right is his defence. 


N 4 


e 5 


If man is 5 ratione tenwrae, be may throw it 


þ 2 the the general iſſue. The ſame ſuggeſtion was 
pada hor Notes "caſe, and no exception” taken. 


Ne is judgment Bates in that caſe of Hornſey, Paſ. 2 2 


.& M. rot. 31. and in the debate, as I find in my notes, Holt 


2 i faid, the defendants might ſhew it not to be a highway. 


rigſexe J. thought, A beth, could not be given 
1721 ence on N pore For 1 Med. 112. Hale C. J. faid, 


Not guilty goes only to the repair or not; ſo that as to all other 


25 the defendant muſt plead, e ce Jo Parker C.]. 


eld fo, Mich. 10 Ann. There TY TW to one, 
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Trinity 1 Tot. 
5 Georgi Regis, Tn B. Re 


99 * 


Si John Pratt, Kur. Lord oy Juſtice, 

Sir Littleton Powys, >, RT 15990 

Sir Robert Eyre, Kut. Coin, A wa 
Sir John Forteſcue Aland, Kut. 


Nicholas Lechmere, Efquire, Attorney General. 
Sir William Thom ſon, Kut. Solicitor General. 


1 


Dominus Rex verſus Nixon. 80 


HE court refuſed to q ii a 

| which had been exhibited by rule of court: Eyre to be quathed on 
, obſerving, that ſuch informations are amendable. motion. And | 
18d. 152, 54 12 C1. 
Ny win man Pty gab . 


"Ry Rex verſus Jones. 
Tan re 
tem —— an attachment went him, without *>ſolute on firſt 
ew cauſe, 


(according to Salk. 84.) and there bein b 
— that he relied on the aflftance of , fellow workmen — gr 


him, the court ſent for the ſheriff of er into 
az and ordered him to take a fufficient force, g 
Bet 


Certificate con · 
cludes the pa- 

rich that gives it _ whe ; ; 
as to all fats was reputed his wife, went with a certificate from White Wal. 


Forteſc. 304Q, indſor, where they had fix children, Then the man dies, and 


* 


ps Trinity Term 5 Geo. 


| Between the Pariſhes of New- Windſor and White Waltham, 


O HN Piſſey, being legally ſettled in the pariſh of bit, 
Waltham, where he had lived two years with a woman who 


tham, owning them as man and wife, into the pariſh of New 


the woman {wearing they had never been mar ried, the Juſtices 
adjudge the children to be baftards, and ſettled in New 
Windjor where they were born. 


Reeve moved to quaſh the order, becauſe the evidence of 
the mother ought not to be admitted, and becauſe the certificate 
was concluſive to the pariſh of ¶ hite Walthem, to ſay they were 
not man and wife, For as no pariſh can refuſe a certificate- 
man, therefore whatever is the import af that certificate muſt 
be binding, elſe it would be hard to get rid of ſuch people. 


orte contra. It is a rule, that baſtards are ſettled where born; 
and I believe it will not be pretended, that the baſtard of a 
certificate-man can be ſent back with him. But the only queſ- 
tion will be, whether the legitimacy of the marriage could come 
in queſtion at the ſeſſions. As to the exception about the mo- 
ther's evidence, I take it not to be material in this court, what 
evidence the ſeſſions went upon. If the juſtices give an inſut- 
ficient reaſon for their adjudication, yet that is no ground to 
quaſh the order. Their adjudication, that ſuch a place is the 
place of the laſt legal ſettlement, is concluſive to this court, 

though they ſhew in the face of the order an act which in law 
Will not gain a ſettlement; for they, and they only, — — 


„„ Gans en in ES 


of the fact, and this court only declares the law artling 
that fact. If a jury finds not only the fa&, but the evidenc 
of it; yet you put the evidence out of the caſe, 'withaut deter- 
mining whether it be ſufficient or nat, and adjudge upon the 
fact only. The mother's evidence is good, for ſhe is a ſtrange 


quoad the pariſh, Salk. 478. ; 
- a N 5 e 

As to the certificate, that cannot enure by eſtoppel 35 3 wh 
deed. The ſeſſions are quaſi a jury, and not bound by eſtop- 11 
pels. 4 C. 33. 3. Salk. 276. Adjournatur; and the laſt daf 11 
of the term the Chief Juſtice delivered the opinion of the court. ” 
3 We are all of opinion, that the certificate is conclu- Bro, 
five to the pariſh of White Walhaom, and they are not to be our 
admitted to diſpute the validity of the 8 and hereion uri 
the ſix children, being actually chargeable to ew Winder, = TY 


be ſent back to White Maltbam. There is no doubt hut the Bard of + 
baſtard of a certificate -man is ſettled in the place of his birth, 2 
for he is not ſuch am iſſue as will follow the ſettlement of bn be 
bis father or mother, either is he hit or ber child within the Saif. 535. Pup. 
intention of the ſtatute, D as to be ſent back with the parent. Trin. 15 Geo. 2. 


Dominus Rex verſus Corrock. 


Ndictment for not repairing a highway, which the defend- Sufficient to 
ant was obliged to do - ratione tenurae of à certain houſe, —_— e eg 
which in another place is mentioned to be the manſion-houſe terurar, without 
of the defendant. | | Juae. 


Yorke objected, that by 5 H. 7. 3. it appears that the occu- 
pier and not the owner is chargeable to repairs of the highway, 
and therefore the indictment ſhould have been ratione tenurae 
ſuae, for it may be this houſe is let to another, and cited Noy 
93- Lat. 206. | | | 


Et per curiam, (upon conſideration) There is no neceſſity to 
lay it ſo, for ratione tenurae implies it to be ſuch a tenure, as 
makes him chargeable. And ſo it was held 1 Ven. 331. Rex. 
v. Fanſhaw, which is entered Mich. 29 Car. 2. rot. 12. There 
he was charged ratione tenurae quorundam terrarum et tenemen- 
urum, and the exception was taken, for want of ſuorum, and 
the indictment held well enough. But if it were neceſlary to 
ſay ſue, we think it is implicitly averred, by calling it after- 
wards his manſion-houſe; ſo guacungque via data, the indictment 
8 well enough. h * 


* 


Argyle verſus Hunt. - 


IBEL in the fpirityal court for the word whore, which No protidition 
upon the face of the libel appeared to have been ſpoken in ter ſeatence, 


eiiien 


I 


Juriſdition, 
in the Lbel, 


the 


naten Term g Go 


the ſpiritual court has an original juriſdiction, which is to be 
taken from them upon account of ſome matter ariſing in the 
fuit, as for defect of trial: there, after ſentence, the party ſhall 
never have a prohibition; becauſe he himſelf has acquieſced in 
their manner of trial, which is a waiver of the benefit of a 
common law trial. It is true, theſe words appear to be ſpoke 
in London, but how does the cuſtom of London appear to us? 
There is nothing of that in the libel: and though we have ſuch 
a private knowledge of it, that upon motion we do not put the 
party to produce an affidavit, becauſe the other ſide never diſ- 
putes it ; yet we cannot judicially take notice of it, and if any 
body will inſiſt on an affidavit, we muſt have it in every caſe, 
It was never known that the court judicially takes notice of 
private cuſtoms : but they are always ſpecially returned. Mich. 
9 Ann. Stone v. Fowler, There was a preſcription for the pa- 
riſhioners to repair the fences of the church- yard; and after 
ſentence they came and ſuggeſted, that the rector was bound to 
thoſe repairs, and that the ſpiritual court, in as much as the 
preſcription was not admitted, had no power to proceed: but 
the court held they came too late after ſentence. A prohibi- 
tion was denied. | | 


Bellew verſus Aylmer. 


againſt executor, I and then the record went on with a confideratum eff etian, 
phat that the plaintiff ſhould have coſts. It was admitted that the 
8&g N. z. c. 10. which gives coſts on a ſcire facias, does not 

; extend to executors, and therefore the judgment for coſts was 
What judgment erroneous. But then it came to be the queſtion, whether the 
; 146 Bo and what court ſhould reverſe the whole judgment, or only quoad the coſts 
in part only, And Fazakerley for the executor inſiſted to have it reverſed in 
toto, for that it was one intire judgment, on which they could 
not have ſeveral executions, C. El. 162. There were da- 
mages given to the crown in a quare impedit, and the oe: 
ment reverſed in toto. 80 is 1 Leon. 149. | Allen 4. H one 
defendant dies, and judgment is againſt all; it muſt be entire- 
ly reverſed. 1 Roll. Abr. 775. pl. 2- 2 Keb. 696. 1 Reb. 
r. 775. pl. 4+ 4 Ven. 27» 39 Cro. Car. 471. Salk. 24. 


Reeve contra. If the record had ſtopped at the awarding of 
execution, no doubt but all would haye been well e b. 
And then when it goes on with a con/aderatum ft ctiam, 
is a diſtin& independent judgment, and may be reverſed withou 

affecting the other. If part of the words laid are not ene 
and ſeveral damages are given, judgment ſhall be 2 
part only. Hob. 6. (ed vide Salk. 24. that caſe denied for 85 


In ſcire facias * a ſcire facias againſt an executor, execution was awarded, 


RR 
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Cre. 343. Moor 508. Cre. Bl. 538. I agree the caſe in 
Heb Sf in 2 Cre. 424- But de reaſon on which it was 
denied doth not impeach the authority of it as to my preſent 

oſe in this caſe, where there are two different judgments. 
1 Roll. Abr. 776. pl. 7. 5 Co. 58. As to the cafe Salk, 24- 
my report differs from it, for I took the damages to be ſeveral, 
dut he reports them to be entire. 1408 | 6 


Pier Curiam: Confideratum en etiam does not disjoin it at all. 2 Saund. a 97. 
If a man declares as ten pours it is the ſame as. Leh" 1 Sid. 357. 
ther the judgment be entire for 200. or ſeveral, for ea 107. 
Adjournatnr. * pF EAT | 


% 


: 
" 
* 


And Hil. 5 Geo. without farther argument it was reverſed as 
to coſts, and affirmed pro reſiduo, on the authority of Green v. Lill. Eat. 233. 
Waller, Hil. 13 W. 3. rot. 20. and adjudged in B. R. Trin. 
2 Aun. on error out of Ireland: It was reverſed as to coſts, and 
affirmed as to the reſt. W Ie gr 40 
, | 1 


Dominus Rex verſus Inhabitantes de South- Marſton. 


5 „ i ae Ex 
e 


HE order run, Whereas J. Charkuoed and his wife ig In orders ef re- 
« come into your pariſh endeavouring to ſettle : — — — 
« contrary to law, and are likely to become chargeable : Theſe the 2 — 
« are therefore to require you, to convey the ſaid Charkuged inte the parich. 
* and his wife from your {aid pariſh to the pariſh of 4. G. , 39 Vin; . 

Martin moved to quaſh the order, for the incertainty whether 
the huſband or wife came into the pariſh, it being in the ſin- 

ar, when it ſhould have been in the plural number ; andcited 
5 n an order of two juſtices op 2 75 

rin. 11 Ann. Regina v. Ingham, inſultum fecit againſt two 
ſendants, and held ill. 2 5. 51. 1 N 


Huſch contra. The ſingular number will ſerve for huſband 
and wife, though for no others. The caſe of an indictment 
wil not goyern this, for that is always conſtrued ſtrictly, but 
theſe have a liberal conſtruction. Nor is the caſe in Salkeld at 
al applicable, for there the fault was in the adjudication itſelf, 

here it is only in the complaint. I ſee no more neceſſity to 

them in the pariſh, than there is to ſay did not take 10/. 
Nep. or ſerve a pariſh office which is never required. But 

| 
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* 
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31 * 


EB 


8 
fron the pariſh, Et per Pratt, C. J. I do not think it neceſſary 
ey came in, but only an endeayour to ſettle ; for that 
Way be where the party nevet came in, as the caſe of children 
born 
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borwin one pariſh, wheit the ſettlement uf the parent is in ano- 

ther. But if ir were neceſſary; it is implicidiy ſet forth, which 

| in the complaint is ſufficient. ' Fo which Potoyr and Eyre Juſ. 
Complaint may tiees agreed. Er per Furteſaue J. The two things requiiite 
be taken by im- for the juſtices-to adudpe, is the place. the laſt legal. ſettle. 


plication, but 


not the adjudi- ment, and that che party is likely to become chargeable. And 


cation. theſe muſt be poſitive, though as to the complaint it is well 
. enough to take it by implication. This is not falſe grammar, 
8 as doth was in Wers caſe," for it is common for Latin authors to 


put the fingular number, where there are two nominative caſes, 

Horat# fays Detur nobis locus, hora. If it were neceſſary to ſtrain 

a point, we might refer is to the huſband, and then the wiſe 
- will follow of courſe. The order was confirmed. 


4 # 


Dominus Rex ver/er Munden 


6 RD ER, reciting that Munden had a good fortune with 
to maintain his his wife, and that her mother was poor, therefore he is 
© viſa ordered to provide for her, And in maintenance of the order 
Rem. 91. I _ — and 2 Bulft. 345. Styles 283. were cited. Et 
Forteſc. Rep. per Pratt C. J. On conſideration, we are all of opinion, that 


2 K. Rm. fie ſon-in-law is not bound, either within the words or intent 
14% of the ſtatute, which provides only for natural parents. By the 
. law of nature a man was bound to take care of his own father 
and mother; but there being no temporal obſigatiom to enforce 
that law of nature, it was found neceſſary to eſtabliſtr it by act 
of Parliament, and that can be extended no farther than the 
law of nature went before, and the law of nature does not reach 
to this cafe. As to the eaſe in 1 Ba. it is plain the word nt 
was left out only by miſtake, for the ſenſe of the clauſe. leads 
ou to read it not obliged; and beſides the judges were divided. 

The caſe indeed in 2 Bu. is an authority in point as far 28 lt 
will go, but that is no judicial authority, only & eaſe at 2 
Judge's chamber. The — was alſo ſaid obiter in the caſe of 
The Pueen'v. Fane, Paſch, xo An. but it never eame judicially 
before the whole court till now. And therefore" as it is 1 
integra, we are of opinion the order muſt be quaſned. | 


Th N. on 
Dominus Rex verſus Gill & 


nien. I Ndictment for throwing down ſkins into a man's yard, which 
— — war was a publick way, bob quod another man's eye was beat out, 
for a caſual d- Un the evidence it appeared, the wind took the fin, and bley +7 
nber. cout of the way, and fo the damage happened. The Chief Juſ- 
7 tice remembered the caſe of the hoy (ante 128.) and 2 
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Hib. 134. where, in exerciſing, one ſoldier weunded another, 
and a caſe in the year-book, of a man lopping à tree, whe! 

te bough was blown at a diſtance and killed 2 man. And in 
the principal caſe the defendants were acquitted, ; 


190 


The Attorney General verſus Elliſton et al'. In Scaccario. 


IRE fon on a bond conditioned to tranſport coffee, and 
not reland it. The defendant as to part pleaded the ſta- 


* matey 
tute of equity of Hen. 8. That he did not tranſport the cof- i excuſe, it 


is enou for 


fee, becauſe, when it was in the ſhip, one of the officers of the che plaintiff in| 
cuſtoms came on board and ſeized the coffee, and carried it r : 
back to London: That when it was cleared, he continued the ward, to falffy 
voyage, till he met with a tempeft, in which both ſhip and 4 ff. f. . 
coffee were loſt. And as to the reſidue of the coffee, he —_ » Co 39 
pleaded it was never r elanded. The attorney general re- 

plies, that the ſeizure was, becauſe the coffee was unſhipped 

with an intent to be relanded; and on a traverſe of this they 

are at iſſue, and it is found with the King. | my 


It was moved in arreſt of judgment, that here was an im- 
material iſſue, for the bond being only not to reland, the re- 
plication only diſcloſes evidence of an intent to reland, which 
is not ſufficient to ſubje& him to the penalty. On the other 
fide it was ſaid, that the plea had admitted a non-performance, 

offering an excuſe ; and then it was ſufficient to meet the 
T and falſify the excuſe, in all caſes (that of an award only 
excepted) for there indeed, if the defendant pleads nul agard 
fait, the plaintiff muſt not only ſhew an award, but he muſt 
80 farther and aſſign a breach. Salt. 138. But in no other 
caſe is he obliged to do more, than falſify the defendant's plea. 
And of this opinion was the court, and judgment. was given 
for the plaintiff, : bit; . 


Windmil verſus Cutting, 


PER Curiam : An attorney of C. B. who is in the privilege det 
cuſtody of the marſhal of this court, ſhall never be ſuffer- C. B. where 
ed to pl his privilege. 2 Roll. Abr. 232. For there is a n 
heat difference between an actual, and ſuppoſed cuſtody. 
i Salt, 1. Et per Forteſcue J. As to the plea that a man is a 
Clerk 4 one of by rothonotaries of C. B. I have looked a 
into it, and find the old of pleading was, that 
oy wag in ingroffing Ped, a * in G te 
2 ft, 473 b. 34 H. 6.15. And ſo in chis court 
te years an affidavit has been required to that effect, Cooke 
. Latimer » Read v. Chambers, and the caſe of one Worthington, porteſc. Reps 


11 Ann. 34% 


teri negaverunt. 
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192 
| #1: Ann. In the caſe of Baker v. Swindon, Mich, 10 W. g. in 
. B. rot. 360. a clerk pleaded, that he ought to be el by 
dlill, and not by original, but the court held the contrary, and 
Elife. $72- that attornies only have that privilege. a 
Anderſon verſus Buckton. 
Where the FF \Reſpaſs for the entry of diſeaſed cattle into the plaintiff's | 
3 cloſe, per guod the plaintiff's cattle were infected. Not 
though the da- guilty pl „and a verdict for the plaintiff for 205. | ; 
mages are under | | 6; 525 ] 
ode It was moved, to allow the plaintiff his full cofts, upon the / 
; account of the fpecial damages alleged and put in iflue, and 0 
which would have ſubſiſted of itſelf as. a diſtin cauſe of ac- { 
tion, and the plaintiff ought not to be puniſhed for joining it 
with the treſpaſs, to avoid vexation. And Cro. Car. 163, 
307. 3 Med. 39. 2 Ven. 48. Cre. Car. 141. Ray. 487. u; 
were cited. | ; of 
| | is 
On the other ſide it was inſiſted, that though here is matter be 
of aggravation laid, yet it is ſtill to be confidered as an action A 
| of treſpaſs, in which there is a recovery under 40s. And qu: 
matter alleged only by way of aggravation cannot intitle the int 
e plaintiff to full coſts. 2 Ven. 48. Salk. 642. ſo 
The Chief Juſtice, Powys and Forteſcue Juſtices, were for 8 
full coſts, becauſe the conſequential damage is a matter for 
which the plaintiff might have had a diſtinct ſatisfaction. And * 
they likened it to the caſe of an action of battery, per u af 
conſortium of the wife, or ſervitium of the ſervant, amz/it, which . 
for that reaſon are not within the ſtature. The true diſtinc- Ha 
tion is, where the matter alleged by way of aggravation will bf 
intitle the party to a diſtinct ſaiisfachen. Aſportation of trees 0 I; 
may be a ground for a trover, but yet may be laid as an ag- ik 


ravation in treſpaſs, and the. plaintiff ſhall have full cofts. 
f a man enters and chaſes and kills my cattle, that is a diſtinct 
wrong, but yet may be joined as matter of aggravation. Sup- 
poſe I have two cloſes at a great diſtance, and the ſame water- 
courſe running through both, I may allege the entry into one, 
quod the water was prevented from coming to the other, 
and there ſhall be full coſts, p | 


Eyre J. contra, Becauſe this recovery will not be pleadable 
to a ſpecial action upon the caſe for a ſpecial injury, guad cas- 
the- plaintiff had full coſs. 
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Dominus Rex verſus Kinnerſley and Moore. 


Nformation, ſetting forth, that the defendants Kinnerſley and Conſpiracy may 
Moore, being evil diſpoſed perſons, in order to extort money be laid without 

from my Lord Sunderland, did conſpire together to charge my fr h be ges. 
Lord with endeavouring to commit ſodomy with the ſaid Moore; vicded, judgment 
and that in execution of this conſpiracy they did in the preſence ſhall be given 
and hearing of ſeveral perſons falſly and maliciouſſy accuſe my —_—— 
Lord that he conatus fuit rem veneream habere with the defendant the other. 
Wore, and ſo to commit ſodomy. The defendant Kinnerſley 


only appears, and pleads to iſſue, and is found guilty, and now 
ſereral exceptions were taken in arreſt of judgment. 


Branthwayte Serjeant. The natute of the offence muſt appear 
upon the record, for by that only the court muſt judge, and the 
offence muſt be particularly and certainly alleged. Conatus 2 
is incertain, for it might only be an act of the mind, which 
before it was put in execution was ſuppreſſed by reaſon. | 
1 Rell. Rep. 79. 2 Bulft, 276. In an action for words, per a 
qued maritagium amiſit, the plaintiff declared, that whereas he 
mtendebat et conatus fuit to matry ſuch a woman, the plaintiff 
ſpoke of him ſuch words per quod, &c. and this was held to be 
incertain, and the judgment was arreſted. » 


2. It ſhould appear upon the record, that the party accuſed is 
innocent ; for it is no crime to charge a guilty perſon with ſuch 
an offence, They ſhould have averred, ubi revera et in fatto 
be non conatus ſuit to do the act with which he was charged. 
lt, 11, 49. In actions for a malicious proſecution the plain- 
i muſt ſhew the former action to be determined, and how; 


517 he muſt ſhew an acquittal upon an indictment. 
[ d 81. | 


c 


3 To every conſpiracy there muſt be two perſons at leaſt, 
here is only one brought in and found guilty. If Plow. 171. b. 
the other ſhould be found Not guilty, that will conſe- Poph. 262+ 
ently be an acquittal of Kinnerſley; If three be indicted for 
rot and an affault, and one only found guilty, and the others 
Kquited; this diſcharges them all, becauſe the riot js the 
bundation, and the aſſault only the conſequence, Salt. 593, 
ul one perſon alone cannot be guilty of committing a riot: S0 
"Ws caſe one cannot be guilty of the conſpiracy, though he 
uy of the overt act, and yet the foundation (which is the 
piracy) being removed, the other part, which is only the 


quence, falls of courſe. 
ot. I. 


1 
* 


9 Comyns. 


3 


defendants are j 


And the court will not ſuffer the party accuſed to bring his action, 


condemned in an action for that proſecution, which the might 


I 
* 


Compns. Bare words ate not a ſufficient overt act, without al- 
leging ſomething actually done towards putting the conſpiracy 
in execution. 4 Co. 16. 4. 1 Koll. Abr. 110. p. 6. 9 G. 56. J. 
For if there be only words, an action of ſcandalum magnatum 
lies. If the ow on my Lord was by courſe. of law, then. the 

ified, till it is falſified in a legal manner, either 
by ignoramus or acquittal. 1 Roll. Abr. 113, 114. R 2. 


till he has manifeſted his innocence; becauſe otherwiſe there 
might be contradictory judgments, for the parties might be 


afterwards eſtablifh, and then thoſe two judgments would be in- 


| 
conſiſtent. Keb. 799. t 
The offence with which my Lord is charged is no crime pu- 
niſhable by our Law. For a bare endeavour (which is the C 
molt that is alleged) to do ſuch an act, is not puniſhable in h 
the temporal courts. And the only reaſon why it is actionable, pt 
to ſay of a woman that ſhe had a baſtard is, becauſe ſhe is pu- 0 
niſhable for it by 18 Eliz. c. 3. and 7 Fac. 1. c. 4. Poph, 36. 
nor 1s it aCtionable then, unleſs it appears the pariſh was charged. 
| Salk. 694. So to fay ſhe keeps a bawdy-houſe, becauſe the be 
common law puniſhes ſuch a perſon. Cro. Car. 329. And qu 
yet it is not actionable to call a woman a bawd, which is only pet 
an offence cognizable in the ſpiritual court. 1 Ven. 53. : 
If Moore ſhould die, be pardoned, or acquitted, how can ” 
the other be guilty of a conſpiracy ? Cre. El. 701. 1 Len. 234 be 
3 Keb. 111. 1 Saund. 228. 2 Keb. 476. 1 Keb. 284 
1 Rall. Abr. 111. pl. 5. | | * 
. Adjournatur; and at another day Reeve in anſwer to the ob- - 
jections argued ; 5 Hog HE a bill; 
SHE | | lite 
1. As to the conatus being uncertain. This goes to the! ting 
own charge; from which we would not vary, but were obliged irin 
to lay it as we could prove it. We could not lay, that he 1a Eptic 
my Lord did the act, when he only ſaid he endeayured to d mahl, 
it. The caſe in 1 Roll. Rep. 79. and 2 Buift., 27b. 5 1 1 fit 


applicable to this. There it was in the plaintiff's power 5 
have been more particular, and the words were not action 
able without a ſpecial damage: He ſhould have ſhewn 
treaty and communication between himleli and the ja 
whereas he only ſays he intended and went about to mm 
her, and it does not ſo much as appear ſhe knew any ang! 
the matter. In many caſes it is action ble to charge 2 ma? * 
& bare attempt to do an unlawful act. Gro. Ela b. You os 


a — +" v6 2 
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wait intending to murder A. you laid gunpowder under my 
window minding to burn my houſe. Cre. El. 191. You agreed. 
to hire a man to kill me. 2 Lev. 205. 1 Ven. 323. In 

Addions for words the plaintiff may make his own caſe, but 
we were obliged to follow the defendant, and lay the overt a& 
23 it was. If an indictment be imperfect, yet if it be recited 
in an action as it is, it will be ſufficient... 47 £.3. 16, 17. 


2. They object, here is no overt act. Is not the affirm- 
ation one ? Surely it is. But if it be not, yet we inſiſt there 
was no occaſion to lay _ The conſpiracy is the git of the 
charge, and the other only matter of aggravation, of which 
the defendant may be acquitted, and found guilty of the con- 
ſpiracy notwithſtanding. 1 Yen. 304. 1 Sid. 174. 1 Lev. 
125. 80 1 Lev. 62. 1 Keb. 203, 254 A conſpiracy to 
charge a man with being the father of a baſtard child was 
held well laid, without any overt act. 27 A/. pl. 44. 16 Af. 
þl. 62. There were differences in opinion as to this matter 
formerly, but now the law is ſettled. - 


3. Say they, no judgment ſhall be given againſt K:nner/ley, 
decauſe poſſibly Moore may be acquitted, and that will be an ac- 
quittal of both. This is arguing from what has not hap- 
pened, and probably never will; for though Moore may have 
an opportunity to acquit himſelf, and is not concluded b 
the verdict as Kinnerfley is; yet as the matter now ſtands 
More himſelf is found guilty, for the conſpiracy is found as 
tis laid, and therefore judgment may be given againſt one 
defore the trial of the other. As 4 E. 3. 34. b. Bro. Conſpi- 
racy 21. 1 Ven. 234. 3 Keb. 111. 24 E. 3. 73. a. Poſe 
Ann. B. R. Regina v. Herne. There the indictment was 
that he with A. et multis aliis did conſpire to accuſe B. that 
lf did attempt to commit ſodomy. The grand jury found the 

i as to Herne, with an ignoramus as to A, erne was con- 
Nitted, and then it was moved in arreſt of judgment, that there 


e ob- 


) the! ing an 1gnoramus as to A. Herne could not be guilty of con- 
buget ag with him, But the whole court over-ruled the ex- 
wy Eption, and ſaid it was ſufficient, being found that he cum 


air alis did conſpire, and that it might have been laid fo 
t liſt; and Herne was fined forty marks, and ſet in the pil- 
hy My Lord C. J. of the Common Pleas, that now is, was 
counſel in that caſe; and he quoted a caſe where ſeveral 
rere indicted for a riot, cum multis aliis, two only were found 
Pulty; and it was objected, that there muſt be three to make 
"5, but upon the cum multis alis judgment was given againſt 
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defendants. 


mg Another exception is, that we have not averred my Lord 
'nocent of the fact charged upon him, It is expreſsl 
© 2 laid, 
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laid, that the defendants did falfy charge, which could not 
be, if the accuſation was true. Trin. 4 Ann. Regina v. Bt, 
| Salk. 174, 376. indictment ſetting forth that the defendants 
Falſo conſpiraverunt to charge A. with being the father of a 
| baſtard child: On demurrer the exception was, that there was 
no averment, that A. was not the father; and upon great con- 
ſideration and ſearch of precedents, the indictment was held 
good. A difference was taken in an indictment for perjury, 
where yov muſt aver the oath-falſe ; and alſo in actions for a 
malicious proſecution, where it muſt appear the party was in- 
nocent, to intitle him to damages. F. N. B. 114, 115. 


AAo 0 
5. The laſt exception is, that the offence charged is not h 
puniſhable in the temporal courts, We deny that. Attempts $ 
of this nature have been puniſhed, and fo have conſpiracies to ji 
do a lawful act, which is ſtronger than this caſe. : 
The whole court were - unanimous in over ruling all the e) 
exceptions. And Powys J. quoted a caſe in Godb. where 2 d: 
man was puniſhed for an attempt to pick a pocket. And fa 
Eyre J. remembered Captain Rigby, who was pilloried for an th 
S-e 4 Bur. Rep. attempt to commit ſodomy. And he quoted Trin. 11 V. 3. W 
2125 Rex v. Sudbury & al, where four were indicted for a riot, two [7 
found. guilty, and the other two acquitted; and this was held tu 
to be a diſcharge of them all, though it had been otherwiſe if ent 
it had been laid cum multis aliis, And Hil. 2 Ann. rot. 17. is his 
a caſe to the ſame purpoſe' as the Queen and BeH. Et per acc 
Porteſeue J. fulſis allegantiis is in the commiſſion of oper and tir W: 
miner. And Holt C. J. held in Be/?s caſe, that an attempt to cha 
do an act cognizable in the ſpiritual court was puniſhable here. foll 
In foro conſeientiae the attempt is equal with the execution of It, le! 
and there is a great difference between being found Not guilty, ther 
and not being found guilty. | oF 
| - Whereupon judgment was given for the King, and afterwards grow 
the court proceeded to ſentence, and told the defendant, no. ther 
thing but his being a clergyman protected him from a corporal Powe 
| puniſhment. They fined him 5007. a year's impriſonment, i 
and to find ſureties for his good behaviour for ſeven years. wh 
In Ear term, 5 Ge. Moore was convicted and ſentenced Wzan 
to ſtand 4 the pillory, ſuffer a year's impriſontnent, and to find _ 
ſureties for ſeven years. nt bag Hig 
One in execution And this term Kinner/ley, on affidavits of his being indiſpoſ | 
— ee moved the court that he might be admitted to the benefit — oy try 
che rules. rules. Sed per curiam, We never do it for one in ee, dich R 
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which differs from the caſe of perſons committed for high trea- 
ſon, who have been bailed on account of nels, 


Wraight verſus Kitchingman. 
ERROR e C. B. of an award of execution in a ere fatias Matter which 


upon recognizance of bail, reciting that the defendants in * . 
Hilary term 3 Geo. coram Fuftitiariis de C. B. manuceperunt et ed as 
uterque eorum 3 pro Richardo Welbourn in 106I. Upon might bave been 
condition, that if he ſhould happen to be condemned in a certaih 5% to the 4 
pee of debt upon demand for 537. at the ſuit of Kitchingman and ot ulignitic fur 
his wife, then the ſaid Welbourn ſhould pay and fatisfy the faid error after cxe- 
531. and all damages, or render his body in execution of that 3,1. 264. 
judgment. And then the ſcire facias ſets forth, that licer the ſaid 4 Mod. 306. 
Kitchingman and his- wife recovered the faid 531. debt and 151. ; 
for damages, yet the ſaid Welbourn never rendered his body in 
execution of the ſaid judgment, or ſatisfied the faid debt and 
damages. Upon a ſcire fect returned, there is judgment by de- 
fault, and execution awarded. The defendants aſſign for error, 
that the plaintiffs in Hil. 3 Geo. obtulerunt je againſt the ſaid 
Melbourn de placito tranſgreſfiais acetiam in quodam placito debiti 
{pra demand 53 l. upon which proceſs iſſued againſt him, re- 
turnable in octabis purificationts: at which day the defendants 
entered into recognizance for. his paying the debt or rendering 
his body: And that the plaintiſts did not within two terms, 
according to the courſe of the court, declare againſt the ſaid 
Wilbourn in placito praed”, whereby the recognizance was diſ- 
charged: But farther they ſay, that the plaintiffs in Trinity term 
folowing cauſed him to be ſummoned into the ſaid court to an- 
ſwer them in a plea of debt for 53/. and obtained judgment 
thereupon, and that ſuch judgment was had upon thoſe proceed- 
ings, and not in that action wherein the defendants became 

; but notwithſtanding this, the award of execution is 
founded upon the judgment in that collateral action. The 
er errors aſſigned are, that the Juſtices of C. B. had no 
power to take any recognizance in this form, and that there is 
ilicertinuance, and ſeveral variances between the recogni- 
lance itſelf and the recital of it in the ſcire facias. The defend- 
uts verify their añgnment of errors, by procuring the recog- 
mance entered with a placita of Hilary term, and the other 
proceedings with a placita of Trinity term, to be ſent up by cer- 
en, with a certificate that there are no continuances from 


Har to Trinity term. And in null et errut pleaded. 


Strange pro quer in errore, Before I enter into the debate of 
Our exceptions, i muſt beg leave to obſerve, that as this record 
', the fact of out aſſignment of errors muſt be taken to be 
O 3 as 
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as we have alleged it; for we have not only verified it by the 
return of the certiorari (which is the proper trial in theſe caſes) 


but the other ſide have come into it, by pleading in nulls eft erra- 


tum, which is a confeſſion of the matter of fact, and ſerves to put 
the law ariſing from that fact in iſſue before the court: it 
is in effect to ſay, I agree the proceedings were in the manner 
you mention, but notwithſtanding this, I inſiſt they are re- 
gular ; they are not erroneous. 80 is 1 Yen. 252. 1 Sid. 147. 


I ſhall at preſent omit obſerving what thoſe facts are, which 
ſtand admitted upon this record, but ſhall make uſe of that ob- 
ſervation, as occalion ſhall require, in ſpeaking diſtinctly to 
each exception. | 172 


Our exceptions are of two ſorts. 1. Such as go the form; 
and 2. To the foundation of this ſcire facias. 


| Thoſe which reſpect the form are, either ſuch as ariſe upon 


the face of the writ itſelf, or by compariſon of it with the other 


parts of the record. 


The exception I take to the writ itſelf is, that the breach is 
not well aſſigned, for they only ſay, that /icet ſuch recovery 
againſt the principal, yet he never rendered his body in execution: 
judicii praedie?', which ties it up to a particular kind of render, 
and has not left it at large to any render which would be a good 
diſcharge of the recognizance. And therefore though I muſt 
admit, he did not render himſelf in execution of that judg- 
ment; yet if I can ſhew, that notwithſtanding what the plain- 
tiffs have alleged, the condition of this recognizance may have 
been performed; then I ſhall be well juſtified in ſaying, the 
breach is not well aſſigned. | . 


A rendet may be either before or after judgment, and it may 
happen, that though either of theſe will diſcharge the bail, jet 
neither of them may be a render in execution of that judgment. 
It is plain, the firſt cannot: There cannot be a render in exe- 
cution of a judgment, when as yet there is no judgment; but 
yet it will not be denied, but that a render before judgment 158 

ood diſcharge of the bail, for the intent of the condition is an- 
wered, inaſmuch as the party is forth coming, and the other 
may have his body as a ſatisfaction for the debt when recovered. 


And as there may be a render before, ſo likewiſe after judg- 
ment, and yet not in execution of that judgment. For ſuppole 
the bail bring the principal into court, and leave him there, and 
the plaintiff refuſes (as by law he may) to take him in execu- 
tion; I believe no body will ſay this is a * 


ca 
di 


= 


17 


SSF FFF R 


| Trinity Term 5 Geo. 


eution of that judgment, and yet there is no doubt but this is 
a-good diſcharge of the bail; for it amounts to a performance 
of the condition: And in this caſe the entry is not, that he 
was rendered in executione judicii, but in exoneratione manucaptor”. 
And if the plaintiff will not pray him in execution, the con- 
ſequence of that is, that he muſt be diſcharged.” So is Heb. 
210. Walby v. Canning. | a 


Since therefore it appears, there are more ways than one to 
perform the condition of this recognizance, I need not cite 
many caſes to prove, that the ſaying the principal did not ren- 

der in one particular manner, will not amount to an aver- 
ment that he did not render at all. If a man is bound to go 
to York or We 4 by ſuch a time (where according to Sir 
Rowland Heyward's caſe, 2 Co. 35. he being the party agent, 
has his election to go to which he pleaſes) it would be inſuf- 
cient to ſay he did not go to York, becauſe though that be true 
yet he may have performed the condition by going to Lancaſ- 
ter within the time: And for this the book of 21 Ed. 3. 29. 6.' 
is an authority, where both parts of the disjunctive are poſ- 
ſible (as in the caſe I now put) though it was otherwiſe re-- 
ſolved there in the principal caſe, becauſe it appeared that one 
part of the condition was become impoſſible by the act of God, 
and therefore as to that there was no occaſion to take any no- 
tice in aſſigning the breach. If I covenant to do an a& 4 
myſelf er my affigns, the breach muſt be in the disjunctive, fo: 
35 to take in both ways by either of which that act might be 
done. So is Cro, Elix. 348. Salk. 139. N | 


The ſame exception was taken about two years ſince in the 
caſe of Read v. Jenamie, but I cannot ſay it received any ju- 
dicial opinion, The court did ſeem to come into it, and the 
plaintiffs diſcovering their opinion, would not ſtand another 
vgument, but applied below and got it amended. 

The next exceptions to the writ are ſuch as ariſe by com- 
pariſon. of it with the other parts of the record, from which it 
ries in ſeveral inſtances. I forbear to mention them all, but 
ſhall rely upon thoſe which I apprehend to be moſt material. 
But before I do this I muſt obſerve, that we are in the caſe 
of a deſcription of a record, which the court requires to be 
made ſtrictly, and more ſtrictiy where the ſuit is founded upon 
dat record, than where it is only deſcribed in a writ of error, 
in order to remove it out of one court into another. And 
there will follow no inconvenience, if the court in theſe caſes 
ues up the party to an exact deſcription ; becauſe if he be but 
ereful he may do it with the utmoſt exactneſs, and it is his 
oun laches if he miſtakes, 
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The firſt variance is, that in the writ it is ſaid, the defendants 
manuceperunt et uterque corum manucepit pro Richards Welbourn in 
106 l. whereas the recognizance runs, that they recogneverunt 
et utergue eorum recognovit. je dehere eiſdem the plaintiffs in 106 1, 


Now the words manucapis and racagnaſco are of different ſigni- 
*  fications: The latter indeed does import a being bound in a 


ſum, and therefore is properly uſed in theſe cafes; but manu- 
capio was never taken in that ſenſe: It ſignifies a receiving ano- 
ther into cuſtody, of which the uſual expreſſion is, quod tra- 
aitur in ballium. There is a great difference between recogne- 
vit fe debere ſo much, and manucepit in ſo much: For recogne- 
vit ſe debere creates a duty to the party, and is an immediate 
lien; but manucepit pro F. S. is no lien as to the plaintiff in 
the action, no more than to any body elſe. It may as well re- 


fer to the court who delivers out the party, and thereupon he 
| undertakes to the court that the party. is forth coming. It is 


not manucepit to the plaintiff for ſuch a one, but manucepit gene- 
rally, which form may be proper to be uſed in this court, 
where the bail is not bound, in a ſum certain, but the quantum 
left entirely uncertain till judgment; whereas in C. B. where 
the ſum is mentioned, and thereby reduced to a certainty, they 
uſe the ſtrongeſt words to bind the party, ſo as to make it a cer- 
tain - duty depending only upon a condition ſubſequent. And 
in this caſe I muſt ſubmit, whether it is not releaſable by the 
word debts, as a bond is before it becomes due, becauſe it is 
debitum in pracſenti quamvis ſaluendum in futura, according to G. 
Litt, 292. a. But according to Hoe's caſe, 5 Cy, the word 
debts will not releaſe a recognizance of bail entered into in this 
court, becaule there is no certain duty created at the time of 
entering into it. 


The next variance is, that the writ runs, quas quidem 106“. 


iidam the bail recognoverunt de terris et catallis ſuis fieri, whereas 


the record is voluerunt et canceſſerunt, which are the proper 


words in that place, for though recognojco be proper to 1 
they bound themſelves in that ſum, yet concedo is always 
when they come to deſcribe in what manner the parties agree 
it ſhall be levied. They recagneſcunt ſe debere ſo much money, 
which they concedunt ſhall be levied in ſuch a manner. 


The other inſtances of variance are, where the writ contains 
more than is in the record. And to theſe I would 1 4 


diſtinction, which I have often heard laid down in this court, 


and that is, where records exceed, and where they do not come 
up to the deſcription : Where they exceed the deſcription, it will 
be well enough, for every exceſs implies a fullneſs, and if there 

be a full anſwer to the deſcription it is as much as is ine 1 


rr 


SF S rr geg aa. 


Trinity Term g Geo. 


y a » | 8 1 
but it is otherwiſe, where the record does not come up to the. 
deſcription, according to the caſes fo often cited of late of Ro- 
gert v. Lloyd and Aifton v. Lacan. In one the writ of error 
contained an additioh, which was not in the record, and for 
that variance it was quaſhed; but in the other, where the writ 
had omitted the addition, the record was held to be well removed. 


And if the crouding in an unneceſſary deſcription.in a writ 
of error, to which the record does not anſwer, will for that 
_ reaſon-vitiate it; I may argue a ſortiori in the caſe of a ſcire 
facias, which 1s in the nature of an action; for there the court 
is ſtricter than in writs of error, in requiring an exact deſcri 
tion, becauſe otherwiſe the party might bring two actions, he 
one varying from, and the other agreeing with the record. 


The firft variance 1s, that by the Joe fon the defendants 
were io forfeit the money, if the principal ſhould happen in aliguo 
modo defaitam fucere; but there is not a word of this in the 
reco2nizance itſelf. 


Another variance is, that in the writ the defendants are made 
to undertake, that if the principal be condemned in that action, 
or judgment be given for the plaintiffs, that then he ſhall pay, 
In the record it is only that if judgment be given for'the plain- 
tits, without any mention of being condemned. | 


In one he is to render damages in curia aſſidenda ſeu aliguo mods 
ahudicanda, but the recognizance is only for damages in curia 
Tm without any mention of the words affidenda ſeu 

quo modo. 


It will perhaps be ſaid, that theſe variances are not to be | 
regarded, becauſe they do not alter the ſenſe. But that will 
de no anſwer at all. In Dr; Drake's caſe, Salk. 660. the word 1 
wr was put inſtead of not, but it was not in a place where it. 
inducaced the ſenſe one way or the other, and yet the court 1 
held it a fatal variance, for it was the careleſſneſs 
And Peel J. ſaid, that in all caſes where the party had a re- 
ford or other matter by which he might make an exact de- 
ſcription; in ſuch caſe every variance was fatal. That if the 
cat once gave into ſolutions of thoſe variances, they would 
ever know where to ſtop; and for my part, ſays he, whilſt I 
irep up to the ſettled rules, I look upon mytelf as lying in | 
tarbour, and therefore I wilt never confent to ſet out to ſea 
gun. Mich. 2 Ann. in B. R. Chetley v. Mood, there the re- galk. 564, 659. 
"gnizance was deſcribed as taken in court, and upon nul rie! 
re it appeared to have been taken at juſtice Nevilie's chamber, 

dy bim delivered into court; and it was adjudged that the 

in plaintiff 


of the party: 
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plaintiff had falled of his record: and yet in as much as the 
recognizance took its effect from the inrolment, it might not 
be improper in a legal ſenſe. to ſay it was taken in court; 
but becauſe the fact was otherwiſe, the court held them to de- 
ſeribe it according to the fact, and not according to the opera- 
tion of ax. pint | 


I I have now done with what I had to offer in relation to the 
form of this writ, and ſhall therefore in the next place proceed 
to ſhew, that it is defective in point of foundation; that it 
has iſſued without lawful warrant, without any foundation at all. 
1. In reſpect of a defect in the proceſs by which the principal 
was brought into court, and upon which it appears the recog- 
nizance was taken. 2. In regard the recovery againſt the 
principal, upon which this ſcire facias is grounded, was in 
another action than that wherein we were bail. 3. Becauſe 
the plaintiffs did not declare within two terms after appearance, 
accerding to the courſe of the court. And 4. Becauſe the 
original cauſe was never regularly continued in court. | 


1. I ſhall endeavour to ſhew, that the proceſs by which the 
principal was brought into court, and upon which the capias 
iſſued, and the recognizance was taken, is a naughty proceſs; 
and that, becauſe two different actions are joined in it, debt 
and treſpaſs; it is de placito ere acetiam de placito debiti; 
which cannot be joined together, for the proceſs to bring in the 
party is different, in debt by ſummons, and in treſpaſs by at- 
tachment. The one is founded upon a privity of contract 
created by the party or the law, and ſurvives againſt the exe- 
cutor; whereas the other is founded upon a tort, and dies with 
the perſon. Beſides, the ſame plea will not anſwer both, and 
for that reaſon it has been held, that aſ/ump/it and trover cannot 
be joined. 1 Ven. 366. Salt. 10. 1 Sid. 244+ 


If therefore the original, which is the ground of all, is faulty; 
it follows, that whatever ſtands upon that foundation muſt 
with it. But the recognizance derives its obligation from 
thence ; and therefore can have no force, when that is re 


2. But if the court ſhould, be of opinion, notwithſtanding 
this exception, that the principal was well brought into court, 
and the recognizance well taken; yet I muſt ſubmit in the 
ſecond place, whether it does not appear, that the judgment 
upon which this writ is grounded, was in another action 

| than that to which the bail was given, Which was in a plea 
of treſpaſs with an acetiam de | placito - debiti, whereas 
judgment is in an action of debt upon a bond, on the l 
very in which action it is admitted by this record, that p 
ſeire facias is grounded, I am ſenſible it would be . ng 
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time, for me who am counſel only for the bail, to go inte a 
long argument to prove, that the court of C. H. cannot upon 
an original in one ſpecies of action take any cognizance of an 
action of another kind againſt the principal: that court has 
no juriſdiction to hold plea in any cafe, but upon.the King's 
original writ iſſued out of Chancery, except in the caſe of 
perſons having the privilege of that court, which is not pre- 
tended in this cauſe. The original is the commiſſion to the 
court to hold plea between the parties in the particular cauſe 
deſcribed in it, but gives no juriſdiction to proceed in any 
other cauſe though between the ſame parties. But I do not 
apprehend, how the determination of that queſtion can have 
any ufluence in this caſe, ſince whatever effect it may have as 
to the principal, yet it can never reach the bail, ſo as to ſub- 
ject them in any other action than that wherein they were 
bound; ſo that I need only prove theſe to be different actions, 
which cannot be taken to he the ſame. And I apprehend, the 
thing proves itſelf, for the court will never intend, that this ac- 
tion of debt, wherein the defendant appears to be brought in 
by ſummons, can be grounded upon, or receive any ſanction 
from an original, wherein debt and treſpaſs are both joined. 
Thoſe proceedings muſt be taken to have another foundation, 
viz, an original in debt, and not to be grounded on one which 
will not warrant the judgment, according to the caſe of 
man v. Barnardiſton, where an original in treſpaſs was held 
not to warrant a declaration in trover. So in 2 Ven. 153. in 
treſpaſs the writ was recited to be quare clauſum fregit et 
berbam ibidem creſcentem conculcavit et conſumpſit, but the de- 
claration had omitted the clarſum fregit : (and ſo has the de- 
claration in our caſe) and for this fault the judgment was 
arreſted after a verdict. So is Cro. El. 329, 185. I do not 
cite theſe caſes (as the immediate tendency of them is) to 
prove that the declaration ſhall be held ill, becauſe -it does 
not tally with the recital of the writ, for I am ſenſible the 
modern reſolutions are, that in order to overthrow the pro- 
ceedings, they muſt be compared with the original itſelf upon 
2 writ of error: but the uſe I would make of them is, to 
ſhew, that if the writ and the declaration do ſo vary, that 
vill be cauſe to reverſe the judgment. And from hence I 
preſume an original in debt and treſpaſs ſhall never be taken 
4 the warrant for proceeding in debt only, ſince the only 
effect of ſuch a preſumption will be, to overthrow thoſe pro- 
ceedings, which it was introduced to. ſupport. | 


But further, we may ſafely lay all this aſide, and there is no 
Ccalion to make uſe of intendments in this caſe; fince it 
manifeſtly appears, that theſe are different actions; for by the 
record of the recognizance the principal comes into court, 
ind is let out upon bail in Hilary term; but the action 
ein the recovery is, appears to be of Trinity term, for 

the 
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the placita is of that term, and in that term it is recorded, that 
the E ummonitus fuit to anſwer the plaintiffs ; fo that it 
is abſurd to ſay, the recognizance of Hilary term ſhould extend 
to an action commenced two terms after, v:z. in Trinity term. 
If therefore theſe are taken to be diſtinct actions, it neceſ. 
ſarily follows, that the defendants by becoming bail in one, 
made no undertaking for the other; and though they would 
be liable to any recovery in the action to which they were bail, 
yet they were not anſwerable in any action which muſt pro- 
ceed upon ſome other foundation; and it is already admitted 
upon this record, that the judgment with which they are 
charged, was in this collateral action. 


But even admitting, that as to the principal this declaration 
in debt was well delivered as a declaration by the by, (though 
that cannot be after the term wherein bail is filed), yet what 
we inſiſt upon is, that as to us, who are the bail, the plaintiff 

is confined to declare according to the proceſs; for though 
there are two different actions joined in it, yet both toge- 
ther make but one loguela, which cannot be ſplit: It muſt 
be a recovery in ita actione to charge the bail, And there- 
fore where the plaintiff has declared for more than in the pro- 
ceſs, that declaration has been taken to be one delivered by 
the by. 3 Keb. 16. Mich. 3 Ann. Bovey v. Wheeler, and Salt. 
102. And there is great Be why the plaintiff ſhould not 
be allowed to vary in the leaſt as to the bail; for I would for 
argument fake ſuppoſe, that when the defendant comes into 
court, and finds the plaintiff has done wrong in _— 
and treſpaſs together in the ſame original ; thereupon he ap- 
plies to his friends, and ſhews them the defect, how it is 
impoſſible the plaintiff can ever ſucceed in that action; and 
upon that account he procures them to be his bail, who would 
otherwiſe have refuſed to ſtand for him in a proper action: 
J muſt ſubmit it, whether it would not be a hardſhip to let the 
plaintiff charge the bail by delivering. a declaration in debt 
only, when perhaps he ſet out wrong at the beginning with no 
other view but by that means to get good bail to his action. 
In Lv. 52. the  recognizance was, that the principal ſhould 
upon eight days warning appear to an action to be brought for 
ſuch a debt, or they (the bail) to. pay the money: the reach 
was laid in not paying ſo much recovered againſt the principal, 
without ſhewing it to be an action wherein be had eight days 
warning : and for this fault the court held it ill ; and Popham 
who gave the rule ſaid, that as to the plaintiff and defendant 3 
voluntary appearance without eight days warning ſhould bind, 
for the defendant had ſubmitted to it, et valenti non fit 1mjuri, 
but yet they could not by any agreement among wy 
ſubject the bail in any other method of proceeding 3 
; - ; 3 4. me 
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pearance ſhould not bind them. who became. only anſwerable 

z. But if the court thould be of opinion, that the recogni- 
zance was well taken as to that action wherein the principal is 
condemned; yet I take it, that the bail are diſcharged, becauſe 


the plaintiffs did not declare within two terms aſter appearance, 


according to the courſe of the court, and as the 13 Car. 2. c. 2. 
requires. This is the fact which is admitted to us, and it will 
be no anſwer to ſay, that though the defendant might have 
refuſed the declaration, and ſigned a non pros, yet if he accepts 
it, all will be well enough; becauſe his acceptance, which is 
an eſtoppel to himſelf, can never have that effect againſt us, 


who are his bail, for the ſame reaſon that the act of the ball 


is no eſtoppel to him, according to the caſe of Needham v. 
Dewaivre in this court, Trin, 1 Ces. rot. 399+ There the de- 
fendant pleaded miſnomer in abatement, and the plaintiff re- 
plied by way of eftoppel, that he had put in bail by the name 


in the declaration; but the court held, that eſtoppels ariſe againſt , 


a man by his on act, whereas chis was the act of the bail. 
So is Salk. 3. and the caſe I cited before out of Yelyertan, 
where à voluntary appearance was held to bind the party, but 
not the bail. Pa 1. | | | | 


4. The laſt branch of my exception to the foundation of this 
ſare facias is 4 diſcontinuanee. For the. appearance was in 
Hilary term, ſince which that action has never been proſecut- 
ed, as appears by the return of the certiorari, ſo that as to that 
zction the principal and bail were all out of court, and that 
cauſe never regularly continued in court. It muſt be obſerved, 
that this objection in the manner I now make it, muſt take 


its riſe from an opinion, that the proceedings, in Trinity term 


have no connexion with, or dependance upon thoſe of Hilary 
term. I would now conſider it in another view, by ſuppoſing 
them to be in the ſame action, fo as to put it both ways, either 
they were, or they were not; if they were, even then there 
is 2 diſcontinuance between Hilary, and Trinity term. If th 

were not, then the firſt cauſe has never been proſecuted; 1 
is to the ſecond, the bail are not liable in that collateral ac- 
ton: So that taking it either way, it will appear, this /cire 


facias has iſſued without a proper foundation. 


To recapitulate the ſubſtance of what I have offered, Firſt, 
ve ſay the principal was never regularly in court, and conſe- 
quently the recognizance was void, But if he was well brought 
mo court, and the recognizance well, taken; yet it will not 
ſubject the bail to that action wherein the plaintiffs have re- 
Covered. And if it will extend ſo far, yet it e de- 
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claration vn not delivered in time, nor that cauſe ever 


continued in court. But if the court ſhould be of opinion, mp 


writ is good in point of foundation, yet then we ſay it is defe&i 
in in of form. The breach is — ae — for the © 4. 
I before mentioned. And laſtly, though none of ' theſe points 
ſhould be with us, yet the variances are fatal. And there. 
fore I pray, the award of execution may be reverſed. | 


Reeve contra. As to the exception to the brews we have 


aſſigned it in the words of the condition, which are, that he 
ſhall render himſelf in executione judicii. And though I muſt ad- 


mit the inſtances put, where this condition may be 
by a render which may not be in execution of the judgment; yet 
no caſe can be ſhewn, where the plaintiff is ob 

the breach ſo large as to exclude all the different ways which 


may be conſtrued a performance within the intent, though not 


within the letter. In ſuch a caſe the party muſt come and ex- 
cuſe himſelf, and the law, in favour of him who perhaps has 
complied as far as was in his power, will allow that excuſe. 
'A condition to re-enfeoff is performed by leaſe and releaſe; 
but yet it was never alleged, that the party did not make a re- 
leaſe, but only that he did not re-infeoff; and if he did make 
a releaſe, that muſt be ſhewn on the other ſide. The prece- 
dents are as this writ is. Co, Ent. 616. _ Officina Br. 277, 


. 


As to the variances, I ſnall not enter into any debate whether 
they are material or not; but what I rely upon is, that they 
ought to have demanded cyer and taken advantage below. Now 
it is too late; for the recognizance is not properly before the 
cburt, and they ought not to have brought it up. And as to 
what is ſaid as to the effect of in nullo eff erratum, I take it in 
this place to be a demurrer to this part, which is immaterially 
aſſigned. I believe a deed or a bond was never ſent for up by 
à certiorari in order to affign variances between them and the 
declaration, but the proper way to have advantage of thoſe va- 
riances is to pray oyer. This recognizance is in the ſame rea- 
ſon with the bond or the deed, for it is the ſpecialty upon 
which the action is grounded. n 3 TY 


As to the other objeftions, which go to the judgment in 
The anſwer I give them is, that theſe de- 

fendants cannot aſſign that for error, for the bail can 
no matter which lies properly in the mouth of the principal: 
they alone, or by joining with the principal, cannot have er- 
cannot aſſign that no capias ifſued 
againſt the principal. 1 Ven. 38. And this anſwer will ſerve 
for the objection, that the declaration was not delivered in time; 


for they are ſo far from having a power „. 
; | at 


liged to aſſign 
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that in 2 Ven. 143. it was held, they could not ſo much as 


it to the /circ facias. . And every body knows, that even matter 
which is pleadable to the /cire facials as a release, cannot be 
taken advantage of after judgment in ſeire fe in m00; by 


audita querela. F. NM B. 104. .. 
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Strange replied, Our pleading oxer can never eure a deſect in 
their aſſigning the breach, In 1 Sid. 184. in treſpaſs the plain- 
tiff had not alleged a poſſeſſion, and it was held; Not guilty 
did not cure it. So in Butts's caſe, 7 Cu. it is ſaid, pleading 
over ſhall in ſome caſes help a defect in point of form, but in no 
caſe a defect in point of ſubſtance. This caſe of a recogniaance 
differs from that of a bond, one is a matter of record, and the 
other in pais, and it may as well be brought up as the original 
is. But whether it was proper to ſend for it or not, is not now] 
the queſtion, ſince they have admitted the fact to be as we have 
alleged it, and then put it in judgment, whether upon that ſtate 
of the caſe it be error in point of law or not. It is as inſuffi- 
cient to aſſign the breach in the words, as it is to plead per- 
formance, which may be ill. Lat. 16. The covenant was to 
deliver all his money, and held not ſufficient to plead he had 
delivered all. The 2 that the bail ſhall not im- 
ach the judgment again principal, will not go to my 
— bie dien ; for there I do not diſpute the validity — 
proceedings as between the parties, but only inſiſt they are not 
binding as to the bail. As in the caſe in 7e/verton the bail did 
not overthrow the judgment for want of eight days warning, 
but only made uſe of that objection to excuſe themielves, with - 
out impeaching the proceedings guoau the principal. = 


C. J. Some of the exceptions would hold, if the party did 
not come too late; and others, if they came out of the mouth 
of the principal. But as they lie under both thoſe diſadvan- 
tages, in coming too late, and from an improper perſon; I 
think they can have no weight in this caſe. The objection to 
the breach ſtrikes at the recognizance itſelf, which is indeed but 
oddly penned. It ſhould not have been fo ſtrait, for courts of 
juſtice ought to take ſuch as will anſwer the effect of the plain- 
tiff's demand. The effect will be anſwered by a render, tho 
not in executione judicii, provided the party be liable to be ſo 

The others inclined to affirm. But it was put off to ano- 
ther day, when Serjeant Branthwayte, pro quer” in errore, argued, 
that the breach is not well aſſigned, becauſe they charge us with 
not doing an act, which can only be the act of the plaintiff in 
the action (i. e.) the having him in execution of the judge 
ment. For all we can do, is to ſurrender him, ſo as the other 
may have him in execution; but to ſurrender him in execution 


9 


15 t in gur power. L agree it is a general rule; that the breach 
may be aſſigned in the words of the condition; but it is with 


chis exception, which goes to our caſe, that where the natural 


performance of that condition is what the words themſelves do 
not import, there you muſt leave the words, and go to that 
which amounts to a performance within the intent of the con- 
dition. A pleader is to go according to the operation of law, 
and not the words of a deed, The grant of one jointenant to 
another muſt be pleaded as a releaſe. 2 Saund. g7. As to the 
recedents, they were as much in favour of the cafe of Chiti v. 
vod in Salt. 659. as they are in this caſe,” but yet they had 
no i upon the court, becauſe they ſaid they were againſt 
| * k (4 * $324 +; EAT 219 238 {455\ we ER 
As to the variances, they were ſo fully preſt upon the former 
argument, that I ſhall, not meddle with them; nor indeed is 
there any occaſion, for I do not find it is ſo much #$ pretended, 
chat they are any ways to be ſolved. But the only thing I ſhall 
apply myſelf to is, to prove that we are not too late to have ad- 
vantage of them, which was objected to us. I agree no vari- 
ance can be aſſigned between the bond and the declaration, upon 
a writof error; and the reaſon is, becauſe in judgment of law 
the bond which was once in court is delivered out again to the 
paxty at the end of the term. But that reaſon has no place in 
the caſe of a record, which always remains in court. This 
court ſends to inferior courts for their records, and will adjudge 
upon them, though the party might have had the ſame advantage 
below. A man below may have oyer of an original upon which 
the ſcire facias is built. And for the point, that he was not too 
late, he cited Yelv. 218. Hob. 4. 2 C. 331. 


XNẽuus contra. | After a ſeire feci returned, the party cannot have 
advantage of what might have been pleaded., Salt. 262, 264- 
There is no difference between a record and a matter in pais, 
| where it is not part of the ſame” record, as this recognizance 18 
not. 11 H. 4. 47: b. 1 Roll. Ar. 760. The defendants might 
have had a writ of error tam in redditione judicit quam in adjudica- 
tione executionis ; and if upon a common writ of error the ſame 
advantage might be had, what occafion was there to provide a 
ſpecial one?- And this differs widely from the caſe of an original, 
for that is only part of the proceſs : But this is like a note or a 
bond, the ground and cauſe of the action. 


C. J. At preſent this recognizance is no part of the record. 
The defendant, by praying yer, might have mad: it ſo; and if 
the court below had denied yer (which by the way they did) be 
would have had the ſame adyantage on a bill of ons 
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1 am ſorry thoſe who were concerned below had not the cou- 


to do it, for by this means we are now to affirm a judg- 


ment, which, if all the parts of it were properly before us, we 
ſhould be bound to reverſe, and by this artifice the juſtice of 
this court is eluded. Powys J. accor l 


Eyre J. In Trevivian v. Lawrence (which I was counſel in) 
the judgment on which the ſcire facias was brought, was 
really of another term, than the recital ,mentioned ; and the 


court held, we could have no advantage of it after a ſcire feci, 


Alournatur, to look into the caſe in Tw. And the laſt 


cord, which is Trin. 9 Fac. 1. rot. 305. and nothing is entered 
there, but the award of execution, with a mark in the margin, 
that a writ of error was allowed; and whether the judgment 
was fetched up by a certiorari, or by a ſpecial writ: of error, 
does not appear in. the * ut they inclined it was by the 
latter) ſo that caſe was of ſmall authority. The judgment of 
C. B. was affirmed. x | 5 
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Sir John Pratt, Nut. Lord Chief Jui. 
Sin Littleton Powys, Kur.. 
Sir Robert Eyre, Kut. | 
Sir John Forteſcue Aland, Kut. 
Nicholas Lechmere, E/q; Attorney General. 

Sir William Thomſon, Kut. Solicitor General. 
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Meade. The Lond Ch e fr 
term, being ill of an ague and fever. oo 
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| Leighton verſus Leighton. 
- pedigree wg E ARG moved, that the. keeper of records and fines in 
8 con Monmouth might attend the trial at bar with fone 
ſubſtance of ra- of the original records, to anſwer an objection, that 


89 had been made upon a former trial, that all the records were 
worn out und obliterated. Sed per curiam, We never do it: 
You may have a rule for copies. And though the officer can- 
not be examined as to the matter of a record, yet he may 8!" 
evidence of the condition of them in general, without — 2 
ing them, and that will anſwer your purpoſe us well. 


wa ran c b. | 


 Haffet's caſe. 


FEE Er moved for a mandamus to be — to 
the juſtices of peace of the. county of Chi/ter, commanding 


had expended as ſurveyor of the * And! it was granted. 


"I 
# 


" Aſptin and Gray. 


that tlie defendant has eight days in that term, he extinct 
moye to charge the venue the next term. 


Harvey at Pert. 
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Bindetic he Parithes of Rach Oily an! Ell in cue 
ern 


the pariſh of R. C. and gained no other ſettlement before his 
death, therefore the 4. adjudge the wife and her children 


to be ſettled in R. aha 2 thither as to the ON 
ment of the huſband. | 


Retvi moved to qiath thi: ede bedzuſe u martied man 920 


children are her children and not his. Sed per curiam, 
We never make intendments to deftroy an order, and it does 


be was married during the ſervice, that will not prevent his 
nt, And as to the children, we muſt intend them to 

be bis by ber, till the contrary appears; and that they are ſo 
Is hy prey averred in the adjudication. of the childrens being 
with him ; for that they could nat be, if they were 
Wy former huſband, ſo we muſt take them to 
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them to make a rate, to reimburſe one Haſſe! the money he ** 


PR If che declaration be delivered fo * 83 practice, ve 


PE rer If on an old iſſue notice of trial Fae 'be- Whatie a term's 
fore the firſt an 


no ſettlement by any hiring or ſervice; and likewiſe becauſe the 
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reimburſe 


from an eee for dee ud widow at her eb An wir t 
children from Exall to Ratcliffe Culy, it appeared, that fee intent 
fome time fince one A. B. was hi and ferved for a yea in SE Ga ug. 


not appear he was married at the time of the biring, and if 


Conhrü gen of 
8 Ann. c. * 
Un Ent. 46. 


Fortaſc. Rep. 


359% 372+ 
9 Vin. Abr. 


157. pl. 1. 


4 * 2 
neee 


* 
vw, » 
= Fa. Pr 


GEL 


1. The firſt point depends upon the words of tha. fark, 
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Palgrave verſus Windham. 


FYASE by the plaintiff as adminiftrator of J. F. again 
4 the defendant as bailiff of the liberty of the duchy of 
Lantgfter, for executing-a fieri facias, and removing the good, 
off the premiſſes before the landlord was paid his year's rent, 
purſuant to the ſtatute 8 Ar. c. 14. The general ue pleaded, 
verdict and judgment pre quer, a writ of error brought, and 
the general errors aſſigned. 


13 i 1 £442 r 30 
Fette pro quer in errore, made three points: 1. Whether . 
this ſtatute any action lies againſt the officer. 2. Admitting it 
does, whether in this caſe the plaintiff has diſcloſed ſufficient 
matter to maintain an action. And 3. Whether it will lie 
for an adminiſtrator. © © 


which are, That no goods ſhall be liable to be taken by vir- 
tue of any execution, unleſs the party, at whoſe ſuit the 
« execution is ſued out, ſhall, before the removal of ſuch goods 


from of che premiſſes, pay to the landlord oe: his-bailif WW 
one year's rent (if due), and the ſheriff or other officer is I 
« impowered and required to levy and pay the plaintiff as well * 
5 „ the money ſo paid for rent, as the execution money.“ 0 
Ain! „ dhe iy: 2 * 5 1 blies 2 ti 
Upon this it is plain, chat the plaintiff in ihe action, and not ar 
the officer, is the perſon who is to be accountable to the land- it 
lord; and if he does not pay the rent, the landlord will have ba 
his remedy againſt him. But what is all this to the officer! fal 
He is to execute the King's writ in the ordinary manner, to 
with this only difference, that if the plaintiff pays the ren!, 
then he muſt go farther, and levy that as well as the execu- ; 
tion money; but if it be not p id (as in this caſe-it-appears it at 
Was not) then the payment being in the nature of a con- the 
dition precedent, the officer was not obliged to go out of his alte 
way, and. conſequently there were no laches whereon to ate 
an action. * 1 4 WR —_— Darin 2987 mul 
2. But if an action will lie againſt the officer, yet 1 appre- 1 
hend the plaintiff has nor diſcloſed ſufficient matter to, mail- this 
tain one, no, not even to have obliged che plaintiff in the ac. ſtrat 
tion, to pay che rent; for here is no notice or de the 
leged, and as this is a matter which lies only in the knowledge not 
of the landlord, he ought to do the firſt act, by giving noſicc. 400. 
1 Roll. Ahr. 463. pl. 16. Hob. 51. Alleyn 24. 1 Bahr. 12. a9 


To a qrantum meruit, you always aver notice. 


lt 
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Te will be Rid, that there is notice to the officer, but T take 
that to be as none, for no body will fay the officer was bound 
to pay the money himſelf; and as to the verdict, it is true, that 


will help what is alleged, but can never add any new fact not 
mentioned in the declaration. Salt. 366. 
3. This action lies not for an adminiſtrator. For the gt 
of this action is either the non-payment of the rent, or the tort. 
in removing the goods. If the firſt, then I fay the officer is 
not bound to pay the money. f the fecond, then this being a 
perſonal tort, an adminiſtrator can maintain, no action for it. 
The inteſtate had no particular intereſt in the goods {as the 
plaintiff in the execution after 4775 of the rent would have) 
but this is an action ariſing merely ex delicto. At common law, 
before the ſtatute de bonis aſportatit in vita teftatoris, it is cer- 
tain an adminiſtrator could have no ſuch action; and I take it, 
that ſtatute has never yet been extended fo far as this cafe. In 
the caſes of ejectment, ward, and gquare impedit, there was an 
intereſt veſted before the death of the teſtator, of which there 
is none in this caſe. 2 „ 


| 
q 
: 


Branthwayte Serjeant contra. The miſchief intended to be 
remedied by this ſtatute was, the fraud which tenants com- 
mitted, in ſetting up a ſham execution to defeat the land- 
lord of his rent; and therefore it ought to have a liberal 
conſtruction. The words are prohibitory, that the goods 
ſhall not be removed; and therefore as the officer had no- 
tice, he ſhould have ſtopped his hand till the money was paid, 
and not have removed the goods, to evade the ſtatute, _ And 
it would have been a good return, for him to ſay, that he 
had ſeized the goods, but could not proceed to expoſe them to 
ſale, for that the landlord had demanded a Pe rent purſuant 
to this ſtatute, which the plaintiff was not there ready to pay. 


As to the want of alleging a demand upon the plaintifF in the 
action, that is not the git of this ſuit, it is the tort in removing 
the goods; and there being notice'to the officer, his proceeding 
uter is a wrong to us, for which he is anſwerable. But ſurely 
ater a verdict, every thing neceſſary to make this an offence 
muſt be ſuppoſed to have been proved. . 0 t 
As to our ſuing as adminiſtrator, there are caſes ſtronget than 955 
this.” The difference is in actions by and againſt an admini- 
ſtrator, This is not a wrong to the perſon, but to the eſtate of 
the inteſtate; Upon the ſtatute of E. 6. an action lies by but 24 38.6.c.23 
not againſt an executor, for not ſetting out of tithes. 1 Sid. 88, 4 
297. Ven. 30, In 4 Mod. 403. an executor maintained an 
«tion for a falſe return, Here the inteſtate had an intereſt in 
. | * I 
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$0 gobds 3 they were = pledge for his rat, but are now loſt | 
us was over-ruled in C. B. e 


Yorke replied. In the caſe of tithes there is an intereſt veſted, 
and that in 4 Med, was after execution, where the ſheriff having 
the money in his hands, was liable to an action of debt. Cre. 
Gar. 535. But Jones 173. the better opinion is, that upon 
meſne proceſs ſuch an action is not maintainable. In that caſe 


- 


too the debt was abſolutely loſt, but here the landlord or his 
a adminiſtrator may {till ſue the tenant for his rent. 5. 


Powys J. held the action lay againſt the officer for the tort, 
and that though notice is requiſite, yet the want of alleging it 
is helped by the verdict. And that the removal of the goods 
was a wrong to the eftate of the inteſtate, for which his ad- 
miniſtrator might maintain an action. Et per Eyre J. As the 
officer had notice, that is enough to ſubject him, though it does 
not amount to a demand of the money of -the plaintiff in the 
execution ; which, though the ſtatute is filent, yet upon the 
reaſon of the thing I take to be neceſſary. Executars and ad- 
miniſtrators may ſue for an eſcape, and here the inteſtate had 
an intereſt, for which his adminiſtrator may bring an action. 
To which Farteſcue J. agreed. And the judgment of C. B. 
was affirmed, | 55 


Forteſc. Rep. NM. B. I was counſel in this cauſe as an aſſiſtant to a Serjeant 

$78 8. k. in C. B. and took another exception, that there was no 

ſuch ſtatute as the plaintiff had declared upon, for he ſets 

out with one made at the Parliament begun and holden 

8 Fuly 8 Ann, when it was in 7th of that Queen, But 

| the court held, that the ſaying afterwards contra formon 

fatuti in eo caſu edit et provis' had ſet the matter at 

large: And then it being a publick aft, they wer 

bound to take notice of it. And the plaintiff was not 
prejudiced by the miſtake, N 


4 
— r 


Wegerſlofe aud Keene. 


There may be 2 „ upon the caſe upon the cuſtam af mere 

partial accept-- brought by the perſon to whom a foreign bill of ex- 
Ache. of change is made payable againſt the acceptor. - And the deck. 

ration ſets forth, that one James Cullet, being a merchant reſiding 

at Chriftianiq in Norway, according to the cuſtom of merchants 

drew his firſt bill of exchange upon the defe requeling 

* him to pay the plaintiff ſuch firſt bill (his ſecond not being 
mid) of 127. 185. 4d. which bill was afterwards, vis. 9 : 

cember 1717, ſhewn to the defendant, who accepted i fe 
100. part thereof, upon the Sch day of Februury mo 
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by virtue whereof he became chargeable, et in 2 inde 
adem die et anno ultimo fapradicris ſuper ſe , to pay the 
fame on the $th day of February tunc pros ſeguentem, which he 
has not done according to his undertaking. There is likewiſe 
2 count for monies had and received, and an inſimul computaſſent. 
The defendant as to thoſe two counts pleads non aſſumpfit, and 
as to the count upon the bill, he pleads, that the ſaid Tames 
Collet drew another bill for 100 /. only, wherein he counter- 
mands the payment of the odd 27 J. 18s. 4d. by virtue whereof 
the defendant paid the 100 U in ſatisfaction of the firſt bill, and 
the plaintiff accordingly received it in ſatisfaction. The plain - 
tiff, proteſtando that the defendant did not pay it in ſatisfaction, 
for plea faith, that he never received it in ſatisfaction. And to 
this replication the defendant demurs. 


Strange pro defendente. I ſhall not trouble the court with an 
exception which has formerly been taken to theſe replications, 
that the payment in ſatisfaction being admitted, the traverſe of 
the acceptance is immaterial; for I am ſenſible, it has been 
adjudged to be well enough in the caſe of Young v. Ruddle, Salk. 
627. and of Hawk/baw V. Rawlings in tais court, Hil, 3d of 
bis preſent Majeſty, upon this ground, that there can be no 
payment in ſatisfaction, without an acceptance in fſatisfaQtion ; 
and therefore @ traverſe of the 8 is an argumentative 
denial of the payment; for if the plaintiff did not accept it in 
de the conſequence of that is, that it was not paid in 


Laying therefore the plea and replication aſide, I ſhall take up 
the caſe as it ſtands upon the declaration, and upon that offer 


ors ings diſtinctly, both as to the matter, and as to the man- 
ner of it. ; 


As to the matter of it, the caſe is no more than this; the 
perſon to whom a foreign bill of exchange is made payable, 
brings his action againſt the drawee, upon a partial acceptance 
for ſo much of it as he undertook to pay, and counts upon the 
cuſtom of merchants. 


The ſingle point which will ariſe upon this caſe is, whether 
2 partial acceptance be good or not within the cuſtom of mer- 
chants. And I ſhalt endeayour to prove, that this acceptance is 


a void acceptance, and conſequently the plaintiff has no cauſe 
of action. pitt 


That I may not be miſunderſtood when I call this a void ac- 
ceptance, I would premiſe, that I do not mean, it is fo abſo- 
my void as to exclude any remedy againſt the acceptor, for [ 
ma admit, that this * will create a contract between 

83 the 
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the parties, upon which an action upon the caſe would have 
laid. But what I ſhall inſiſt upon is, that this is a void accept- 
ance within the cuſtom of merchants, upon which the plaintiff 
has founded his caſe; and if it be void within the cuſtom of 
merchants, then, whatever effect it would have as a private 
contract between the parties, will be a matter foreign to the 
preſent queſtion, inaſmuch as the plaintiff has not rolled on it 
as ſuch, but has brought his action upon the cuſtom, 


I have inquired into the practice of merchants in this caſe, but 
have not been able to get any certain account of, this matter, 
The true reaſon of which I apprehend to be, that it is a caſe 
which ſeldom or never happens amongſt merchants, for they 
honour one another's bills, though there are no effects of the 
drawer's in their hands ; and they would eſteem it the greateſt 
blemiſh that could be caſt upon them, if their correſpondent 
ſhould.once refuſe to anſwer their bills any further than they had 
effects in his hands. 1 


What account I have received, I ſhall ſubmit to the court. 
Some are of opinion, that an acceptance for part is an accept- 
ance for the whole, inaſmuch as it deprives the party of the 
benefit of proteſting, and ſo reſorting back to the drawer, But 
I apprehend there is no reaſon at all for this. To ſay that be- 
cauſe commonly a man does honour another's bill beyond what 
effects he has in his hands, that therefore he muſt do it, is 1 
ſtrange concluſion. For ſuppoſe: he has but 20/. of the draw- 
er's in his hands, and is bound to anſwer a bill for ſo much; 
it would be highly unreaſonable, that in caſe the other ſhould 
draw for 10,0001. this man muſt either pay the whole, or ſubject 
himſelf to an action for non- performance of the condition. 


But if this notion ſhould prevail, that an acceptance for part 
is an acceptance for the whole, yet as on the one hand it chat 
the acceptor with the entire ſum, ſo on the other hand it diſ- 
charges him of this action. For then there can be no colour to 
ſplit the demand into two actions, but the plaintiff, in declaring 
for part, ought to ſhew, that the reſt is ſatisfied. Salt. 65. 


Others are of opinion, that the party ought not to have taken 
this acceptance, but proteſted the bill as to the whole, and ſent 
for another to the value of what the drawee would anſwer. 
licewiſe makes for the acceptor the defendant. 


I am informed-indeed, there is one gentleman does attend to 

- fay, that this matter has happened in his own experience; but 
he by what I find is alone in that opinion, and perhaps may not 
havs confidered the conſequences of it, bs 
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ſeldom or never comes in practice, I ſhall take it upon the 
reaſon of the thing, with a view likewiſe to the many incon- 
veniencies which will follow as a conſequence of eſtabliſhing 
this partial acceptance. | | 9 


the method of tranſacting theſe affairs. When the party to 
whom a bill of exchange is made payable receives it, he im- 
mediately applies to the drawee to get his acceptance: if he 


and then if it be paid the matter is at an end. But if the 
drawee will not accept it, then the party is to proteſt the bill, 
and ſend back the proteſt by the next poſt. When the time 
of payment comes, he tenders the bill again, and then the 
drawee may either pay it or refuſe it: if he refuſes it, then 
there is ſecond proteſt for non-payment, and the bill itſelf is 
returned. And ſo it is if he accepts it, and afterwards refuſes 
to pay it, From all this I would infer, that there can be no 
partial proteſt for non-acceptance, which, as I am informed, 
is a proteſt not in the memory of any but one of the notaries 
publick. The words of all proteſts are, I exhibited the original 
bill to the perſon to hem directed, and demanded his acceptance 
thereof. Now an acceptance of part is not an acceptance 
theresf, no more than payment of part is a payment of the 
whole. There is a book which goes by the name of Advice 
concerning bills of exchange, and is eſteemed amongſt thoſe who 
are moſt converſant in theſe affairs. And in fol. 33. of that 
book it is ſaid, that nothing but an acceptance to pay ſecun- 
dum tenorem billae can deprive the party of the benefit of a 
proteſt, And in fol. 16. of the ſame book he puts the caſe of 
2 bill drawn on A. and B. who are not joint traders, and an 
acceptance by one only: this ſays he goes for nothing, and 
the party muſt proteſt the bill as in caſe of no acceptance, 
Theſe are the words of the book: and by putting the caſe of 
two who are not joint traders, I ſhould apprehend he means, 
that each being charged with a moiety, the acceptance of one 
ls but an acceptance to pay a moiety, which is but a partial 
acceptance, and therefore void: and this is explained by tlie 


cepted a bill, and it was held to be the acceptance of both, 

cauſe both were equally liable to pay the whole. And to 
this purpoſe likewiſe is Malloy de Fure Maritimo, in the chapter 
concerning bills of exchange. | 


If there can be no proteſt for non-acceptance of party 1 


would conſider how the caſe would ſtand in regard to allowing 
not partial acceptance: the natural and plain conſequence of 
* As t will be, to put it in the power of the drawee to defeat the 


oer of the benefit of proteſting a bill for 10, ooo. by his 
KCeeptance to pay one penny only 3 for this I would ſu mit, 


* As there is this diverſity of opinions upon a matter which 


The better to come at this, it may not be improper to ſtate | 


accepts it, nothing farther is done till the day of payment, 


Gale of Pinkney v. Hall, Salk. 126. where one joint trader ac- ; 
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that if the party may take ſuch an acceptance, he mu/? take it: 


if it will Be good, he cannot refuſe it, for it is not at his 
election to charge the drawer but upon the other's default; 
the drawee is the perfon he muſt firſt reſort to, and if he re. 
fuſes, then, and not till then, is there a proper remedy againſt 
the drawer ; and therefore in the action againſt the drawer 
the plaintiff muſt ſhew a proteſt, which is an endeavour to re. 
ceive the money of the drawee. Salk, 131 | 
But even admitting there may be a partial proteff for non. 
acceptance, yet the inconveniencies which will follow of courſe 
are fo great, that J hope it ſhall never be eſtabliſhed by the 


. - 


judgment of the court. 8 
It would be endleſs to put caſes where it has been held, 
that rent- charges and the like cannot be apportioned; and 
therefore I ſhall rely entirely upon the xeaſon of the thing, 
that in this caſe the contract between the drawer and the per- 
ſon to whom the bill is payable is entire and not diviſible, By 
this contract the drawer (and conſequently the indorſer) ſub- 
jets himſelf to an action if the money be not paid at the time: 
put though he becomes liable to one action, yet there is no 
reaſon, that by tranſactions between the party to whom the bil 
is payable, and the drawee, to Which he is not privy, this 
contract ſhould be branched out inte ſeveral actions, which will 
unavoidably be the caſe of every partial acceptance: for I do 
not apprehend how this can be reduced to one action _ 
fuſing this partial acceptance, and proteſting for the whole; 
becauſe (as I obſerved before) if the party may take it, he 
muſt take it, and can charge the drawer no farther than there 
is a default in the drawee. | | | 


As therefore two actions are the feweſt he can be charged 
with, 1 would beg leave to inſtance how he may be charged 
with a great many. The acceptor will charge him as far as 
his undertaking: then another for the honour of the drawer 
(as is uſual amongſt merchants) may undertake for another 
part, and by the ſame reaſon a third, and a fourth, and no 
body can ſay where it ſhall ſtop : ſo many different perſons 
may accept . ſo many different pence, and every one of theſe 
has his diſtin&t remedy againſt the drawer. | 


This is too great an inconvenience to be got over; and it 
is ſuch an inconvenience (I mean the multiplicity of ſuits) rs 
common law has always endeavoured to meet with. In the cu 
of Hawkins v. Cardee, Salk. 65. it was held, that the indorſee of 

art could have no action, becauſe, ſays my lord chief juſtice 
Holt, the drawer having only ſubjected himſelf to one ation, 
it cannot be divided ſo as to fubjet him to two. If the 
grantee of a rent-charge levies a fine of part, the conuſee 


cannot compel an attornment, for that would be to gi 
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ations n the tenant, So if a feoffment were made 
ment to two, the warranty is gone. If two take lands jointly 
with warranty, and one makes a feoffment: the warranty is 
gone as to him, but remains as to his companion, ſo as he 
may vouch for a moiety; and at common law if they had made 
partition, the warranty was loſt, Co. Litt. 187, a. And all 
this goes upon that ground, that it being res inter alios acta, 
it ſhall not turn to the prejudice of a third perſon. But this 
partial acceptance is a matter tranſacted between mere ſtrangers ; 
and therefore ſhall not hurt the drawer, who was no party to. 
it. No act of theirs, which would de prejudicial to him, ſhall 
ind him. But the fubjeding him to ſeveral afions will b 
a prejudice z therefore he ſhall not be ſubjeQed to ſeveral 
actions. , 


The great benefit ariſing, to the publick from theſe bills is, 
their being negotiable and p about as well as money;  *' 
for every body is ſenſible, that without the aſſiſtance of theſe 
bills our trade could never be carried on for want of ſufficient - 
ſpecie ; not to mention the trouble and danger in returning 
money, which is avoided by this expedient. It is this benefit 
which the publick receives from theſe bills, that has intitled them 
to all the favour they have received, of which innumerable in- 
ſtances might be given. For this reaſon it has been held, that 
the bare drawing or accepting a bill, makes a merchant for 
that purpoſe. 1 Salk. 125, Show. 125. 2 Fen. 295, Now 
if what is contended for on the other tide ſhould prevail, the 
publick will be deprived of this great benefit ; for no man will 
ute this bill as ſo much money in the way of trade, when 
be is to reſort to one man for one part, and perhaps ſend out 
af the kingdom for the other to a place where he has no cor- 
elpondent. In the caſe of Focehn v. Laſerre, which was in this Forteſc. Rep. 
court, Hill. 11 Ann, rot. 214. Where the bill was to pay out of **"* 
Arnet ſubſiſtence, it was held, that in 7 . his growing 


liſtence might never amount to the ſum drawn for, there- 


fore this was not à bill of exchange within the cuſtom of 
merchants, for no body would take it upon ſuch a contingency. | 
And the caſes of promiſory notes ſince the ſtatute have gone 

won the ſame reaſon, Smith v. Boheme, Mich. 1 Geo, in Fl R. 14. Raym, 
vhich was to pay money or ſurrender a man 4 And the 2396, 136% 
a of * pity Biddle, in B. R. Hill. 3 G. Which was to © Mod. 30% 
Ray ſo much to A. if I do nat pay ſo much to B. and both theſe 

dere held not to be within the ſtatute, upon that only reaſon 
= they were not negotiable, | | 


Another inconvenience which naturally occurs upon this oc- 
: ion is, that the drawee will inſiſt to have the whole bill de- 


iered*up, when he pays but a part only. For, according ta 
the 
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che authors who treat of this ſubject, he can neyer charge the 
than he has vouchers for under the hand of the 'drawer. In 


drawee cannot juſtify the payment, though he has a letter of 
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drawer, when they come to make up their accounts, with more 
Lex Mercatoria 274, it is ſaid, that if the bill be loſt, the 


advice. And this refutes all the expedients of indorſing part, 
or giving a ſpecial receipt for ſo much, becauſe of neither of 
thoſe caſes will the drawee have any authority to produce under 
the hand of the drawer.. If the drawer then refuſes to allow 
what the other has paid, his only remedy will be to bring his 
action; and how he will be able to maintain it upon the cuſ- 
tom of merchants I muſt confeſs myſelf at a loſs to find out, 
for he will want the neceſſary evidence to maintain ſuch an 
action, which is the bill itſelf that was drawn upon him. 


If this then will be the caſe, where he pays the money with- 
out taking up the bill; I muſt contend that by all the rules 
of prudence and juſtice he may inſiſt to have the whole bill 
delivered up to him, when he only pays part of it according 
to his acceptance. f | 

Suppoſing him then in poſſeſſion of the whole bill, I would 
conſider in what a condition we have left the party to whom 
it was made payable. He muſt be ſuppoſed to have advanced 
a confideration adequate to the whole ſum, and conſequently is 


| 
| 
in juſtice intitled to his whole money of ſomebody or other, 
Tt will be faid, that he 'may get what he can of the drawee, and þ 
then go back to the drawer for the reſidue. It is true he may f 
do fo, and the drawer may be a man of ſo much honour as to 5 
pay him every farthing. But what muſt he do when he finds 1 
he is miſtaken in his man; when the drawer (inſtead of or- * 
dering him the money as he expected) ſhall tell him, No, you * 
have nothing to OED rider my hand, and if you have been th 
ſo fooliſn as to deliver up the bill, you muſt take it for your * 
pains. I know of no remedy in this caſe but what would be th 
worſe than the diſeaſe, and therefore the prudenteſt thing he : 
can do will be to fit down by the loſs. | 
And this- will be ſo far from being a trick in the drawer, ” 
that it will be more than what every prudent man will do. For * 
if upon the report of what has been done he ſhould advance * 
the reſidue of the money, yet ſtill there is a bill ſtanding out cha 
againſt him for the —— upon which bill it cannot appear be hon 
has paid the money which the drawee had left unpaid. And | 
whether in that caſe he would not afterwards be anſ for RB 
the whole, may be proper to be conſidered. | clea 


I have now done with what I had to offer in maintenance of 
. the negative of the queſtion I propoſed to ſpeak to, — 


N 
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therefore proceed to take notice of what.was hinted at upon the 
former argument in behalf of the plaintiff in this caſe. ,, | ,,, - 
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It was ſaid that the drawee may (and very often does) accept 
to pay the money at à different time from what is appointed in 


bear no proportion to this caſe. It is not liable to any of 
the inconveniencies I mentioned ; it is the ſame as if the bill 
had at firſt given him a longer time, and it is well known that 
after acceptance a month or two will break no ſquares where 
the. man is good: With this further, that amongſt merchants 
ſuch an acceptance is eſteemed a general acceptance to pay he 
money according, to the tenour of, the bill. Beſides, Molloy 
ſays, that in ſuch a caſe the bill muſt be , proteſted, which 


cannot be done in our caſe. 


robo 9137 70 ene 

It was further urged to be highly reaſonable, that the drawee 
ſhould honour the bill as far as he had effects. I admit this to 
be reaſonable, and perhaps it would not have been impoſſible 
for the plaintiff to have declared in ſuch a manner, as to have 
charged the defendant to the amount of his acceptance: But 
we are here upon the cuſtom of merchants, and whateyer 
might be reaſonable in caſe of private property, will ceaſe 
to be ſo, when it appears to be pregnant of fo many inconve- 
niencies to the publick as I have mentioned. And if the plain- 
tiff has it in his power to frame à caſe wherein he may do 
himſelf Juſtice, that makes the argument ſtronger againſt ſuf- 
fering him to break in upon the publick convenience” for his 
private benefit. The policy of the law is, rather to let one 
man ſuffer,” than to introduce a general inconvenience; But 


in a caſe where there is no danger of the parties ſuffering in 
the leaſt; for he has a remedy, which ſtands clear of all theſe 
. and there wil be no harm in leaving him to 
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It was ſaid, that if the drawer (who is ſuppoſed. to know 
what effects he has in the others hands) by drawing for more 
ſubjects himſelf to ſeveral actions, it is his own fault. The an- 
wer to this is, that the very drawing for more, deſtroys the pre+ 
lumption. that he knew how accounts ſtood. But amongſt mer- 
chants, as I obſerved before, that is not the caſe, for they often 
honour one another's bill, where there are no effects at all. 
f | v 9,4 54 0.9115 7 L E 13 da 
But even admitting the d does not ſtand altogether 
clear of this objection, yet {till this may be the caſe of one who 
cannot be ſuppoſed $0 know how the accounts ſtood between the 
drawer and the drawee; For it may happen this bill may be 10» 
and then the indorſor is to be charged in the ſame manner 
as 


the bill. I muſt admit he may do ſo, but ſurely. that caſe can 


here we are to be led into the greateſt inconveniencies, even 


nay 


| 


\ 
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as the drawer. The inder 5 will be table to ſeveral ation; 
though he is no ways Nie ad mum between 
the indorſee and the drawee, _ 


Upon breaki te ei iſt th Farid Bras Men 
was taken ire che caſe oO Ob acceptor and that Cany ode? 

erſon: that he ſhould not come and diſcharge himſelf ugainſt his 

n acceptance, whatever the other might have done as to re- 
n_ this partial acceptance. If this was his caſe only, 1 it might 

be reaſonable to extend this acceptance as fat as it will go; but 
the harſhip is, that what is Jaw in his caſe; muſt likewiſe be 
law in the caſe of the drawer an indorfor ; fo that here ate two 
innocent perſons who are to be involved in the fame common 
fate; and that is never to be fuffered, eſpecially wheti the drawee 
may be charged in another manner, which wil not affect the 
drawer or the indorfor. | 


But if this partial acceptance ſhould be thought 8 within 
e cuſtom of merchants : yet the plaintiff can never recover in 


this — in regard to the manner in which he at. 


exception is, that the plaintiff by his own 
has brou My int his action too ſoon. This is by dap ern ee of 
Mi 5 term, and the acceptance is laid . the gth of De- 
4737s $0 554 n the 8th of February f RY 
whereof - did the ſame day and year 1; 
which — the 8th of February 1717, promiſe oy os rot 
the 8th day of February tunc proxime ſeq Now there of 
nece intervention of a w pe” year 2 
f February 1717, and the * day of e — 18 
— the caſe is no more, than that the plain 
the 1 on the 23d of Oftober had noted bi 1 
e own ih was not to become due t 
the the Batt February following, it were neceſfary to cite 
caſes in · maintenance of this n there ate 1 Sid. 373 
ker. 135. . | 


Another exception is hat the dlaittiff hav not alleged in} 
requelt-bafors ringing the . his ought > tr 
done Rr 
the party to whom the bill is made payable may only be 2 tra- 
veller to eee eee 0c E money. 
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Bon is fuffketent. And it is plainly not ſe for them it is a re- 
queſt to pay che money fur mibnchs before-it beckme due. 


I mall trouble yout Lotdſbip wich but # word more, and it is 
this, the bill runs, Pay this my firſt bill, my ſecond not being pai 
and therefore I muſt ſubmit it, whether they ought not to have 
avetred, that the ond Wis unpald. Indeed in the caſe of E 
v. Effngton; Salk. 140: Tt was hel#' well after a verdict, becaute 
if the Tecond was pald, che fury cbuld not find n as to the 
firſt: he wi not to pay the firſt unleſs the ſecond wis unpaid, fo 
the jury finding Hitt boulit! to pay the firſt,” that is an argumen- 
tative finding the ſecond u But the coirt in that cafe in- 
dined, it would Have been th upott a demur fe: : 


- 


It will be ſaid, that this ſhould have been ſhewn for cauſe of 
demurrer. But this exception goes to the cauſe of action itſelf, 
and may as well be taken advantage of upon a general dethir- | 
rer, as the want of ſetting out am attornment was'in the cafe of 4e 106, 
Long v. Buckeridge. 1 dd gs 92 


— 


4 


The whole, both with relation to the matter and the manner 
of this declaration, may be reduced to this dilemma: either this 
partial acceptance is Food, of it is not. If it ixy608; yet the 
plaintiff has come too ſooh, withont alleging what is f 
o make out his cafe, arid cvnſtquently car fever recover in 
this action. If it is not good, chat will be Gifficient to 
intitle us to judgment for the defetidithne 


Reeve contra, L am no otherwiſe prepared 10 argue this cat 
than by acquainting the court, that a gentleman has often 155 
tended, to inform you, that it is practicable to proteſt a bill for 
non- acceptance of part, and then reſort back ti the drawer. As 
to the inconveniencies which are urged, they art às great of i 
our fide upon account of death or acts of bankruptey- The 1 
irawes is not prejudiced ; and as to the drawer, if is paid; e rite 
bis debt is fo much leſſened, Which is a benefit to | " 


As to the firſt objection to the declaration, that we have 
drought our action tdo ſoon : it runs, in predidt. dab diem 
Febr. tune proxime fequentem ; ib to fupport the declaration you 
will reject proxime ſeguentems and then it ſtands as a promiſe to 
pay in February 1717, and the action is in Ofober' 
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2. No requeſt was neceſſary, for upon the acceptance à duty 
ariſes, nnd this is not a collacerat promiſe, — ; 

1 2 


Fra rs 


Salk. 324. 


to this action. As to the requeſt, no debt ariſes upon the ac- 


- ance, and they were at the ſame liberty to take it: nei 


* Where a bill 

tuns, Pay my 
frſt my ſecond 

not being paid, 

action may be 

maintained on 

+ the firſt without 

averring the 

| other was va. 

Paid. 


the drawing being an actual promiſe ; but the acceptor is bo 


very note which he accepts. There is another anſwer to the ob- 


contract. 


ject proxime ſequentem, and then all is right: there is no differ- 


of one is ſo of both, though in fact it amounts to no more than 


3. If the defendant had paid the ſecond bill, he. ſhould 
have pleaded: that matter in his diſcharge ; and as to the caſe 
of Eaſt v. Eſſmgton, that was againſt the drawer upon the 
firſt contract, but this is againſt the acceptor upon a new 


: 
o 


Strange replied. As to praedict, it does not make the ſen- 
tence inconſiſtent with proxime ſeguentem; for it is common to 
call the ſame day in a different year, the ſame day generally : 
and here it is no more than that the party promiſes on 8 February 
in one year to pay upon the ſame day in another year: and 
where a thing is grammatically right, the court will never reject 
it, as was held in the caſe of Wyatt v. Aland in B. R. Tin 
2 Ann. {7 N 


g They ſhould have ſhewn the ſecond bill unpaid, for it is in 
the nature of a condition precedent to their having any right 


ceptance, for an indebitatus aſſumpſit will not lie upon a bill of 
exchange. Sall. 125. PO Le BOT 


| Pans]. Either party might have refuſed this partial ac one. 


could force the other to it, but if both agree, volenti non 
injuria. The drawer truſts all to the diſcretion of the perſon 
to whom he gives the bill, and if that perſon leads him into in- 


conveniencies, who can help it? 


= 
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Eyre J. I think the declaration is well enough : we will re- 


ence between the caſe of the drawer and the acceptor, for if he 
pays either of the bills, the drawer is not liable. Acceptance 


an acceptance to pay the contents of one of them, and payme 

of one is a 25 — of both: ſo that the e 
ney was not paid upon the firſt goes to the ſecond alſo. 1 
ſearched, but could not find the record, of Eaff v. Effmgtm; 
and by my notes I find it went off immediately upon the an- 
ſwer, that the verdict had cured it. The precedents are as this 


declaration. Vidian Ent. 31, 67. F [YOUR 2 
1 0 „ - e a ce ee 10 
Forteſcue J. I think there is a difference between the caſe of = 

| 1 


the drawer and acceptor, for the drawer is bound to pay 


to pay but one, and no action can be maintained but upon the 


jection, that the action is brought too ſoon; and that is, that 
the plaintiff needed not ſet out any promiſe at, all. 10 V. z. 
Stalk v. Cheeſeman, Salk. 128. Lnwther v. Conyers, 1 


Michaelmas Term 6 Geo. 225 
upon z promiſſory note, and they had left out ſuper ſe aſſimp- In count upon 


expreſs aſ- 
miſe. And this is likewiſe an anſwer to the want of requeſt, 2 — 


In Molloy and the other books there is a whole paragraph about de laid. 
the partial acceptance of a bill of exchange, and _ allow it 
to be good. 80 judgment was given for the plainti! « 


Dominus Rex verſus Tuckes. 


FOR KE moved to quaſh the return of a reſcous of two wu ſunt inventi 
perſons, becauſe it is only ſaid, that they could not after- is no good re- 
wards be found, without ſaying nec eorum aliquis. . Cro. Fac, ry Without | 
419. 3 Bulft. 200. 1 Roll. Abr. 802. Mich. 11 Ann, Davis Forteſ.Rep. $62, 
v. Fuller, where the return to a ſcire facias againſt three was, Barnard. K. B. 


zon ſunt inventi generally, and held ill. 3 Co. 50. * 


Darnall Serjeant contra. All the precedents in OF. Br. are % 
thus. 2 Keb. 341, 436. HNichil habent. Exacti non compa- 
ruer. Nulla habent bona. Sed per curiam, The difference lies 
between the affirmative and the negative. Et Leg this re- 


turn is ill. Sed adjournatur. And Paſ. 6 Geo. the return 
quaſhed. 


Duciſſa Hamilton verſus Incledon. 


E of a judgment in C. B. in an action upon the In miſwricerdia, 


caſe upon ſeveral promiſes, verdict pro quer', and general 1 8 8 
N aſſigned. gainſt peers. 


T_T,” 


* 


Strange pro quer in errore. A peer (and conſequently a peer- Recta of a 
es) cannot be attached, but ſhould be brought in by ſummons; writ not to be 
whereas this declaration runs, that the dutcheſs attachiata fuit u from. 
al reſpondendum. Sed per curiam, Whether that be right or | 
wrong, 1s not material ; for if it be wrong, yet according to 


tie modern reſolutions you cannot reverſe a judgment by the 


recital of the writ, but muſt bring the very proceſs itſelf be- 
fore the court. 


Ar 


5 
an- 
; this 


2. The dutcheſs is put in miſericordia generally, which ought 
not to be; the ſtatute of magna charta, c. 14. appoints que 
mites et barones non amercientur niſi per pares ſuoc, et nen niſi 
ſcundum modum delifti. But though it ſays per pares ſrs, yet 
| admit that long uſage has veſted that power in the Judges 
g e King's courts, who are to be looked on as pares quoad 
oc, | The amercements of the nobility are now reduced to a 
certainty; a Duke 107. and an Earl or other Baron 51. And 
to what may be ſaid, that here is an &c. which. implies an 
OO according to law. To that I anſwer, that then 


OL. I. Q Q there 


> 8 


Aar 


fit, and yet it was held well enough, for the law raiſes a pro- an acceptances. 


* 
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: there is no diſtinction made between the amercements of 
N Peers and common perſons, which Mr. Sellen in his treatiſe 
e of Baronage ſays ought to be, for his words are, © That in 
| e caſe of amercements of Barons of Parliament upon non- 
de ſuits or other judgments ending in miſericomdia, there is a 

& ſpecial courſe both for the ſum and the way of aſcertaining 

« it, which differs from the amercements of common' perſons.” 

And then he goeFon and gives you the roll in Edward the 
Second's time, where a writ was directed to the juſtices 4. 

C.”B. that they ſhould not amerce the abbot of Crowland tan- 

gam baro, for that he held not per baroniam.. Now there was 

no need of this, if he might be generally amerced. And my 

Lord Coke, 2 Inft. 28. fays, if a nobleman and a common 

. perſon join in an action, they ſhall be ſeverally amerced, the 


2 tg 


nobleman at 1005. and the common perſon according to the 

ſtatute. So is Bro. Amercement 2. Sed per curiam, fe is the 
conſtant way, to ſay in miſericordia, c. which implies e ; 
thing, and we cannot overturn the precedents. Judgment af. t 
fir med, by | ; : | a 
Bacon verſus Peck. . 
| bei 0 
0 ee : EH plaintiff took out an elegit, and by virtue thereof fer 
4 ho lands, a 2 K levied part of the debt upon the goods, and after a nichil 
there my be a returned as to the lands, ſues out a capras ad ſatisfaciendum, and b 
; ly wer en arreſts the body of the defendant. . br, 
po 
| don 
19 H. 6.4. b. It was moved to quaſh the capias ad ſatisfaciendum, becauſe by 
Tr % the plaintiff, by taking out an elegit, had waived any other ** 
1 Roll. Abr, execution. And for this all the old caſes wat 5 | 2 Five 
1. pl. 4 the court held the capias ad ſatisfagiendum was regular, for 
0 l. being a nichil wahr as of 44 we the Heel We but in the rex: 
N. B. 265. b. nature of a common fferi factas, upon which if part be levies, 70 


po gr $04 , the plaintiff may afterwards have a capias ad ſatisfaciendun. 
Laneader , The election is not compleat, unleſs the plaintiff has ſome 
| Fielder, benefit from the land; for the taking out the writ is not an 
why 3 actual election, but only in order to an election; and if chere 

de no lands, there is nothing to chuſe, and conſequently, a0 


election. 


— 
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Stibbs verſus Clough, 


8 - 


,, 


EBT upon a bond, conditioned tos perform articles, The breach muſt 

which upon the plea appear to be an agreement, that the be 2 particulat 
plaintiff ſhall furniſh the defendant with ale and beer to be 4 ue z de 
fold in his houſe at ſuch prices, and that he ſhould take it of is pleaded the 


no body elſe, but might be at liberty to take any othef li- Plaintiff cirnat 
quors (malt liquors only Coed) > ng what dad not be dar in che pen 
paid for at breaking up the trade, and were undrawn, ſhould but muſt ſet it 
de taken back. And then the defendant pleads performance. „ut upon e. 
The plaintiff replies, that by the ſame articles it was further 

agreed, that what ſhould be drawn ſhould be paid for, and that 

there was ſuch a quantity of liquors unpaid for. Demurrer inde ; 


rte pro defendente. By the breach it does not appear, the 
liquors unpaid for were malt liquors; and as other forts are 
mentioned, the plaintiff ſhould have been more particular, 
eſpecially in the caſe of a bond, where he is to ſubject the de- 
tendant to a penalty. HOPS 45 


Et per curiam, The replication is ligewiſe ill, for the plaintiff 
can only allege new matter in the articles by ſetting them out 
upon yer. The caſe of the African Company v. Maſon was a Lucas 227+ $.C, 
bond, conditioned, reciting that the defendant was their re- 
ceiver at Briſtol, if therefore he do well and truly account for 
al ſums by him received, then the bond to be void: the 
breach was, that he received ſo much money, and did not ac- 
count for it ; ahd becauſe it appeared by the recital in the 
condition, to be only about tranſactions of a particular nature, 
the general aſſignment of the breach was held ill. So is 2 Saund, 
411, Judiciam pro defendente. r RE | 


Peele verſus Com Carliol'. N 4 


Der on bond, conditioned to reſign a benefice. And Bond of 
che court refuſed to let the defendant's counſel argue the en 

rüdity of ſuch bonds, they having been ſo often eſtabliſhed, 

den in a court of equity. And alſo where the condition is 

tneral, and not barely to reſign to a particular perſon, 2 Chan. 

7. 398. 2 Keb. 446." 1 Sid. 387, - Hutt. 111. 


— 
5 
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| | ___  Gylewerſus Ellis. 

Where be. NOV ENANT, that the defendant, his heirs and afligns, 


tion is againk ſhall every year during the term plant eight crab ſtocks, 

Tee, he. and the breach ig, that the defendant ſuch a year neglected to 

| Tak need not do it. | f 6 : Ian h- 
enten to aH s. 1 OY Res * 

Marg objected, that the breach ſhould have been in the dif- 


juriftive, that neither he nor his affigns did it. Pl. 19g. 
Cro, El. 348. Bridg. 46. A. covenanted, that he, his exe- 
cutors or aſſigns, would do ſuch an act, and the breach was, 
that the executor did not do it, without taking notice of the 
teſtator, and held ill. And the difference is between doing 3 
thing to a man and his aſſigns, and by a man and his afligns. 


Probyn contra. The action is againft the original leſſee, ſo 
there can be no aſſignment intended: we knew nothing of 
any; if there be one, it lies in their privity, and therefore the) 
ſhould defend themſelves by ſnewing one. The caſe in Cro, El 
is not ad rem, for there the breach was in the conjunchve 
inſtead of the disjunctive, and that was the reaſon of its being 


held ill. 1 0 
Et per curiam. We muſt intend the eſtate continues in hin, n 
till the contrary appears Þ and therefore the declaration is well 2 
©.» enough, being againſt the leſſee himſelf, Qui facit per alun ſe 
Facit per ſe ; and therefore if the aſſigns have done it, ere pl 
that the leſſee himſelf has not, is falſe. There is as much ne- 
ceflity to ſay, an heir did not perform the covenant, when tlc | 
action is againft the anceſtor. Fudicium pro quer. hi, 
: * | : FT 44 AS | the 
Willie'mo for 7 $6 HE plaintiff's name was Malter, and on error Brot- joir 
— 3 1 thuwayte Serjeant objected, that one of the afſumpſit was {tra 
|| eg noty if laid pracfat” Millielmo, and the damages are entire. inti 
— R ing al ntioned in the te ry 
befor. Reeve contra. There being no William mentioned in G. 
cord before, it muſt be rejected as inſenſible; and then there 
are other parts of the count, which ſhew the d could be A 
only to the plaintiff. In Roe v. Gatehouſe, Hill. 8 #3; Suit H. 
663. it was ſuper ſe Aung, without laying who, ad f, pr 


well” enough. So Trin. 2 Ann. in B. R. Sbere v. Brown- 
declaration run, that in conſideration the plaintiff bad de. 
_ livered goods to the gefendant ; juper ſe aſſumpfit, to pay ſor chem 


wall 
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without ſaying who promiſed; and yet this was taken to be 

good. Tin. 5 Aun. Athorp v. Goſling. In an action againſt - 
carrier, it was laid, that in conſideration the plaintiff had deli- > 
vered goods to the defendant to carry, ipſe pra (the plaintiff 

inſtead of the ages ig aſſump/it, and that was reſolved 

to be well enough. Paſeh. 4 nn, Aſſuny/it by an executor, who 

declared, that in conſideration the teſtator had carried goods, he 

the defendant promiſed to pay quantum praediftus Thomas (who. 

was the executor) deſerved ; and though he ought to have ſaid 

quantum the teſtator deſerved, yet the count was adjudged ſuf- 

ficient. If theſe caſes ſhould not be anſwers, then I rely on 

16 & 17 Car, 2. which cures the miſtake of the plaintiff's or- 
defendant's name, when they are before rightly mentioned in 

the record. | R 1 


Sed per curiam: Let us not pray in aid of the ſtatute, when | 
the thing is well enough of itſelf. So is 1 Med. 42. Salk. 24. rags, 
And therefore the judgment muſt be affirmed. | 


ws 


Aleberry verſus Walby. Hil. 5 Geo. rgt. 206. | a 


RR OR of a judgment in C. B. in an action of covenant In what actions 
brought upon a leaſe for years; and the breach aſſign- 3 
ed in non- payment of rent: judgment by default, inguira- * 
tur de dampnis : general errors, and want of an original, and 5 
returned accordingly: another original alleged by defendant of 
another term, and a certiorari prayed, and one returned and 
ſet forth; and ſome little variances; and in nullo eft erratum 


Strange pro quer in errore. This is an action by a man and 

his wife and a third perſog, who is tenant in common with the 

wife, upon a leaſe at will made during the coverture, of lands 

which are the inheritance of the wife and that third perſon, for 

arrears of rent incurred during the coyerture ; and therefore 

the wife cannot join in ſuch an action, for 1 Sid. 224. ſhe ſhall. 
join in no action, but what will ſurvive to her, or her admini- ; 
{trator after the death of the huſband : now the huſband is fully 

intitled to the rent incurred during the coverture, and if ſhe 

des, he, and not her adminiſtrator, ſhall have thoſe arrears, 

G. Lit. 35 1. 4. 1 Roll. Ar. 345. H. 1. bf 5 


As this is but a leaſe at will, it is not within the ſtatute 32 
H. 8. c. 28. which requires, that the wife ſhould be made a 
party to leaſes of her land, and the reſervation be to her and her 
heirs ; for that ſtatute extends only to leaſes for life or years. 
And though the reſervation here be to her as well as to the reſt, 
Kt that will make no difference; for during his life, it is in the 

9 eye 


* 


In covenant the 
plaintiff need 
not ſet out a 


title, 2 


cum dimiſſſſet is 
enough, and if 


be does it wrong 


it is ſurpluſage. 


eye of the law a reſervation only to the huſband; and they are 
not to declare upon it according to the fact, but according to the 
operation of law. If one jointenant pleads, chat the other con- 
ceſſit to him, it is ill; for it ſhould have been pleaded as a re- 
leaſe, that being the only proper conveyance between jointe- 
nants. 2 Saund. 97. 2, Ven. 141, 260, 266. In 3. Lev. 290. 
that was pleaded as a grant, which could enure only as a cove- 
nant to ſtand ſeiſed; and it was held ill. So is Salt. 8, 274. 


| Sed per curiam : The huſband and wife may, or may mt, 
join in this action at their election, as where a bond is to both 
of them. 4 H. LL 6. Cro. Fac. 77. Cro. Eliz. 61. : 


2. Exception. To the manner wherein the plaintiffs have de- 
duced their title. Under this head we are to lay the huſband out 
of the caſe, and conſider how the wife and the other perſons 
have made themſelves out to be tenants in common. They ſay, 
that one James Scrape was ſeiſed in fee of the demiſed premiſſes, 
and that upon his death the ſame deſcended to him and her as 
couſins and heirs. - Now the court cannot take a man and a 
woman, withost more ſhewing, to be coheirs. The fact ! 
ſuppoſe is, that the mothers of theſe two were ſiſters, who both 
died in the life of the anceſtor, and ſo the plaintiffs, who are 
the reſpcCtive iſſues of thoſe parceners, ſtand now in the place 
of their mothers, and claim what would otherwiſe have be- 
longed to them, in caſe they had ſurvived Scrape. But then, in 


deducing their title, they ought to have ſhewn all this; for they 


mult claim through their mothers to make themſelves heirs to 
him that laſt died ſeiſed; for, according to the caſe of Collings 
wood and Pace, it is a mediate and not an immediate deſcent; 
they muſt claim mediante matre. All the precedents of forme- 
dons by couſin and heir ſhew how he became ſo, and in Salt. 
55 5- it was held, that he who ſues qo heir, muſt ſhew comert 
474 and it is not ſufficient for him to ſay generally, that he it 
cir, 


It will perhaps be ſaid, that this being an action of covenant, 
the plaintiffs were not obliged to ſet out any title, but mi 
have begun generally, quod cum dimifiſent. I admit they migpt, 
and then the court would have intended they had a title to make 
this leaſe, when the other accepted it. But when the plaintiffs 
undertake to ſet out a title, and fail in doing it; there is no 
room in that caſe for intendments, for the court will never in- 
tend the plaintiffs have a better title than they themſelves rely 
upon, Every man is ſuppoſed to make the beſt of his own cale, 
and upon that ground the rule is, that every man's plea ſhall de 
taken moſt ſtrongly againſt himſelf. Plawd. 104. 4. 203: b+ 
And in many cafes what a man does unneceſſarily ſhall vitiate 
his proceedings, as where he miſrecites a publick ſtatute. 4 C. 
48. a, Plotud. 77. 5. | 90 
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Se per curiam: The introduction by ſetting out the deſcent 
is nothing to the purpoſe here, where they declare upon their 
own demiſe, and therefore there can be nothing in that excep- 


3. The breach is not well aſſigned: the covenant is in the In a covenant to 
disſunctive, to pay or cauſe to be paid ta them or any of them; but 3 92 
25 to part of the time the breach is only that bg did not pay, and breach may be 
as to the other part, that he did not pay to them, whereas he general that be 
may have cauſed the rent to be paid to one of them, which is RE 
a performance. And there being two ways, the breach ought. 
to have been ſo large, as to exclude both ways, by either of 
which the act might be done. 21 Ed. 3. 29. 6. And ſince the 
plaintiffs have in one breach obviated one part of the objection, 
and in the other the other part; this looks as if they were 
conſcious of themſelves that there was ſome variation in the 
fact: that where they fay generally we did not pay, yet we may 
have cauſed to be paid; and that where they charge a non- 
payment to all, yet there might be a payment to one of them, 
which is enough within the words of the covenant. . 


Sed per curiam ; He that cauſes to pay, pays; and if you have 
paid the money to one of them, you may plead it in your diſcharge. 


Then I moved to quaſh the writ of error, which deſcribes the Variance. 
ſuit to be between the plaintiff and one John Aleberry alias dic? 
John Aleberry of Waltham Abbey, and the alias dif? is abby in the 
record, one is b, e, y, and the other , . This variance is in 
the alias die, where the court has always obliged the party to 
deſcribe the ſpecialty /iteratim. And in theſe caſes you never 
go by the ſound, becauſe the party has ſomething elſe to guide 
him; and if he miſtakes, it is to be imputed to his own negli- 
gence, In a plea of miſnomer indeed it is otherwiſe, becauſe 
there the party has nothing to go by but the ſound. | 
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Mich. 13 Azn. the writ was Crawley, and the record Crowley. 
12 Af. pl. 2. Annfly and Angſiy. Paſcb. 4 Geo. Shartleſs and 
Sharpleſs. Bro. Variance 26. Barſter with an (/) and Baxter 
without an (/). Salk. 264. Giggeer and Giggure. All theſe 
were held to be fatal variances in the deſcription of a record, 
ind yet nobody will ſay they might” have been taken advantage 
of by plea of miſnomer in abatement. And I apprehend the 
realon of a'l theſe caſes is what is laid down in Dr. Drake's Salk. 660. 
caſe; that in all caſes where the party has any record or ſpe- 
cialty by which he may make an exact deſcription, in ſuch caſe 
mou minute variance is fatal. And Mr. Juſtice Powys, who Aate 201. 
d with the exception, about ret and ror, ſaid, that if the 
court once gave into ſolutions of thoſe variances, they would 
4 Q 4 never 
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find it very diffcult 10 Keer into harbour agony” 


enough, if the alias di? had been left out, becauſe it is ſuſh- 
cient if the record anſwers the deſcription ; and though it would 


and if there be a fall anſwer to the deſcription, it A as much 
as is required. But though it would be good in ſuch a caſe, 
yet I have often heard it ſaid in this court, that though it is 
not requiſite to inſert the addition, yet any variance whatſoever, 
if the party will take upon him to be more than ordinarily par- 
ticular, is fatal; for then the record does not anſwer the de- 


ſcription, as it does where the writ of error makes a total omiſ- 
ſion of the addition. 


Sed per curiam : The caſes cited are of variances in ho name 

of the party, which is more conſiderable than the place of his 

| refidence. Theſe words are both properly uſed, ſome ſpell it 
abbey and ſome abby; and if there be occaſion, we may take 
the | Fog as an abbreviation of the former. Per curiam: The 


record is well removed, and the judgment muſt be affirmed. 


Order reverſed, A. Is ſent by order of two juſtices to B. as the Jap of his 
2 N laſt legal ſettlement. B. appeals, and the o is con- 


every body. firmed. Soon after, without ſtating that 4, had gained any 

Salt. 492, 524, new ſettlement, B. ſends him to C. Et per curiam : An order of 

527. reverſal is final only between the two pariſhes: but if it be 
confirmed, it is final as to all the world; and therefore no new 
ſettlement appearing, the order of removal from B. muſt be 
quaſhed. 


Hayman verſus Rogers. | 


An inconſiſtent JIN covenant, the plaintiff declared upon articles ah of 
Poftea under a Sept. 5 Geo. (which is*1718,) not to ſet up a wy 
Jellieet, reed. . ly a. die datorum articulorum for ſo many 
ſays, that poſtea ſcilicet 1 wo 1718, (which is Af ung months 1% 
fore making the articles) the defendant did exerciſe the trade 
in that place. And after verdict for the plaintiff, it was moved 
in b of judgment, that the time in the breach was no part 


of that to which the reſtraint goes, and therefore the plaintiff 
has no cauſe. of action. Sho. B. 55 Dorul 


never know where to ſtop; but being once out at fey would 
1 muſt admit, Wo this writ of error w6uld 88 well 


contain more, yet that exceſs muſt of neceſſity imply a fulneſs, 


Between the Pariſhes of Little Nun and Somerby. 1 


- „ 
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Darnall Serjeant contra. | The verdict cures it, for we could” 
not have recovered without proof of an exercifing after the date p 
of the articles. Per curiam Where that which comes under $cilicer, where un 
a ſcilicet is conſiſtent with what went before, it is always looked n 
on 2s an averment; but if it be inconſiſtent, we reje& it. As 
in the common caſe in ejectment, where the leaſe is 4 die dat, 
and the entry and expulſion laid the ſame day. We will reject a 
the 1 May 1718, and then the caſe is that he covenanted the e 
30 Sept. et poſtea he committed the breach. Fudicium pro quer. 


#33 


Brewer verſus Turner. 


= moved to quaſh the writ of error, becauſe the judg- 9s. Whether 
ment is againſt two defendants, and ſo deſcribed in the one „ ps 
urit of error, but then it is laid to be only ad grave damnim of o L judgment 
one of them. Now the perſons who are named under the againf two. 

ad grave damnum are they, and only they, who bring the writ 5 Nod. 305 

of error. So that the caſe is no more than that one defendant 

brings a writ of error of a judgment ' againſt two, whereas all 
ought to join. 6 Co, Ruddect's caſe. 


Strange contra. The firſt anſwer I would give to this objection 
is, that the ground and foundation of quaſhing writs of error is 
for ſome variance appearing between them and the record; of 4 
which there is none in this caſe. The three requiſites in a writ 
of error are, to denote the court where, the parties between 
whom, and the ſubject-matter of the ſuit; all which are truly 
deſcribed in this writ of error. And then the ſaying it is ad grave 
damnum of one only, when it to be a judgment againſt 
two, can never be conſtrued to be a variance; for if it be to 
the damage of both, it muſt be to the damage of each, and ſo 
the record anſwers the deſcription. Whether therefore, when 
there is no variance, the court will quaſh this writ of error, 


or not rather put the party to demur to our aſſignment of errors, 
that I muſt ſubmit to the court. 1. 


But waiving that, I take the writ of error to be well enough 

| as it now ſtands, The fact is, that one of the defendants died 
P defore n the writ of error; but as that does not appear 
then in the cauſe, I admit the caſe muſt be taken to be, that one de- 
ſendant alone brings a writ of error of à judgment againſt . 
himſelf and another, and this I apprehend to be well enough. 

It will not be denied, but that, as this judgment is joint, if 

there be error in it as to one defendant only, yet the whole muſt 

be reverſed. 1 Rall. Ar. 775. E. 2. Cro. Jac. 303. Sti. 121. 0 
And this may be done at the inſtance of that defendant only, 


who 
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who can ſay it is erroneous. 53 Ed. 4. 7. 4. is expreſs, that if 


judgment in treſpaſs be given againſt three, one of whom, was 
dead, the other ſhall not have a writ of error of that judgment, 


dut only the executor of the party deceaſed ; and yet the coſts 
being joint, the judgment muſt be reverſed in toto. Bro. Joinder 


in action 77. In treſpaſs againſt two, who are condemned in 
an erroneous judgment, it is ſaid, they may join or ſever in 


a writ of error at their election. 


| There is but one precedent, which comes up to this caſe, 
and that is in Hearn's Pleader 466. in the book, but the right 


page is 370. and it is thus: Becauſe in the record and pro- 
« ceedings of a fine between V. B. now deceaſed and J. J. 


« plaintiffs and F. L. deforceant error hath intervened, to' the 


„great damage of M. B. ſon and heir of the ſaid V. B. 
So that the heir alone brings a writ of error of a jud 


againſt his anceſtor and another, and aſſigns that for error 


which vacates the fine in toto. And if one plaintiff, who vo- 
luntarily joins himſelf with another, may when he pleaſes 
deſert him; a fortiori may defendants ſever in their writs of 
error, for they are not joined together at their own election, 
but at the will of the plaintiff, And agreeable to this entry is 


| Gre. Elia. 115+ N 


If the defendants may not ſever in their writs of error, the 
inconvenience will be great, that the plaintiff may if he pleaſes 
join me with a defendant who is under his own power, and 
will never conſent to bring a writ of error; and then I ſhall 
de remedileſs, be the judgment never ſo erroneous. For 28 
to what may be ſaid, that ſummons and ſeverance lies; that 
is only after a writ of error brought. If two bring a writ of 
error, and upon the jcire facias quare executio non, one only ap- 
pears : there ſummons and ſeverance lies. T7. 4. And upon 
that the judgment is, that one alone ſhall proſecute that writ, 
which was brought jointly by them both, Eut if it be not brought 
by both, there can be no ſummons and ſeverance; and there- 
fore if one refuſes to join, the other ought to be at liberty to 
bring it alone. And there will be no inconvenience to the plain- 
tiff, for his judgment can but be reverſed ; and if it be erroneous, 


What matter is it to him whether it be reverſed at the inſtance 
of all the defendants, or of one of them only? + | 


Curia. If it had any where appeared, that the other defendant 
was dead ; there is no doubt but this defendant alone without 
the executor of the other might bring a writ of error: but as 
nothing of that appears, and the judgment is joint; it ih 
feem as if all muſt be mentioned under the u grave din 
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And to this urpoſe was the caſe of Pennoir v. Brace tempore 
W.3- 8 Wha. 338. Salt. 3179. 5 Med. 16, 69. _ 


The writ of error was quaſhed, unleſs cauſe next term. 


N. B. Hil. 6 Geo. the Chief Juſtice being in court, I ſtir- 
red it again, and they all held the writ of error bad: ſo 
it was quaſhed, and I drew a new one. N 


Brocas verſus Civit' London. . 

PER curiam : It was ſettled in Sir Peter Delme's caſe, and Praftice. 
has always been the courſe of the court, that when either 

party will ſuggeſt any ſpecial matter about awarding the ve- 

nire out of the common courſe, a copy muſt be given to the 4 

oppolite party, and they muſt have a reaſonable time to con- | | 

ſider it, before you enter a nient dedire. 0:3 | 


Newell verſus Pidgeon, | 
P R curiam: If the plaintiff be nonſuit, and a judgment Err ſur non» 


againſt him for coſts, error lies in Camera Scaccarii, ſult. 
1 Roll, Abr . 744: F. | | | 5 
Rien verſus Philips. . "Tok CES. 
PER curiam : There muſt be the ſame notice of executing 5; 


a ſcire fieri inquiry, as a common writ of inquiry. . 


Scotton verſus Seottor,/ In Cane*, 


Legacy 
he gave her no portion, but made his will, and thereb prove 
= 
the father for the money preſently, who gave it him, and took 


L 35 rn 


in this court. 


Vernon 


What writing is 
fufficient to 
bring a caſe out 


of the ſtatute of 
frauds and per- the marriage, and ſhe exhibited her bill here, to oblige him 


juries. S. C. 
1 P. Will. 618. 
Eq. Abr. 19. 


pl. 4. 20. pl. 5. 


Prec. Chan. 526, 


29 Car. 2, c. 3- ing, and as to any pare! promiſe he pleaded the ſtatute of 


them, and * 15007. portion, and then died without alter- 


miſed, as ſoon as finiſhed by counſel, but delayed it till the 
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ing his wi 
legacy. . 
Maſter of the Rolls. Whether this be a caſe relievable in 
the ſpiritual court I am not certain: I rather think this re- 
ceipt is not pleadable there, being a releaſe of a legacy before 
it is due. But in this court it amounts to an agreement of 
the ſon-in-law, to diſcharge the legacy. Beſides the prece- 
dents here run all this way, that a child's legacy is ſatisfied 
by a proviſion ſubſequent to the will. Let the proceedings in 
* ſpiritual court be ſtayed. PRI e 8 


Counteſs Dowager of Mountaue verſes Maxwell. In Cane, 


IE plaintiff married the defendant without any previous 
| ſettlement of her eftate, which was a very conſiderable 
perſonal eſtate. Quarrels happened between them ſoon after 


to ſettle her own eſtate to her ſepdrate uſe : ſetting forth, that 
upon his addrefling her, ſhe inſiſted on having the entire diſ- 
poſal of her own eſtate, and drew up à ſhort writing with her 
own hand to that purpoſe; that he promiſed to ſign it, but 
put her off on pretence of adviſing with counſel, and having 
writings more at large prepared; that ſhe frequently demand- 
ed of him to execute ſuch writings, which he conſtantly pro- 


married him. That after marriage ſhe preſſed him by letter to 
perform his promiſe, and he anſwered her by another letter, 
that he thought it very reaſonable ſhe ſhould have the diſpoſal 
of her own eſtate, that he never intended the contrary, but 
that ſhe ſhould command her own fortune as ſhe pleaſed. 


The defendant denied he ſigned any ſuch agreement in writ- 
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frauds and perjuries. 


It was» inſiſted on for the plaintiff, that the court frequently 
compels:the execution of promiſes not ſolemnized according 19 
that ſtatute, where fraud and trick appear, and where paſt of 
the agreement is carried into execution, as it is here by 
marriage, which was the conſideration of that promiſe. But 
' Parker Lord Chancellor allowed the plea, and faid this 25 


only a breach of promiſe, which is a ſort of injuryythat . 


wh 
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court does nut take cognia ance of. If there had been fraud fas 


ing to execute real deed of ſettlement he had impoſed 


if pretend 
another on her) this might have made it a proper caſe for equi- 


ty; but here is nothing of any ſuch deceit : ſhe marries him on 


his word and promiſe, - without writing, and that is the very 
caſe the ſtatute intended. To ſay therefore the ment is to 
be executed in this court, becauſe performed in part by the mar- 
riage, is to break the very words and intantion of the ſtatute, 


which has put this very caſe, and fays it ſhall not be binding. 


The plaintiff afterwards amended her bill by a further charge, 
that in order to induce her to marry him without a previous ſet- 


tlement, and to. fecure the performance of his promiſe in exe- 
cuting it afterwards, he promiſed to take the ſacrament on it, 


and that he did take the ſacrament on the marriage accordingly. 


That after the marriage he wrote a letter, wherein he promiſed 
to make ſuch fettlement, and that he was ready to ſign the 
writings according to her deſire. ; 


To this he confeſſes he did take the ſacrament on the mar- 
nage, but * he did it only in compliance with a cuſtom eſta- 
bliſhed in the Romiſb church (of which he was a member) of 


receiving the ſacrament on their marriages, and not to give any 


ſanction to this pretended agreement. And as to the letter, he 
doth not remember the particulars, but if he has wrote any thing 
concerning his readineſs to ſign any writings, it only related to 
ſome propoſals he had made of ſettling a ſum of 1500/7. on her, 


£ 


frauds and perjuries again. 


Lord Chancellor, The caſe is very much altered now, from 
what it was at firſt, Then it ſtood purely on the parol promiſe 


and which he did ſoon after ſign. He then pleads the ſtatute of 


' before marriage, upon which there was no colour to relieve the 


plaintiff, But ſuch parol promiſe on marriage is ſufficient con- 
hderation, to ſupport a ſettlement made agreeable to'it after mar- 
riage. This has been frequently determined. So ĩt is alſo ſufficient 
conſideration to eſtabliſh a promiſe made in writing after mar- 
nage. Now here is great evidence of ſuch à promiſe made in 
writing after marriage; he doth not deny his writing, that he 
was ready to execute the writings as ſhe defired ; but avoids rt 
dy ſaying, they referred to propoſals of ſettling 15001. which is 
impoſſible, becauſe it appears the 

ment. And though he fays he has ſigned that ſettlement, it 
doth not appear when he did it ; and I am very jealous he did it 


ſince the amended bill. His anſwer to the charge of weceiving 


the ſacrament in confirmation of his promiſe, is not at all ſatis- 
factory, He could have no occaſion to promiſe receiving che 
t, but on that account; and though he might receive 

a it 


never defired any ſuch ſettle- 
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conſiſtent with his layi 


| it in compliance with the cuſtom of his 3 very 
on, 


_ to teſtify his ſincerity. 
ſer. 


+ 45 8 Harriſon verſus Buckle, In Canc.“ 
0 deviſes to his daughter 10007. payable at her age of twenty. 
— A * one or day of marriage, and 1 201 to his en Ars LM 
ny OO the age of twenty-four, and a certain maintenance. in the mean 
mean time, and time; and all his real eſtate he deviſes to truſtees, to raiſe by ſale 
— infant dies, or otherwiſe ſufficient to diſcharge his debts and legacies, if the 
2 perſonal eſtate ſhould fall ſhort. A. dies; the ſon dies under 
it immediately. age; the daughter marries the defendant, and they join in a ſuit 

in the ſpiritual court againſt the truſtees, who are alſo executors, 
for her own legacy of 1000/7. and as repreſentative of her 


brother for his 1500 /. 


I be executors exhibit their bill here, to ſtop the proceedings 
in the ſpiritual court, and compel the huſband to ſettle the legacy 
on the wife. The defendant inſiſts on his right to the legacy, 
independant of any ſettlement, he being now in a proper court 
for the recovery of it without the aſſiſtance of this court; and 
that he is inticled to the 1 500 J. immediately, though the ſon 
was not to have it till his age of twenty-four. | 


Upon this two queſtions aroſe. 1. Whether this court could 
interpoſe on behalf of the wife, and ſecure the legacy for a ſet- 
tlement on her. 2. Whether the ſon's legacy of 1 500 J. is not 
extinguiſhed by his death before it became due. if it ſub- 
ſiſts, whether his repreſentative is intitled to it ſooner than he 

— himſelf would have been, if he had lived. 


As to this laſt point Mr. Vernon ſaid, There had been caſes 
both ways, but were reconcileable on this diſtinction; where 
intereſt of the legacy. payable at a certain age has been given 

to the infant in the mean time, there the money has been held 

yable to the repreſentative immediately : but where no intereſt 

bias been given the money was not payable till the time the le- 
atee would have arrived at that age. The preſent caſe, he 

id, was a ſort of middle way between both: no intereſt, but 
ſome preſent advantage, viz. maintenance is given. 


Maſter of the rolls. The 1500 l. given is firſt and principally 


that ; the real eſtate is only deviſed in aid of the perſona _— 
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ng hold of that folemn of dev 5 
Fharefore let the plea ſtand for an an- 


a charge on the perſonal eſtate, and is an abſolute legacy out af 
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and executors, to be diſpoſed of ſo far as the debts and legacies 
ſhall require. As this then is not à direct legacy out of. the 


real eſtate, the. death of the party before it ame payable 


ſhall not extinguiſh it. And this differs from Pawlet's caſe, 
land, and to be raiſed out of that without any regard to the 


the next queſtion is as to the time. Had this 1500/1. carried 
intereſt immediately to the infant; though the time of pay- 
ment of the principal was deferred, yet on his death his re- 
preſentative would have had a right to it immediately: not 
that he would have been in a better condition than the infant 
was, ſince the delay of payment was only by way of caution, 
but with equal benefit to the legatee. And the executor is not 
hurt, becauſe on payment of the money the intereſt ceaſes, 
The appointment of maintenance is ſaid to be equivalent to 


benefit of the legacy, but maintenance is ſomething diſtinct and 


independant of it, It is a decent proviſion during minority, and 


his ſuſtehance and education. 


- 


nature. It has indeed been the common courſe of this court, 


ney, which can be recovered no where elſe, but in the caſe o 
legacies too. Though I muſt ſay, had this been res integra, 

ſhould be very cautious, how I went ſo far as legacies, becauſe 
there is a proper court elſewhere for the recovery of them: 
they originally belonged to the ſpiritual court only, and the fole 
ground of this court's intermeddling is, the diſcovery, of the 
cſtator's perſonal eſtate. But the preſent caſe is different: the. 
perſons liable to pay the legacies are plaintiffs here, and not 


\the huſband; and whether they would not have been ſafe in 


paying the legacy, if they had ſuffered the ſpiritual court to go 
on to ſentence, I will not ſay, 124040) adi ve ef 


Ibis ſeems. to have ſomething of the nature of an interplead- 
ing dill, wherein the executors call upon the huſband and wife 


to interplead concerning their ſeveral rights: the huſband-* 


to the money abſolutely, and the wife to a proper proviſion 
to be ſecured for herſelf. And then it will be like the com- 


mon caſe of a huſband's coming into this court to have a le | 
7 his wife. And I have obſerved a ſtrong inclination in 


J Cruper's time, to do right to the wife. Since legatary 


2 Ven. 366. where the money was an immediate charge on the 
perſonal eſtate, The ſon's repreſentative being thus intitled, | RR 


the giving intereſt, but I think not ; intereſt carries the whole - 


bounded, not by the profit of the money, but the neceſſities. of 1 | 


; 


* 


2 


As to the wife's legacy of 1000 J. the bill is of an unuſual how tho oped 
will oblige the 

to oblige a huſband who comes hither in right of his wife for - wer —— 
2 ſum of money, to make a proper ſettlement on her, before for of the wife's 


it is given him; and that, not only in the caſe of truſt mo- en her. 


| : 5 : : ” . 
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cauſes are now become part of the einge of this court, f 
think this is fit to be conſidered. The wife is not here, | 
therefore let her attend, to acquaint us what proviſion ſhe is 


* 


willing to accept. 


by Hagſhaw verſus . Yates.. In Canc”. ' 
A fobſequent P ER Parker Lord Chancellor. Where a. * eſtate and 
title 2 equity meet in the ſame perfon, they ſhall eſtroy a prior 
oaths, de. title which is only equitable, And where the inheritance of 
ftroys a prior lands mortgaged for a term is conveyed by a defeaſible but 
title in equity equitable title, and afterwards 7 xr to another by a legal 
* and equitable title; the latter have the benefit of the 
equity of redemption. | | gen 


1 * 


Vern. 4 1 | „ 
t. Turton verſus Benſon. In Cane“. Sg, | 
enn nE bill was to be relieved agaitifis" bend dbifined'in 
rt of portion, = 2 a marriage ſettlement: and he om 7 
_— e plaintiff being a young man in 1710 made his 
2% in Chants to one Mrs. Benſon: e plaintiff's ether and uncle were 
10 Mod. 435. concerned in tranſacting it for him, and on 29 June, 1710, 
INE marriage articles were executed, whereby Mr. Benſon was togive 
3000 J. as a portion with his daughter, and Mrs. Turton was to 
| part with 300 J. per annum out of her jointure, to. make a ſettle- 
ment on the marriage: but ſecretly, without the privity of the 
mother or uncle, the plaintiff gave a bond to refund 1000/. 
part of the portion, to Benſon at the end of ſeven years; and 
ſoon after, the marriage took effect. In oo 3 Benſor depoſnel 


8. 5 2 SS e » wa 


this bond in the hands of Sir Theodore Fanſſen as a ſecurity for a 

| debt, but made no actual aſſignment. In 1714 Benſen died, 
7 and his wife the defendant took out adminiſtration; but his debts 

b Being beyond the value of his eſtate, the. creditors came to in 
ue amongſt themſelyes and with her, whereby dir 

8 s whole debt was to be paid, and all Benſm's effech 

to be turned into money, and divided amongſt the reſt of the 

oreditors, and the plaintiff's bond, and all the debts to be got 

in by the adminiſtratrix : and creditors on ſimple contract to 

be in equal degree with thoſe on ſpecialties. During tb 

tranſaction one of the chief creditors acquainted the plaintiff 

with their deſigns, and that his bond was to be aſſigned to them 

who anſwered, that if Mrs. Benſon was to have the benefit of it, 

he would never pay it; but if - were, he would not diſpute 

with them. In this condition the bond ftood in 1715, when the wha 

' plaintiff brought his bill againſt the adminiſtratrix to have it bed, 

delivered up. When that cauſe was at hearing, the cte- 

ditors bring a bill againſt the plaintiff and adminiſtratix to 

diſcover colluſion, Both cauſes came on before the __ 


8-5-0 


ts ad * 
3 


by appeal before the Chancellor. 
The queſtions were, whether this bond was void in its ori- 


ginal creation; and if ſo, whether it has not been ſince made 


ood by ſome ſubſequent matter, either by its being. transferred 
Br ſome valuable conſideration, or by the promiſe of the plain- 
tiff not to. diſpute it. | 7 we Ys 

As to the firſt, it was ſaid by the counſel for the plaintiff, 

that it was a ſort of firſt principle, and ſettled rule in this 
court, to make void all contracts of this nature, whereby mar- 

riage articles, ſettled by the conſent of all parties concerned, are 

any ways defeated by the private agreements of ſome of them. 

And ſeveral caſes were cited, to eſtabliſh this rule. Salt. 156. 
where it was laid down as a rule, that a ſon without the privity 

of the father, or parent treating the match, gives bond to re- 
fund part of the portion, it is void. id. 158. 


of the Rolls, who decreed for Mr. Turton, and how they came 


3 
I 
* 
: 


Sir R. Raymond cited Redman v. Redman in 1685, in this 1 Vern. 308. 


court, where on a treaty of marriage the friends of the lady in- 
ſiſted on the huſband's diſcharging all his debts before the mar- 
riage, There was one bond which his brother agreed to pay 
for him, but underhand with the privity of the lady, who was 
afraid of loſing the match, took a counter ſecurity of the huſ- 
band; and the marriage took effect. Afterwards the brother 


paid the money on the bond, the huſband died, and he ſued 


the counter ſecurity againſt the widow, who had taken admi- 
nitration, She brought her bill, and, though privy to the fraud, 
was relieved; becauſe it was done originally to defeat a mar- 
riage agreement. Ho nal, 


So in the caſe of Gale v. Lindo. On a treaty of marriage 1 Vern. 4g. 


the fortune of the young woman not being ſufficient for the 
huſband, ſhe prevails on her brother to make up the deficien 

by a bond of his ; but privately agrees with him, that no uſe | 
would be made of it. They were married accordingly ; and 
the huſband dying, ſhe took out adminiſtration, and put the 


bond in ſuit : the brother ſues here for relief, but denied becauſe 
the agreement was fraudulent. 


24 Vernon quoted the following caſes to the ſame purpoſe · 


ſon at the ſame time had a leaſehold eſtate of his own, which 
* privately contracted to aſſign over to her in conſideration of 


t ſhe was to ſettle upon him: after the marriage the ſon 


2 his repreſentative RO this. leaſehold eftate 


micy v. Hamond, Mich. 1714, a mother for the advances 2 Vera. 466, 
roy of her ſon in marriage agreed to part with her jointure * 


1 Vern. 240 · 


of this bond for a valuable conſideration are not in à better 
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zol her hands by a decree” of this court, 'becauſe there was ho 


mention made of that aſſignment on the marriage treat 


Noto v. Bladtbell, ꝙ MAurcb 1694, Mr. Blamtvell, on the mar- 
iriage of his nephew Yelverton Peyton with the «daughter of Sir 
Job Roberts, agreed to ſettle an eſtate of 2007, per annum on 
them for a jeinture, and after his death to ſettle a further ef. 
tate of 100 /. per annum on him and his heirs. After the mar- 
riage it was diſcovered, that there was a private agreement be- 


0 * 


«tween him and his nephew, that he ſhould demie the firſt el. 
tate back again to Bladivell at 1501. per mum rent; and as to 
the reverſionary eſtate, that he ſhould releaſe that; and ſuch de- 
miſe and releaſe were executed accordingly: after the nephews 
death his wife and Sir Fohn Roberts ſue in this court to ſet 
aſide · this private agreement, and had a decree, whereby Blad- 
10e was to account for the profits of the eſtate in poſſeſſion at 
the rate of 200 l. per annum from the time of the demiſe, and 
to ſettle the other eſtate of 1007. per annum on the heirs of 
Peyton, to commence after his own death. Sloan v. Fowler. 
On the marriage of 'Fowler's ſon with Shan's daughter, Fowler 
by articles was to make a ſettlement, and to have the portion 
to himſelf; but he told his ſon, the portion was not ſufficient 
to pay younger Children's fortunes, and ſo got a bond from his 
ſen for a ſam of money beyond the wife's fortune: this bond 
came afterwards into the court of Chancery, and was ſet aſide, 
becauſe it was taken without the privity of the wife's relations. 


As to the ſ-cond queſtion, whether the creditors as purchaſers 


condition than- Benſon was. * 


For the plaintiff it was ſaid, here was really no affignment 
at all; it was only depoſited in Sir Theodore's hands as a fecurity, 
but not deſigned to transfer the intereſt : or if there had been 2 
aſſignment, that gives no property or right, a, bond being 3 
hob in action not being aſſignable but in Equity, and then # 
muſt be attended in the aſſignee's hands with all the circun- 
ances of equity with which the firſt obligee held it. If thete- 
fore it Was void in equity in its original creation, it cannot be 
made good by any equitable conveyance: the creditors can have 
no better right than Benſon had: their right is only to his cl- 
tate; which if he poſſeſſed unlawfully, can be no better in they 
hands. $0 it is in the caſe-of bankrupts. Creditors under tht 


623 aſügnment ſhall have no better right to the effecks than the 


2 Vern. 564+ 


bankrupt himſelf had. Taylor v. TYheeler. Plaintiff had let 
money on a copyhold eſtate, and a ſurrender was made acc. 
mgly: by the cuſtom of the manor ſurrenders are void unies 
preſented in a year, and this ſurrender was neglected 2 is 

m_ fend 


Io 
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the debtor became — 7 and a commiffion was taken but, 
and this copyhold inter alia aſſigned: the affignees get admit- 
tance, and the "mortgagee ſues here for relief: they urge in 
favour of the affignees, that this copyhold continued in the 
bankrupt till his bankruptcy: the only thing that ſtuck with 
Lord Cnuper was, that the plaintiff by his ſuffering him to 
continue in poſſeſſion, and not preſenting the ſurrender, by 


whi e mortgage might have been diſcovered, induced 
others on the credit of that "eſtate to truſt him, and now the 
aſſignees ha 


both law and equity of their ſide ; but yet the 
plaintiff was relieved on that maxim, that the creditors ſhall be 
in no better condition than the bankrupt himſelf was. 


conveyance on valuable conſideration without notice, yet the 
perſons that conveyed with notice of the fraud have been oblig- 
ed to make it good. In the caſe of Ferrers v. Cherry, Cherry 


Kantel: akterwards, änd before the monéy was paid, PBS 


And in theſe cafes where fraud has been purged by a legal 


1 


2 Vern. 384. 
having notice of a ſettlement wherein the father was oply 
tenant for life in equity, accepts a conveyance in fee from 
him, and afterwards ſold it to purchaſers without notice: 
on a bill by the ſon for relief, the purchaſers having law and 
equity on their ſide, had no decree againit them, but the court 
0 went ſo far as to order Cherry to anſwer for the fraud. An- 
L other caſe was Bovey v. Smith, Truſtees had ſold without no- 1 Vern. 6. 
$, tice of the truſt in the purchaſer ; he levied a fine, and non- 
| claim for five years: ſixteen years after, the truſtees purchaſe 
fs back this eſtate for a valuable conſideration : this appeared to 
tet the court on a bill by the ce/tuy que tru/t ; and though the 
fraud was purged, yet the court decreed the eſtate became 
2 again char — in their hands, and the lands were decreed 
ent do the plaintiff accordingly. | - 
ity, es * 
gan As to the plaintiff's promiſe, it was ſaid to be rather a com- 
no 1 pliment than'a promiſe : or if it was one, yet there was ng, 
en 0 conſideration for it. | : * 


For the defendant Serjeant Cheſtyre and Mr. Talbot, could 
not diſpute the general rule of diſcharging contracts made in 
aud of marriage-ſettlements ; but ſaid the plaintiff ought not 
to come here, becauſe himſelf was not only not defrauded, 
ut was even a party to the fraud againſt the mother. 


The ſecond queſtion was chiefly inſiſted on. They ſaid the 
original fraud was purged by the ſubſequent conveyance for 
valuable conſideration, and likened it to the caſe of Prodgers 
. Langham, 1 Sid. 134. where agreed per curiam, That tho” 
2 deed be fraudulent in its creation, and voidable by a purchaſer,;- 
5 it may be made good by matter ex pet fatto ; as feoffee 
7 Covin makes a feoffment for valuable conſideration, the 


R 2 fecond 
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ſecond feoffee has a good title. So in the caſe of Ellis v. 
Warns, Cro. Fac. 32. In debt upon a bond, the defendant 
pleads an uſurious contract between himſelf and one 4. by 
which he became bound to the plaintiff for a debt he owed 
and which A. owed the plaintiff ; the plaintiff replies a juſt 
debt without any privity of the uſurious contr kim 
and A. and on demurrer held a good replication. 


Sarrot v. Fielding in Lord Somers's time. Sarrot was deſired 
by one Dad in the country to draw a bill for him on his cor- 
reſpondent in town, payable to Dodd or order: he did. fo, but 
inſiſted on the payment of the money before the delivery of 
the bill, but by reaſon of a hurry of buſineſs then in the ſhop 
it was neglected, and the bill was ſent to town without the 
plaintiff's receiving any money for it: the defendant purchaſed 
it, and ſued the plaintiff at law : he applied here for relief, 
becauſe he had never been paid for it; but Lord Somers diſ- 
miſſed the bill. | 


The promiſe of the plaintiff was ſaid not to be nudum pas- 
tum, becauſe though he gained nothing by it, yet the creditors 
parted with ſome of their right, for they conſented to admit 
ſimple contract debts upon an equality with bond debts, and 
to pay Sir Theodore his whole debt; and a loſs on one fide is 
ſufficient to raiſe an aſſump/it in the eye of the law. 


Lord Chancellor. Theſe private agreements, contrary to pub- 
lick tranſactions, have been always diſcouraged by this court, 
even where the parties have come to be eaſed againſt their own 
agreement. And this is ſo far from diſtinguiſhing the preſent 
caſe from others, that it is a circumſtance of all the caſes that 
| have been cited, and indeed cannot he otherwiſe, ſince the 
ſettlements againſt which theſe private contracts are made, are 
always for the benefit of the parties N The 
impoſition which the court provides againſt is not upon the 
perſon that marries, but on thoſe that are concerned in con- 
tracting for him; and I think this caſe as great a fraud as any 
that have been mentioned. a | 3 


The next conſideration is, whether the creditors have 4 
better caſe of it then * And firſt it is clear, that any 
aſſignment of Benſon could not have mended it; that would de 
to deſtroy all the power and care of the court in caſes of this 
nature at once, for it is then but to affign over, and-nothing 
can reach it. But he cannot properly aſſign a bond nor the 
penalty of it: the ſenſe and meaning of ſuch aſſignment 1. 
that the aſſignee ſhall have all the benefit, which the aſſign” 
would have of it, in equity. Suppoſe a perſon aſſigns a 997 
that is paid, can the affignee take advantage of that —_ 
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But indeed in this caſe here is no aſſignment, nor any thing 
like it. 2 | | 


But in the next place, though the party doing the fraud cannot 
make the bond better; it is another ideration whether 
the party injured cannot amend it. And 1 think he may as 
far as the conſideration of it goes; for the bond is not abſolute- 
ly void; and though the mother is the perſon injured, yet if 
ha ſon independent of the marriage will afterwards give a new 
bond for it, I think it will ſtand good againſt him. But there 
is nothing of that nature in the preſent cafe: there is no aſ- 
ſignment to the creditors. The compoſition and agreement 
amongſt the creditors is beneficial to them, without any con- 
ſideration of this bond. The plaintiff's promiſe inſiſted on was 
without any conſideration at all : it does not appear that it in- 
duced the agreement, or any thing was done on it, 'but what 
would have been done without it. Creditors are indeed inti- 
tled to favour, but it is only with regard-to the debtor's eſtate, 
and not other peoples. I think the decree of the Maſter of the 
Rolls is right, and ought to be affirmed, and a perpetual in- 


; junction go as to the bond. 
d 


South verſus Jones. 


Intr. Hil. 5 Geo. rot. 396. 


lands in Downham, 20th of Auguſt cut down his graſs and 
divided it into cocks, and the ſame day gave notice to the de- 
fendant, who was rector, to come and carry away his tithes, 
which he has not done, per quod he loſt the uſe of that part 


the 10th of December following. The defendant pleads, that 
for all that time the cloſe where, &c. was ſurrounded with 
ditches; and that the ditches, ways and paſſages were ſo filled 
with water, that he could not carry off his tithes. The plain- 
tif replies, that the ditches, ways and paſſages were not ſo; 
and the defendant demurs, 


Bootle pro defendente. The declaration is ill, in demanding 
more damages than the plaintiff ought to go for; he demands 
the time of mowing, whereas the parſon is not obliged 

to carry it away then, but it muſt lie till the pariſhioner has 
made it into hay. 1 Roll. Abr. 643. X. 1 Roll. Rep. 420, 172. 
We are not after a verdict, where this might be helped by a 
wah but on a demurrer, So non con/tat the plaintiff will re- 


R 3 2. The 


HE plaintiff declares, that he being occupier of certain Dr not 
I to take 
— 5 of graſs 
the day it is cut, 
but may let it 
lie there long 
enough © mike 


which was under the cocks, from the ſaid 20th of Augu/t to it into hay. 
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I f , * 1 by * 2 J 
FL Os * - TY; 2 * * 
& 4 * 


2. The replication. is ill in offering to put the whole time 
in ve, and though we plead to the whole, as we were oblig- 
ed, yet the fault is in them. N 


3. The replication. is in the Topulatiye, ditches, ways and 
| pallages, when it ſhould have been in the disjunctive. 2.Squng, 


* — 


C. J. The declaration is ill, for it ſhould have ſhewn when it 
was made into hay, and dated the wrong from thence: the re- 
plication. is well enough in the copulatiye, becauſe the plea is 
one entire matter of excuſe, and the defendant relies on the 
* whole, and not on each particular's being impaſſable. Et per 
Powys J. The defendant has not denied the wrong which the 
plaintiff has laid, but takes upon him to excuſe the whole. Et 
per Eyre J. Suppoſe the tenant will not make it into hay, the, 

parſon has no remedy. to compel him, but he may do it him- 

ſelf, which it appears he has had time enough for. Forteſcue J. 
The iſſue is well offered, for the paſſages being over the ditches, 

(as they muſt be, becauſe it is ſaid the cloſe was ſurrounded) 

it was proper to put it in the copulative, The time laid in de- 

clarations is for the moſt part immaterial, and in treſpaſs it is 
ſufficient if part of the time be according to law, becauſe the jury 
may apportion it, or the party releaſe it: it is plain here is 

a wrong for ſome part of the time, and I believe the precedents 
will warrant this declaration. Hearn 725. 1 Brown. 69, 70. 

ulterius. 


Cheſbyre Serjeant pro defendente, If the parſon is hindred by 
the act of God, or the party, from taking his tithes'; it is an ex- 


ciiſe, 1 Roll. Abr. 109. pl. 37, Though our plea is double, yet 
it is a principle in pleading, that if the other does not demur, he 


- 


muſt anſwer the whole plea. Our plea amounts to this. The 
way, fays he, to the cloſe was very bad, and if I could have 


got through it, yet when I came to the cloſe, it was ſo encom- 

fled with ditches, and thoſe filled with water, that I could 
not have got over. The replication puts us to prove both, 
when either is an excuſe, and therefore it is bad. 1 Saund. 208. 


The declaration likewiſe is ill, becauſe the defendant cannot 
be guilty as to all the time; for the court will take notice, that 
it is impoſſible to make the graſs into hay the ſame day it is 
cut: and the parſon has of common right time to have it made 
into hay. If a man reſerves a roſe, the court ſo far reſpec, 
the order of nature, as not to make him pay it in winter. 
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Reeve contra. The plea is not double, but the defendant re- 
lies upon it as making one entire excuſe, and therefore we have 
properly traverſed the words of it in our replication. 


A * N N W. 
As to che declaration; it is well enough; for the meafure of 
the damages is not how long the cocks remained after they were 
cut, but after a reaſonable time to remove them; as in an 
action for beating his ſervant, per quod ſervitium amijit, the 
ſmart of the ſervant is not the-meaſure of the ;/ damages, but it 
is the loſs of ſervice which the maſter © recovers for; and what 
is a reaſonable time in this caſe, is matter of evidence, and 
muſt be left to a jury. | | 


But if we do go for too much, they are not proper to make 
the objection, till they ſee whether we take damages for an 
improper time ; for as part of this time is well alleged, the 
jury may ſever the time, and. give damages accordingly. _ . 


Powys J. held with the plaintiff. Et per Eyre J. The plea 
is not double, for the firſt part. ĩs only/inducement, | but the git 
of it is the ditches being filled with water ; ſo. the replication 
meeting the plea is right. It is certain the defendant let his 
tithes lie too long, and that is a damage to, the pariſhigher. 
If a continuands is laid in treſpaſs, the jury may give damages 
as to patt of the time only; 0 8 8 


Forteſcue J. The replication is well enough, for the ſubſtance 
ol the plea is but one fact, That he could not come at his tithes ; 
and all the reſt is only matter of circumſtance. We cannot 
judge what is a reaſonable time, becauſe of the accidents of 
wind and weather, but that is to be left to a jury; and if the 
Yoga had gone only from three or four days after the cutting, 
do not ſee how that could have mended the caſe upon a de- 
murrer. Fudicium pro querente. ji 8 
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Whitehead verſus Barber. 


ER curiam : Upon conference with the other courts they 
and we are of opinion, that within the reaſon of 4 & $ 


W. & M. c. 21. which appoints, that the delivery of a de- 
claration againſt a priſoner to the gaoler ſhall be a no- 
tice of trial to him is good alſo, though the has an 
attorney in one caſe and not in the other, | 


Pierce 


e _.- 
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Pierce verſus Hopper. 
Int. Paſch' 5 Geo. In B. R. rot. 187. 


plaintiff ſets forth, that before the making of the ſtatute 
3 Gee. intitled, An act for the better regulating of pilots 2 con- g 
ducting of ſhips and veſſalt from Dover, Deal, and the ifle of 1 
Thanet 1p the rivers of Thames and Medway, he was pub- 
lickly examined by the elder and more experienced members of 
the ſociety of pilots of Trinity-houſe touching his ſkill and ex- 
perience in the piloting of ſhips, and being upon ſuch his ex- 
amination approved of, he was admitted a member of that 
ſociety, and was afterwards confirmed accordingly. That after 
making the ſtatute he was a ſecond time examined, admitted. 
and confirmed, and that, according to the direction of that 
ſtatute, his name, age, and place of abode were put in- 
to the liſt and hung up at the cuſtom-houſes in London 
and Dover, by virtue whereof he then became and has ever 
ſince continued a member of that ſociety, and as ſuch ou 
to enjoy the privilege and profits which every member is in- 
titled to. That the expoſition of all ſtatutes, the placing and 
diſplacing of officers, matters of freehold and all other, matters 
ariſing within the body of the county, whether by land or by 
water, belong to the king's courts of record, and not to the 
courts of admiralty, unleſs ſpecially provided for by acts of 
parliament. That the rivers of Thames and Medway are both 
infra corpus comitatus, and not within the juriſdiction of the 
court of admiralty of the cinque ports, but all matters ariſing 
out of that juriſdiction are properly determinable in the king's 
courts of record. Notwithſtanding which the defendant, in- 
tending to prejudice him, has drawn him into plea in the 
court of aimiralty of the cingue ports for a penalty or forfeiture 
of 10 J. and by his libel ſuggeſts, That time out of mind there 
has been a uſeful and well regulated ſociety of pilots of Trinity- 
houſe belonging to Dover, Deal, and the iſle of Thanet, who 
have had the ſole piloting and loadmanage of ſhips and veſſels 
up the rivers of Thames and Medway. That by the rules and 
orders of this ſociety every perſon ought to be examined 
touching his ſkill in pilotage, before his admiſſion to be a 
member, or . to pilot any ſhip or veſſel up 
the ſaid rivers. That by the ſtatute 3 Geo. it is enacted, 
That if *. perſon ſnall undertake to pilot any ſhip or 
veſſel from Dover, Deal, or the iſle of net, up the ſaid 
1 nvers, before he ſhall be publickly examined, approved, and 
2 admitted into the ſaid ſociety, as been uſual in the man- 
22 that has been mentioned, every ſuch perſon ſhall for the 
firſt offence forfeit 10 l. for the ſecond 20 J. and for every 
3 * other 


TNEclaration fur attachment in prohibition, wherein 'the ä of 
——— 
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C other offence 40 J. to be ſued for and recovered with eoſts of 
« ſuit by any perſon, whatſoeyer, in the court of admiralty 
ec of the cingue ports, if the offender be found within the ju. 
e riſdiction, or elſe by action of debt, bill, plaint or informa- 
« tion in any of his majeſty's courts of record, to be diſtri- 
„ buted in the manner which the ſtatute directs.” That the. 
now plaintiff, after making the, ſaid ſtatute - (viz). 13 J 
1718, did take upon him to pilot the ſlip Stratford from Dover 


to London up the river of Thaties, not having been firſt" exa- 
mined and admitted a member of the ſaid ſociety, as has been 


uſual, by which he forfeited the ſum- of 10. (this being the 
firſt. offence). and becauſe the now plaintiff lived within the 
Juriſdiction. of the court of admiralty of the cingue ports, 
therefore the defendant cauſed him to be ſummoned into the 
ſaid court, in order to proceed againſt him for recovery of the 
penalty. That notwithſtanding he alleged all the matters 


aforeſaid in his defence, yet the defendant, the further to op- 


preſs him, libelled againſt him. a_ ſecond time, thereby ſug- 


geſting, that for time immemorial there have been certain by. 


laws, cuſtoms and uſages made and practiſed in the ſaid ſo- 
ciety, and that it has beeh always uſual for every member on 
his admiſſion to take an oath to obſerve and keep ſuch by- 
laws, cuſtoms and uſages, before made, or then after to be 
made. That by ancient uſage it has been cuſtomary, on due 
ſummons, to remove any members acting contrary to the by- 
laws, cuſtoms or uſages, or breaking the aforeſaid oath; and 
every perſon ſo removed has been always deemed and taken 
to be in. the ſame condition, to all intents. and purpoſes, as if 
he had never been admitted a member of the Reber That 
the now plaintiff was examined, admitted, ſworn, confirmed 
and inliſted as the ſtatute directs, But that afterwards, he of- 
fended againſt the by-laws, and broke the cuſtoms and uſages 
of the ſaid ſociety, and acted contrary to his oath: and there- 
upon, and upon due ſummons and proof of ſuch offence, and 
hearing what he had to ſay for himſelf, he was, according to 
the ancient uſage, removed and expelled from being a member 
of the ſaid ſociety, whereby he became as if he had been never 
admitted. That after ſuch removal he, (not having been again 
examined, approved, and admitted into the ud Wet) Au- 
guſt 1718, did take upon him to pilot the ſhip call e 
ford from Dover to London up the river of Thames, againſt the 

form of the ſtatute, per guad he forfeited the ſaid 10 J. That 

to this ſecond allegation in the court of admiralty of the cingue 
ports the now plaintiff demurred in law, and put it in the, 

judgment of the court whether he ought to be compelled to 

make any anſwer to it, ub: revera et in fatto he ſays, the court 

of admiralty had no juriſdiction to proceed againſt him for the, 

penalty, inaſmuch as he had been once admitted and ſworn 2 

member as the ſtatute re quires, and had alleged the ſame in dis, 

defence ; notwithſtanding Which the defendant is proceedin 


Hilary Terms Geo. 
againſt him after a writ of prohibition delivered. The defendant 
as to the contempt pleads. Not guilty, and for a; conſultation. 


demurs. 


© 


Yorke pro defendente, Before I enter upon the merits of this, 
cauſe, I muſt obſerve, that as this record ſtands, the facts of 
our ſeveral-allegations in the court of admiralty, of; the. cingue 
ports muſt be taken to be true; for the now: plaintiff, has by his, 
demurrer to the ſecond allegation admitted. the fact, A wp e 
to put it in the judgment of the court, whether upon, that ſtate: 
of the caſe it be ſufficient to compel him to make any anſwer at 
all to it, There is likewiſe a demurrer to;the declaration in this, 
court, which if the other was out of the caſe, would have the 
ſame effect. Neither is the, power of removal to be at all queſ- 
tioned, but it muſt be taken to be a legal removal. 503 


The main queſtiqn in this caſe will, ariſe upon the firſt clauſe, 
in the act of Parliament, which after reciting the great uſeful- 
neſs of this ſociety to the publick, and the danger in admitting 
perſons to pilot ſhips, who are not members of that ſociety, 
enacts, That if any perſon or perſons ſhall, after 1 Auguf 17 17. 
take upon him or themſelves to conduct or pilot any ſhip or 
veſſel by or from Dover, Deal, or the iſle of Thanet, to any 
place or places in or upon the rivers of Thames and Medway,. 
© before he or they ſhall be firſt examined, as has been uſual, ; 
by the maſter and wardens of the ſaid ſociety or fellowſhip for 
the time being, touching his or their abilities, and ſhall be 
approved and admitted into the ſaid ſociety at a court of 
* loadmanage by the lord warden of the cingue ports or his 
* deputy, and the ſaid maſter and wardens for the time being, 
every ſuch perſon ſhall forfeit for the firſt offence 10/7. (which - 
is the penalty we go for) to be ſued for and recoyered in the 
court of admiralty of the cingus ports, if the offender be 
found within the juriſdiction, or elſe in the courts of g- 
« minſter-hall.” | | 


Upon this clauſe I ſhall inſiſt, that the now plaintiff having. 
been legally removed from being a member of the ſociety, is 
(notwithſtanding his former admiſſion) ſuch a perſon as is pro- 
hibited by this act from piloting any ſhips or veſſels within the 
limits that have been als" ei and conſequently that he hath. 
incurred the penalty for the firſt offence, and-being found with- 
in the juriſdiction of the court of admiralty of the cinque. ports, 
there was ſufficient to found the juriſdiction of that court in the 
ſuit which we commenced there againſt him, and therefore a 


* * - 


conſultation! ought to go. 


For this purpoſe I ſhall ſhe w, that he is both within the words 
As 


and intention of the ſtatute, 
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As to the words. It will be objected, that the now plaintiff 
did not pilot this ſhip before he was admitted a member of the 
ſociety ; for there was a previous admiſſion, which is eno 
to ſkreen him from the penalty, though as to any other benefit 
he is totally deprived by his expulſion out of the ſociety. 


To this I anſwer. That this is not the proper conſtruction of 
th6ſe words; the plain and natural import of which I take to be, 
that all perſons ſhall be excluded, who are not, at the time of pilot- 
ing any ſhip, members of that ſociety. It may not be improper to 
obſerve, that by the preamble of this act, the members of the ſo- 
ciety are deſcribed to be perſons who have been publickly exa- 
mined touehing their ſkill and abilities in pilotage before their 
admiſſion. It takes notice of the many _— — advantages of 
the fellowſhip as a fellowſhip, and the good orders and regula- 
tions the fellowſhip is under ; and therefore it is conſiderable, 
whether the enaQting clauſe, which prohibits all perſons before 
their admiſſion from acting as pilots, ſhall not be taken to be 
only a large deſcription of a member of the ſociety, by ſpecify- 
ing the particulars that make up and conſtitute a member. 
preamble ſays, That all members have been examined, and 
then approved and admitted.” The enacting part prohibits 
all perſons not examined, approved and admitted ; that is, all 
perſons who are not members of that ſociety ; for this muſt be 
underſtood of an approbation and admiſſion ſubſiſting and in 
force, ſuch as are valid at the time the party exerciſes the buſi- 
neſs of a pilot, and not ſuch as have been made void and done 
away by a ſubſequent removal ; for how can it be faid that any 
perſon” ſtands approved by tbis ſociety as a pilot, who is fo far 
diſapproved that he has been turned out. N 


And this is further explained by the proviſo which follows, 
and excuſes perſons who undertake the pilotage of ſhips, when 
no one of the ſaid ſociety or fellowſhip ſhall be ready to conduct 
and pilot the ſame. So again, it provides, that all maſters of 


ſhips ſhall have liberty to make choice of ſuch pilot of the ſaid 


ſociety or fellowſhip, as he ſhall think fit ; and no perſon ſhall 
continue in the faid ſociety or fellowſhip, who ſhall not com- 
ply with the directions of the ſtatute in what is there men- 
tioned. So that every clauſe being tied up to the being of the 
ſociety or fellowſhip, makes it evidently appear, that whoever 
undertakes to pilot any ſhip, muſt be at that time a member 
of the ſociety, or elſe that he ſhall incur the penalties. 


| This I take to be the plain meaning of the words; but even 
the intention of the act goes to this caſe: That a __ = 


intended to be 
er perſon who 
had never been admitted at all. But that what I ſhall offer upon 


admitted, and afterwards removed, was as full 
excluded from the pilotage of ſhips, as any 


this head may the better have its 


weight, I ſhall firſt obviate 
an objection or two which may be made, „ 


It may be objected, that this is a penal ſtatute, and that 
penal ſtatutes are not to be taken by intendment; and therefore 
the plaintiff not being within the words, ſhall never be expoſed 


to what may be argued to be the intent of the ſtatute. . 


I muſt admit this to be the general rule of conſtruction of 
penal ſtatutes ; but then it is under certain limitations and re- 
ſtrictions, and many caſes there are which break in upon it. 
For there is an higher rule of conſtruction than this, and that 
is, that all ſtatutes which are made pro bono publico ſhall be ex- 
may as far as poſſible 
attain their end. That this ſtatute is a law made pro bono pub- 
lico, I believe will not be diſputed. The nature of the thing 


pounded in ſuch a manner, that 


ſpeaks it, and the ſtatute itſelf takes notice of the many 
great advantages of the ſaid ſociety or 


and 


ellowſhip to the publick. In 


Magdalen college caſe it is ſaid to be the office of 


udges, to 11 Co. 71. b. 


chief, and 
advance the remedy, and to ſuppreſs all evaſions which may be 
made in order to continue the miſchief; that the law will never 
by any conſtruction advance a private intereſt to the deſtruction of 
the publick; but on the contrary will advance the publick intereſt 
as far as poſſible, though it be to the prejudice of a private one. 
3 Co. 7. b. It would be endleſs to cite caſes where 
nal ſtatutes have been taken by intendment, and therefore 
ſhall only ſingle out two, which are ſtranger than the caſe at 
bar, inaſmuch as the penalties are far greater, and ane of them 


make ſuch a conſtruction, as will redreſs the mi 


$0 likewiſe is 


extends even to the life of the offender. 


By the ſtatute of 27 Ed. 3. c. 1. it is provided, © That if any 
\« perſon ſhould draw another to the court of Rome for a matter 
* which might be determined in the king's courts, or to over- 
judgments given in ſuch courts, ſuch perſon ſhould 
| y the ſpace of two months, and if he came not at 

the day, he ſhould be put out of the king's protection. 
11. 5. 
convicted, he 
unirez and afterwards in 
e ſhould : and yet that caſe 
is as much out of the letter of the ſtatute as our caſe: and 
ments have followed that reſolution. 44 Ed. 3. 


throw the 


Upon this ſtatute a queſtion was made in 30 Ed. 
whether, if the. offender ſhould appear and 
mould incur the danger of 
39 Ed. 3. 7.4. it was reſolv 


art nn 
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Tue other cafe 1 ſhall mention is in 2 N. 3. 10, %. which < 
was a queſtion made upon the 8 Hen. 6. c. 12, Which enacts, 
“ That if record de razed or ſtolen away, ) ls thiyey 
e any judgment is avoided, the offender ſhould” ſuffer ith as 
« feſon;ꝰ the razure in that caſe tended to ſupport” the pro- 
ceedings, and yet it was reſolved to be felony. 


Taking it therefore, that we are proper to conſtrue the words 
of this ſtatute in this manner; I ſhall now preceed to ſhew, 
that the offence of the plaintiff is ſuch an offence, as was de- 
ſigned to be puniſhed in the manner we are proceeding againſt 
it. The ſtatute takes notice. of the good rules and orders of 
the ſociety, which tend ſo much to the advantage of the publick; 
and by requiring every member to be firſt examined, 1 * deſign 
was, that no perſon ſhould have the pilotage of any ſhip, who 
was not to be under the awe, and ſubject to the rules and or- 
ders of the ſociety; leſt (as the ſtatute takes ar ey 0 

perſons ſhould undertake the pilotage, whereby the ſhips 
veſſels with their cargo and mariners ſhould be loſt. Every 
pilot is likewiſe required to have his name hung up at the 
cuſtom-houſes, that the merchants and maſters of ſhips may 
know who to apply to, and what perſons they may ſafely 
truſt. But this man at the time of piloting, this ſhip. was 
not under the controul, or in any degree ſubje& to the rules 


| 
and orders of the ſociety ; his name ought not to be hung up at 
the cuſtom-houſe, ſo as to be known to the merchant, or any f 
others who wanted the aſſiſtance of a pilot, becauſe none but 0 
the names of members are to be ſo liſtede a perſon who had 5 
never been admitted could but be in the ſame condition; he is y 
ay prohibited from piloting of ſhips, becauſe he will not be t! 
r any regulation, which is ſo neceſſary for the ſervice of Fc 
the publick. | | - y 
| | ö 
To inforce this a little, I would ſubmit, that perſons who have Ca 
been legally removed from offices or employments, are to be 
conſidered in the eye of the law to be in the ſame caſe, as if |; 
they had neyer been admitted into ſuch offices or employments. int 
Suppoſe the by-laws of the city of London, inſtead of prohibiting dif 
perſons net being free from exerciſing a trade, had run, that no rf 
perſon before he was admitted a freeman ſhould ſet up W. trade; * 
8 Co. 121. b. I take it within the rcaſon of Wagoner's caſe, that ſuch a per- 
ſon after disfranchiſement would be as much ſubject to the | 
penalties as perſons not being free are upon the preſent eſtabliſh obſ 
ment. By the act of uniformity 13 & x4 Car. 2. 6. + ner 
F. 14. it is provided, „ That no perſon ſhall be capad — 


to be admitted to any benefice or eccleſiaſtical pro- 
motion, or preſume to adminiſter the ſacrament, before if o 
& ſuch time as he ſhall be ordained prigſt, according 2 reaſ 

F 7" 
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rn penalty 

of bol“ Wow will any body fay, that if a clergyman be 
legally deprived, 'yet "becauſe he has been once -epiſcopally or- 
dained, that "therefore he may officiate wherever he pleafes? 
No, that ordination is to all” intents and purpoſes as if it had 
never been, and the perſon liable to the penalty, or elſe this 
would prove à very vain proviſion. By the 11th ſection of the 
ſame ſtatute every ſcheolmaſter is prohibited from teaching any 
youth, before licence obtained from his reſpective ordinary, un- 
der certain penalties : now though the biſhop does grant ſuch 
a licence, yet it will not be pretended, but that it is in his 
power to repeal it; and ſuppoſing he does fo, muſt this man 
Kill continue to keep a'ſchoot ? T apprehend he cannot; for if 
he may, the conſequence of that will be, that if the ' biſhop 
upon any miſinformation ſhould once. grant ſuch a licence to 
a perfon never ſo unfit, and in whom he was much deceived 
that then this perſon might go on in teaching ſchool, and cor- 
rupt our youth, when at the ſame time there is an expreſs act 
of Parliament, which was made to meet with and oppoſe 
ſo great a miſchief. In 2 Krb. 538. where the libel was for 
teaching ſchool after licence repealed, a prohibitton was de- 
nied. fn our caſe may not it happen, that a man fhall get the 
uſual points of examination fo well, as to paſs a publick exa- 
mination”; and yet when he comes to act as a member of the 
ſociety, he may be found to be ignorant, or not fit to de in- 
truſted ? This may be (and I am afraid has often been) the 
caſe, and will it then be pretended to be reaſonable, that this 
perſon may continue to act as a pilot, and ruin the merchant 
who commits his ſhip to his care? 1 apprehend the reafon of 
the thing tells us, that this man ought to be diſmiſſed from the. 
fociety ; and if he ever afterwards concerns himſelf in the buſi- 
neſs, he ſhall be ſubje& to the ſame penalties as in caſe he 
had never been once admitted. The ſame reaſon holds in both 
caſes, et ubi eft eadem ratio, ibi idem jus. | | 


It will be objected, that admitting this cafe to be within the 
intent of the legiſlators, yet this is a proceeding in a courſe” 
different from the rule of the common law: fo that though a ju- 
r{diftion de given them in one matter, yet that may not be 
extended by equity to fimilar caſes. & 


This admits of ſeveral anſwers. In the firſt place I muſt 
obſerve, that if it be admitted (as they who argue in this man- 
ner muſt admit) that this caſe is in equal miſchief, and a fimi- 
hr caſe; then it is alſo admitted, that it is juſt and reaſon- 
able it ſhould ſtand within the fame remedy, if it may be: 
if one offence be of as bad conſequence as the other, what 

on is there to favour one offender more than the other? 


which will unavoidably be the cafe, if the court of Admiralty 
= vt 


l 
_ — 
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of the cingue ports has no juriſdiction of this cauſe. . Nay it 
will go ſo far, as to exclude any remedy at all againſt the off 
der; for the juriſdictions given to the King's courts, and the 
court of Admiralty of the cingue ports, are excluſive, and not 
concurrent juriſdictions, and to be made uſe of in different 
caſes : the ſuit is to be commenced in the court of Admiralty 
of the cingue ports, if the offender lives or is found within the 
juriſdiction, or elſe by action of debt in the King's courts of 
record: now the words or elſe exclude the courts of W:ftmin- 
fter-hall, from any juriſdiction in cafes where the is to 
be found within the inferior juriſdiction : the plaintiff is to 
reſort to one, if the offender lives or is to be found within it; 
but if he cannot, then, and not till then, he is to ſeek his 


remedy in another place. ; 


We are now got fo far as to take it for that the 
plaintiff in this caſe was deſigned to be puni for offences 
committed after his removal: now if what is contended for on 
the other fide ſhould prevail, it may ſo happen, that ſuch an 
offender may keep entirely out of the reach of the ſtatute: for 
ſuppoſe he ſhould continually live within the juriſdiction of the 
court of Admiralty of the cingue ports; then upon my former 
reaſoning he could not be proceeded againſt in any other court: 
the conſequence of which will be, that if this juriſdiction does 
not extend to ſimilar caſes, the offender muſt go unpuniſhed. 


Where inferior But further, I take it to be no new thing for inferior courts, 
courts have b-en. nay courts proceeding by the rules, and in the forms of the 
allowed jurifdic- civil or eccleſiaſtical law, where juriſdiction is given them in a 
milar to thoſe particular caſe, to have a juriſdiction by conſtruction in ſimilar 
NO caſes within the like miſchief. The ſtatute of Circumſpedte 
—__ agatis mentions only the biſhop of Norwich, but yet becauſe 
what is reaſon in his caſe, muſt of neceſſity be reaſon in the 
caſe of any other of the biſhops, therefore it has been con- 
ſtrued to extend to all. 2 Inf. 487. The ſame ſtatute, after 
mentioning fornication and adultery, has the word 51 
and has therefore been expounded to include inceſt and ſolici- 
tation of chaſtity. 2 Inſt. 488. So the ſtatute of - Articui 
cleri, c. . gives remedy where animalia rectorum only are taken; 
and yet in 27 Af. pl. 66. it was held to extend to abbots and 
priors, who were within the fame reaſon. The ſtatute 2 E. 6. 
c. 13. gives the double value for not dividing, and ſetting out 
predial tithes, to be recovered in the eccleſiaſtical court ac- 
cording to the eccleſiaſtical laws ; and yet that has been extend- 
ed to the caſe where he does actually divide them, but then car- 
ries them away before the parſon has time to take them; and yet 
the eccleſiaſtical juriſdiction is given only in the caſe of not di 
viding and ſetting out of tithes. But becauſe it was the intent of 
the ſtatute, that the ſetting out ſhould be in ſuch a —_— 
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25 that the other might have the benefit af them; therefore this 
device to elude the ſtatute was not allowed to prevail. 2 fl. 

9. The decree relating to tithes in Landen, which is con- 
firmed by 37 H. 8. c. 12. has the words, Where no rent is 
« reſerved upon a leaſe of a houſe by reaſon of any fine or in- 
« come paid before hand ;” and upon this, 2 I. 659, 660. 
it was reſolved to extend to caſes where no fine or income had 
been paid before hand; which was not a caſe within the words 
of the ſtatute, any more than our caſe is. „ Y 


is this. That to allow the court of Admiralty to proceed in 


and the validity of corporate amotions. 


nizance of ſuch matters, yet they-may examine into tham where 
they come in only by way of incident. Out of the many caſes 
that might be cited for this purpoſe I ſhall ſelect a few, to ſhew 
that the rule acceſſorium ſequitur, non ducit ſuum principale, holds 
equally in inferior and ſuperior juriſdictions. . Bractan, lib. 5. 
f. 401, 406. Regiſt. 58. The ſpiritual court, or court of 
Admiralty, may judge of a ſtatute, where it comes in incident · 
ally. 2 Roll. Ar. 308. pl. 22. In Jelv. 134. a ſuit was 
commenced in the Admiralty for being aſſiſtant to the eſcape 
of one committed for piracy; and notwithſtanding the offence 
in abetting the eſcape was committed upon the land, yet in re: 
gard it was a dependant, upon the offence of piracy, it was re« 
lolved to be cognizable there. 1 Roll. Rep. 21. In a ſuit 
for tithes the defendant pleaded an arbitrement, and a prohi- 
dition was prayed for that, and denied. Latch 228. The 
right to the office of Chancellor of the biſhop of Gloucefier came 
incidentally in queſtion in the high commiſſion court; and be- 
cauſe they had juriſdiction of the principal matter, no prohibition 


went, 


r 


» => 
2 


dean 


therefore the now plaintiff ſhould be thought not to be within 
be letter, yet ſurely he is within the reaſon of the ſtatute ; and 
being ſo he is liable to be proceeded againſt in che court of Ad- 


5 the cingus ports, and therefore a conſultation ought 
. 5 


| Whitaker Serjeant contra. I ſhall ſhew that the plaintiff is qua- 
liked within the words of the act, which is ſufficient to fkreen 
lim from the penalty, The demurrer can never be taken as an 
miſſion of the conſtitution and power of removal, for that 
onſlitution is no otherwiſe ſet out than in the libel; and i 
J thing ſtands admitted by $07" Ms what we ſav, that 

the 


r 


BF Bo 


k 
V 7 


Vor. L 


There remains ſtill another objection to be anſwered, and it Count of Ad- 
miraity may 
this caſe, is to give them a power to judge of disfranchiſements, — — * 
p within their ju- 
g | r riſdiction, BY 


which my client is ſuppoſed to have tranſgreſſed, is à good and 


court; and inſtead of demurring to our declaration, they might 

have come and ſhewn all this by plea. Raft, 393. 18 E. 4. 
229. Co. Ent. 122. For how elſe can they pray a conſultation, 
without eſtabliſning the juſtice of their proceedings, and laying 


gavelkind, that an infant may alien, was held not to warrall 
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the defendant faljo et ſubdele' libellands, Ec. is conſeſſed for 
that denies the truth of the libel, as in 27 H. 8. 11. quare 
crimen feloniae fahjo impoſuit; was held to be an abſolute denial 


of the crime. 


Then as to the demurrer below, that confeſſes nothing but 
what is well pleaded; and in this caſe they have not pleaded 
the merits as they ought; for they ſhould have ſhewn, whether 
they are a corporation, or only a: voluntary ſociety; that th 

had a power to make by-laws, and that the by-law, againk 


a reaſonable: by-law: all this ſhould have appeared to the 


the whole matter before the court. 

As to the merits, I apprehend this ſtatute ought to be con- 
ſtrued ſtrictly, and that upon three accounts. 1. Recaufe 
the ſubject- matter of it is an inferior juriſdiction. 2. Becauſe 
it is introductive of a new law. And 3. Becauſe it is 2 
penal law. | Men l Yo ughn wal ore e 


1. As it is an inferior juriſdiction, it is confined to time 2nd 
place, to perſons, actions, and things, as they are mentioned in 
it. In the caſe of the Marſbalſea, 10 Co. 75. it was held, that 


treſpaſs would not include ejeIment, or where a detainer is couples « ] 
with it; and that is the caſe of an ancient court, this, of a am 
new one. If the ſheriff's torn be held at a different time from Way 
what Magna charta directs, it is ill. 2 {ft 7174. rem 
2. Affirmatives in a new law imply a negative. Hab. 298. A 
Nay where it is a remedial law, as in the caſe of a quod ei di- Man) 


ceat in 14 H. 7. 18. and a cui in vita in 18 E. 4. 10. 2b 
3525 1 pi 

3. This is a penal law, reſtrictive of that natural right which 
every man has to have the benefit of his labour and induſtry 


and .it gives a remedy which was not at common law before, aus 
is therefore to be taken ſtrictly. Keikw, 96. So the cuſtom d 


- WAS: © = 
. 


a. releaſe. 10 H. 4. 33. And the ſame limited | 
has always been made upon the Rtatute of limitations. 


1 agree the rule of expoſition Nia about ſtatutes made in 
bono pubiico, with this reſtriction, that they are no way dero 


gatory: of the common law. In this caſe the ſtatute pra 


„ * 0 
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Dent that they: had u notion of a power ſübſiſting in tlis do- 
ciety, to remove a man for that or any other offencde. 
But what I inſiſt upon is, that the removal muſt be laid out 
of the caſe; and the only queſtion now is, whether this man 


was ever examined; approved and admitted: it appears he has 


been examined, approved and admitted, and being ſo, he is not 
a perſon in any wiſe prohibited from acting as a pilot. The 
caſes where the ſpiritual court has judged of matters of free- 
hold, are not like this; for in them they had original juriſdic- 
tion of the principal caufe. And no caſe can be ſhewn where 

when an act was lawful at common law, and then an act of 
Patliament has come and altered the nature of it by rendering it 
unlawful, that ſuch a ſtatute has been extended to ſimilar caſes, 

which I am far from admitting ours to be, 100978 FAA 


Verte replied. The argument from the words falſo et ſubdolr 
(which are words of courſe in all ſuggeſtions) is nothing to the 
purpoſe, for the truth of thoſe facts is not yet determined, the 
queſtion being whether the court below ſhall proceed to examine 
into them. But there was a demurrer below precedent to their 
ſuggeſtion in this court, and that demurrer has put it in the 
judgment of the inferior court, whether, taking our libel to be 
true, there is diſcloſed ſufficient for the inferior judge to con- 
demn the party. „ 55 A en 


? 


I agree that by-laws muſt be ſet forth, where the point of 
amotion is in diſpute 3 but not here, where it comes in only by 
way of incident, in which caſe the bare alleging, that he was 
removed, is ſufficient. Bro. Pleading 87. #6 I 


Almoſt all acts of Parliament alter the common law, and yet 
many of them are conſtrued liberally, +. 125 ; 


C. J. The queſtion is, whether the plaintiff has incurred the 
penalty of the ſtatute ; for if he has, the juriſdiction of the edurt 
of Admiralty of the cingue ports to proceed againſt him for that 
penalty, is not to be doubte. 8 

As to the words of the ſtatute, I think there is no colour to 
fay the plaintiff is within them ; for they extend only to perſons 
ut examined, approved and admitted. And therefore he is not 
within the words. 3 . 8 


In the next place, to conſider the intention of the ſtatute ; it 
ould ſeem as if there was a great difference between the caſe 
me never admitted, and the caſe of one who has been adrmi 


8 2 and 


260 


before any admiſſion, acts knowingly againſt the expreſs words 


' away all the knowledge he had before? One canngt infer ny 


OM ek vill 
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and afterwards removed : a man that undertakes to pilot a ſhip 


of an act of Parliament; and there is room to ſuſpect his igno- 
rance as to the buſineſs he undettakes: but Wherè a perſon has 
been once admitted, though he be afterwards removed, yet thete 
is no room to doubt his ſkill in pilotage, becauſe he has paſſed a 
publick examination, ang it may be the removal was not, for 
want of ſkill, but upon ſome other account, which may afford 
no ground to Ailtrulf his abilities: every man knows whether he 
has been admitted or not ; but every man after he is admitted 
may not know whether, he he legally removed, for that may be 
a matter of difficulty depending upon. the, power. of the ſocie- 
ty, and the validity, - reaſonableneſs and conſideration of their 
by-laws z. for. a removal de fatto can never be ſufficichtz and 
it muſt appear to us, not only to be a. removal for acting con- 
trary to by-laws, but alſo for acting contrary to good by-laws, 
I do not think the caſe at bar is within the reaſon of the caſe ex- 


wa 8 


preſſed in terminis. | 


TAS bw ah et 4 * ' l 4 Fon . 
But even admitting it to be within the intent of the act, yet 
ſurely in the caſe of frechold we ought to be ſatisfied of the 
et ; that removal, by their ſhewing a power to make 7 
aws, and every other ſtep neceſſary to make a lawful removal; 
and ſor want of this, as well as for want of jutiſdiction of the 
cauſe, I think no conſultation ought to go. n 


1 ** which Powys J. agreed. Er At Eyre J. If this had bech a 
return to a mandamus to reſtore, I ſhould have thought it ill; 
but, there is a great difference, where the point of removal s 


only a collateral matter, The intent of this ſtatute wWas cer: 


tainly to ſecure the pilotage of ſhips to ſkilful perſons, and the « 
underſtanding of the pilot way the principal thing they had in b 


view : now can it be ſaid, that this man is 1 5 a perion examined 
approved and admitted, by being removed? Does. that take 


Incapacity from his being removed, for that might be for a matter 
foreign to the qualifications of a pilot. If the Parliament 
intended any thing of that nature, ſurely it would have been 
mentioned. | 


\ 


Forteſeue J. The a& itſelf makes a diſtinction between qu 
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age of ſhips are capable of the buſineſs ; which = der 
inly are, when they have paſſed examination. This act 51 
e eqpſidered ſtrictly, and not by equity; for it was, never lad 


d this court ſhall conſtrue. an inferior court into f jet 
ie 33 * p *s R 6 ft {+ . on. 


4 . * * 


n 90 4 * ** * * 7 
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dition. The admiſſion is good to ſome purpoſes after a re- Ser 5 Bur. Reg. 
moval, as 1 Roll Rep. 8 1. in the caſe of a pauper diſpaupered. 26 
Per curiam, Judgment for the plaintiff. , , | 


* 4 7 

| e ſociety applied, and had a clauſe in 7 Geo. c. 21 f 14. for 7 0. e. av 4 

le Ee TATTOOED WW OF A — 72 „ 5 | * w . . 
Dominus Rex verſus Philips. 

E coraner's inquiſition taken 1 ſuper viſum corporis was Caption in NG 


quaſhed, becauſe the year of our Lord in the caption wes mon figures, ill, 


in common figures, fa it ought to have bee in words at 


length, or at leaſt in Raman numegals. 
ND 


Mich. 6 Geo. 


ONVICTION on 5 An, c. 14. for keeping a gun not a 100 
875 qualified; and 3 Was ken e — Is 
that here was not a reaſonable ſummons, for it was made on vmene. 

5 OHober to appear the ſame day, which might be impoſſible up- 
4 account of diſtance, or the ſummons being ſerved late, and 
his witneſſes might not be got together on ſo thort a warning : 
then it is to appear @pud paroch' pracdia', whereas there ate two 
pariſhes mentioned before, ſo the man may have gone to one, 
"whilſt they were convicting him at the other. Salt. 1817. 


Wearg contra. The defendant appeared at the time and made 
defence, ſo that cures all defects in the ſummons. Et per curiam, 
The anſwer is right. _ x he 


Then it was objected, that the ſtatute requires the conviction 
to be by juſtices. df the county.where the offence was omitted, 
and that does not appear in this caſe. Et per curiam, That muſt 
- appear, or elſe they have no juriſdiction. Et per Marg, It does, 

for they diſtribute: part of the penalty to the poor of the pariſh. of 
Gel in com Kanc', infra quam paroch aſfenſum praed' commij- 
Jum fuit. And the juſtices are juſtices of the county of Kent, 
anditile.themſelves.fo. Aljournatur. OF 4 a 


Ach. Gee. it was quaſhed 3 for per curiam, their juriſdiction 
muſt appear otherwiſe than out of their own mouth, + © 7 
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Between the Archbiſhop of Dublin and the Dean of Dublin. 


cod hall be HE defendant in prohibition obtained judgment in Jrelang, 
+ pes pon which was affirmed in B. R. there, and came over hither 
4 where there by a defective writ of error, which was quaſhed; and now the 
are none to be queſtion was, whether the defendant in error ſhould have coſts, 
8 in the there being none given in the courts below, either on the prin- 
e ipal judgment or the uffrman ee. 44 GA 


And for the plaintiff in error it was faid to have been the con- 
ſtant conſtruction on 3 H. 7. c. 10. that where there were no 
coſts in the original action, there ſhould be none on the writ of 
error; and the 4& 5 Ann. c. 16, extends only to caſes where 

the defendant in error would have coſts on affirmance. Cre, 
Car. 425. In a formeden the judgment was affirmed without 
coſts. 80 1 Lev. 146. in a quod ei deforceat, 1 Ven. 166, 
in the caſe of an adminiſtrator, (and 4 Mod. 7. in replevin d 
nied to the avowant) and the reaſon given for the caſes before 

. Cited is, becauſe there were no coſts in the original action; and 
the words in 3 H. 7. delay of execution, are confined to ſuch 
judgments, where there are coſts and damages. 1 Jen. 88. in 
the caſe of Harriſen and the Archbiſhop of Dublin, 10 Ann. in 
prohibition, there was judgment for the defendant in C. B. in 
Treland, that judgment affirmed in B. R. there, and alſo in this 
court, and in the Houſe of Lords, and no coſts ventured to be 


taken, though able counſel had conſidered the caſe. 


„ © +. . 


On the other ſide it was ſaid, that though there are no coſts 
given below in this caſe, yet there might have been coſts on 
B&gW.3. c. 11. (which they ſhewed was enacted in Ireland) 

and therefore the neglect of taking them in one court ought not 
to prejudice the party in another. In Cro. El. 659. there were 
coſts in a A r de and yet the judgment is, only to abate 
a nulance, a; e paſſed Fn falentio ; and in Hyde v. 
Hallagan, Hil, 2 Geo, in B. R. which was replevin in C. J. in 
Ireland, judgment for the avowant, and affirmed in B. X. and 

brought over hither; and becauſe the firſt writ of error from 
C. B. to B. R. was defeQive, this court reverſed the aſſirmance, 
and gave ſuch a judgment as B. R. below ought to have done, 

- viz. to quaſh the writ of errot, and after ſeveral motions cofts 
were ordered to be tane . 1 


FFF 2a sse < m1 


. J. The authorities on 3 M. 7. being both ways, I think 
myſelf at liberty to go int thol which ſeem to me to 
grounded on the beſt reaſon, and thoſe are ſuch as give 


TT * 


3 


: . Y 2 $ * 1 * 4 l \ IT * 4 * * * * * 
» : 9 
| Te | | 7 
1 a & ” 5 
Hy | ) £634 (8 as | 
" 7 KH, , 
- - 1 
N * 7 


for indeed the others which are built upon the words delay e 
3 ſtand upon a very flender foundation. c pets 2g 
were no coſts in the original ſuit, yet is there not a manifeſt de- 
lay to the party? for after a long race, when he reaches a con- 
ſultation, he is but in the ſame condition, as to the forwardneſs 
of his ſuit in the. inferior court, as hen he firſt ſet out to defend 
himſelf againſt the prohibition. The defendant might have had 
coſts below if he had aſked for them, and I think he is intitled to 
them here. Et per Forteſcue Juſtice : Coſts and damages wilt 
lie in ſome prohibitions. Cro. Car. 559. Co. Eliz. 617, 659. 
The ſtatute has the word vexation as well as delay of executions 
and will any body ſay, here is not a manifeſt vexation to the 
party, to be travelled thus far from one court to the other; 
and to have the merits of his cauſe ſo long ſuſpended from be- 


: : 


ing determined in the inferior court. 


$ 


the opinion of the court, that coſts ſhould be paid, g « 


Curia adviſare vult; and Trin. 6 Gee, Pratt C. J. delivered 

My 
Dominus Rex verſ#s Whitlockcxk. 

HE defendant being brought up from Newgate by habeas' Conftrution on 

' | corpus, it appeared upon the return, that he was commit- Zeme ad a 

ted for deer-ſtealing, as the ſtatute 3 & 47. & M. c. 10. di- 15. 

rects, not having ſufficient diſtreſs ; and that this was done by 7 

one juſtice under the ſtatute 5 Ges. and two. exceptions were 


taken to the warrant. © 


EF / 57%; 


8922200 


1. Becauſe it does not appear, the conviction was ever con- 
firmed in this court, or that the rule for confirmation was deli- 
vered to the juſtice, and the words of the ſtatute are, That 

 i*-4fter the confirmation of any conviction and delivering be 
rule to the juſtice, it ſhall and may be lawful, e.“ Now ; 
this ſtatute gives the juſtice a juriſdiction after confirmatio 
which he had not before; and therefore he ought to ſhew 
every thing requiſite to found his juriſdiction, within the rea- , 
ſon of the caſes on the ſtatute Car, 2. where orders have been 73 £14 Care 2. 
quaſhed for not appearing to be upon complaint of the church- © *** 
wardens. or overſeers., 80 Flill. 4 Aun. Regina v. Hinam, a con- 3 
viction on Car. 2. ſor ſelling coals by ſcanty meaſure was quaſh- 16 & 17 Car. 2. 
ed, becauſe it did not appear to be done in the city. of 
dn. The word after makes what comes under it to be in 
the nature of a condition precedent, and imports ſomething pre- 
6 fs 5 - 


. 
9 
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vious to found the juriſdiction. 


* K 


2. The juſtice only ſays, that it has been certified id bim 
dy the conſtable, that there was no ſufficient diſtreſs, wheres 
Wigs S 4 | there 
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there ought to have been a warrant to levy, and à return to 
that, e ta diſtreſs : it may be the conſtable only 


Et per Pratt C. J. and Fotis J. (abſente Powys Ji) the war- 


rant is well enough, for as to the laſt objeckion, the wort! 
- certified imports it be in a legal manner, Then as to the other 
objection, we take notice of our own records, and by them 
it appears the conviction is confirmed. The ſtatute does not 
give the juſtice a new juriſdiction, but only revives his old one 
which was ſuſpended by the certiorari, and therefore this widely 
differs from the caſe of an order of removal, for there the vver- 
ſeers are in the nature of truſtees for the pariſh, and unleſs the 
complain, it is to be ſuppoſed there is no grievance, wth 
likewiſe to give an original juriſdiction. | 


Eyre Juſtice contra, The old juriſdiction was abſolutely taken 
away by the cerriorari, and this is a new juriſdiction given 
upon terms, for the proſecutor has his election to take a le 
vari from us, or apply to the juſtice, and the delivering the 
rule is what makes his election. We never grant execution 
on affirmances in the Exchequer chamber, till a remittitur. The 

| juſtice ſhould likewiſe ſhey a return, that there was no diſtreſs, 
1 before he can order the man to be impriſoned; according to Dr. 
Salk. 37% _ Benham's caſe and the caſe of Rex v. Chaniller, Hill. 11 _ 


B. R. where it was held, that there muſt be à record of ev 
ning and impriſonment. There being two Judges to one, the 
defendant was remanded, | FHP - 


Domes Rex verſes Tons. 


Order fortithes, gy "RDER for non-payment of ſmall -tithiss as *qualhed, 
5 O quia faid only upon complaint generally,” and the 708 
. 3. ©, 6. requires the complaint to be in writing rd d I 


Pople well verſus Wilſon, 

. Note wpayfor UN RROR of a judgment C. B. in oaſe upon a 
the debt of no note ſe ho. dy A. to puy ſo much to B. for a debt 
the ſtatute due from C, to the faid B. And it was objected, that chis uot 
$ Annv e. 9. being for valve received was not within the ſtatute, and prin 
2 the debt of another is no confideration to raiſe à promiſe. 
ut the court held it to be within the ſtatute, being anabſolee 
miſe, and every way as negotiable as if it had been generally 
for value Toceived, Ang che judgment wor efirmed: z.. 
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— woe Chis,” 


HE ne . exrommunicato c 8 „ 
1 * Fruvit nobis (the biſbop) Feu Po Pope (the Mcar 
Ae wml cauſe between the gantumacy 
« 5 te fd B, jm pro B. excanmunicandum fore decre- 
it arathoritate ipſius repiſcepi prdinaria axcommunicatus fuiſet.”. 
id other man 06 gan Jt Ee 22 | 


caſe to excommunicatus as dhe vicar» 
at _ and not e dentan. For 


he is ſaid to he:encom 
the ſentence is not enough to warrant this writ, but it m 
be denounced in the church by a perſon in holy orders, ul 
therefore the excommunicandum fore . We I admit 
goes to the Yeſendant) ig nat * 5 


Er per curiam: It is oddly penned. ee. Rl — ALS 
ng tem, Sur moſt of the! eric in the. ie mare, and ad ee 
RP OO DEyD 
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N this cauſe, and do in another agairilt' ices,.pf the Profies.. 
peace, the court refuſed the common rule for a; good jury, 
— W 
commiſſion. 


Were the Pariſhes of Ivinghoe aud Stonebridge. 


TPON a ſpecial order of ſeſſions the caſe was ſtated gr 12 4. 0. 18. 
the opinion of the court. That in 1402 one Richard 83 
a ret” to Jeln Ertan, who was le- in Pad to 

gally ſettled in Ivinghee : that he ſerved part uf his time there, which the * 

and then the maſter went with all his family as a .certificate- . inhabit. 
man to Stonebridge, where he purchaſed an eſtate of the value ant gains a 


« boi bol. and after duch purebaſe the apprentice lived with him im. el. Cal 143, 


ple 13% 


the maſter goes h *centficats, therefore the 3 Suftices 


we The 8 for as the. 
premiceſkip-expired in F709, the ſtatute — is out of 2 
| with n W 


- 


> nh LE; 9 3 . 8 
N | IC 1 r 


Y * 

N 7 ** 
* 1 Y __ - v 
*. 


* % 
j x 26 6 1 C 
, „ ra 
15 : & * 
3 6 
- l " 


is no. more, than that an apprentice of a certificate-man lives 
forty. days in Stonebridge, which before that ſtatute was enou 
to gain him a ſettlement. Hut if this had been a caſe fince 45 
„ ſtatute, yet we think the ſettlement would be in Stonebridge; 
Aste 163. for according to the caſe of Bureltar and Eaſtwoodbay, Paſceb. 
F Geb. in B. R. when a certificate- man makes a purchaſe, he 
immediately ceaſes to be there in nature of a certificate- man, 
and becomes 4 ſettled inhabitant ; ſo that laying the ſtatute out 
of the caſe (as we muſt do, it being nothing to the purpoſe) 
in this view here is a ſervice for ſix months, as an apprentice, 
ö in a pariſh; where the maſter was legally ſettled, which is more 
than ſufficient to give a ſettlement to the apprenticte. 


10 Dominus Rex verſus Hare et Mann e . 
Anergh, IRE facias out of the petty bag to repeal letters 
King e ac, and Mr. Attorney moved on behalf of the crown for a 


where ſeveral are trial at bar the next term, but as to the time was 

5 becauſe it was alleged, that one defendant had pleaded to iſſue, 
and as to the other there was a demurrer joined, which went 
to the whole, ſo that if the demurrer ſhould be with that de- 
fendant, it would make an end of the ſcire facias, let the iſſue 

Paſch. 26. be determined which way it would; and 2 Cro. 134. 1 Inf. 

Ed. 3. pl. a. 125. were cited. Smith v. Bowen, 8 Ann. In appeal the 

- Raym. as. defendant pleaded to the writ, and at the ſame. time (as: 
might do in appeal in favorem vitae) he pleaded. over to th 
felony, and there being a demurrer to the plea to the writ, 
that was ordered to be argued before any trial, becauſe ſhould 
that be adjudged for the defendant, the other inquiry wo 
be to no purpoſe. In treſpaſs, if there be two defendants, 
and one pleads Not guilty, and the other a releaſe, the plea 
of the releaſe ſhall be firſt tried, becauſe if that be true, it is in 

„lay a releaſe to both, and makes an end of the matter. In aſſiſe, 


R plea to the writ ſhall be tried before Mul tort, Qc. And in 
99 the caſe of the appeal there was a ſpecial entry, quod quaad the 
> iſſue of Not guilty reſet triatio- queuſque the plea to the writ was 


determined. bers vl 46 
1 To this the Attorney General anſwered, That thoſe caſes 
were between party and party, and bound not the crown: here 
the venire fatias is returned and filed, fo the effect of their 
prayer is for me to make a diſcontinuance. In C. B. between 
The King and Roberts et al, there is now depending à writ of 
deceit to reyerſe a fine. of lands in ancient demeſne; one dc 
fendant demurred, and the other pleaded in chief, that it 
frank-fee : that iſſue is tried and found for the king, but 
demurrer is not yet determined, and yet that. is a caſe Li's at 
the ſuit of the party, for the crown is only nominal, and no- 
concerned in intereſt. Dy: 226. nu ae 32190 wa "7, 
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Et per curiam: There is no danger of a diſcontinuance, for if 
the venire be filed, the ad: . entry is, That the jury pon; 
in reſpet?, If it be not filed, you may yet enter a non mi 
breve, and either way will prevent a diſcontinuance. In 


caſe of the appeal, the bare award, quod ceſſet triatio quouſque, 
&c. was held to be a good continuance of the cauſe. 


As to the principal point, it being the cauſe of the crown, 
the court took time to conſider ; and the laſt day of the term 
the Chief Juſtice delivered their opinion, That the Attorney 
General was at liberty to bring on either the demurrer or the 
trial, as he pleaſed, | A trial at bar was ordered for the next 
term. x * | 


Arnold werſur Johnſon. 


' A Niſi prius in Middleſex, coram Pratt, poſt clauſum termini. . 


F cauſe was called, and the jury ſworn, but no counſel, None but thede- 
> attornies,, parties or witneſſes of either ſide appeared. fendant can 
Serjeant Whitaker, being aſked his opinion, ſaid the plaintiff — _ 
- ought to be called, for the jury being charged, the cauſe muſt 

be carried on to ſome determination. But the Chief Juſtice 

ſaid, that no body had a right to demand the plaintiff but the 
: defendant, and therefore the defendant not demanding him, he 
could not order him to be called, but the only way was to diſ- 

charge the jury, And Mr. Ketelbey remembered a cafe where 

my lord Parker did ſo upon the like accident. 


. * 


Mr. Ratcliffe's caſe. 


Upon an appeal to the — the judguent, of 'the 
. commiſſioners for fonſeited gſla ten. 


. 8 R Francis Ratcliffe being ſeiſed in fee of the premiſſes in Tenant in tall 

O queſtion, by leaſe and releaſe dated 19 & 20 March, 1687, 2 3 
- ſettled the fame to the uſe of Edward his firſt ſon ' (afterwards fuser u deco 
earl of Derwentwater) for life, remainder to his firſt and- every very to the uſe 
other ſon and ſons in tail male, remainder to the right heirs of et >={if in fre 


dir Francis,” Earl Edward the tenant for life died, leaving pl. 


# 


premiſſes to two perſons who were proteſtants, in order to make — 
them tenants-of the freehold, till a common recovery was ſuf- 
ſered, which was according bad and ſuffered of part of the 

1 | lands 
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Wa Paſch. 1712, and of the o » lying in the 
county palatine 7 025 9 57 1 * 1 pre ing 7 - pany 
coveries were declared to "of carl mes in fee. 
| 35 ames being N feifed of * fee, 170. 8 fe and releaſe 
2 24 7 June 23 2 is marri ge 0 Sir John Webl's 
A convey 8 to the er of himſelf for life, then 
to the lady for life, the lnds to the firſt and every othier- fon 
and ſons of chat marriage in tail male, with ſeyeral remainders 
over, and proper limitations to us, to preſerve contipgent 
remaingers. The marriage taok effect, an the Claimant M 
Ratcliffe was eldeſt 5 Earl Janet, 19 February 2 
HW 3-0-0 attainted of high. treaſon, and by the ſtatute 1 Gib. alf 
tail, whereof 5 attainted were ſeiſed, are veſted in the 
crown in fee. The commiſſioners ſeize this eſtate as for- 
feited by the attainder of earl James, upon which Mr. Ratci 
puts in his claim, inſiſting. that earl Fas was only tenant 


life, and himſelf, had now the right to his remainder in tail, the 


eſtate for life being determined. by the exec reed, he gf carl fone: 


23 December 1718, the claim was difallowed, the commiſſioners 


being of opinion, that earl James was diſabled Ie 12 
2 1 W. 3. 3 FS 50 to ſuffer ſuch N and co Mor he * 
2 8 . mained tenant in tail. under the ſettlement of 8 9 

/ ' ſo the crown is intituled to the (fee. "The 1 a 

1 Peals to the elegates from the e ot ? =; 
 _  oners 6 

It was argued ſeveral . ting at 455 ar op ths be bf 

the publick and the Claimant ; j * 2 le ference 

of opinion in the court, there wi Ic * * 


notice of the arguments of the countel, op 8 Nn mr Ga 
was materially offered on either ſide is again repeated in the 
judgment of e court. 1 
The Delegates were 3 of the 8 8 ) Mr. Juſtice 
Pouyt, Mr. Juſtice 2 5 Mr. Baron Montague," Mr. Juſtice 
Forteſcue and Mr. Raron ge, who all gelivered their opinions 
eriatim: and though four of theſe concurred in opinion to re- 
1 verſe the degree, yet ithey gave ſuch very different 2 
for that opinion, as makes it neceſſary to ſtate each 
arguments at large, in nem dre te c thy 4 

went ett | 1 > 


| The, great. queſtioruin this caſe ig, 115 2 itt w 

in tail can, ſince the 11 12:4. g. ſuffer a (ws th po. the uſe 
of himſelf in fee, for it was agreed on all hands, chat if the 
recovery had been immediately to the uſes ce n f. 
Nel e it would Rave bean good. t 
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Hilary Tem 6 Geo 
Der 2154 


| Tv Ane defends ape. the contiruBion of tbe 

dlauſt in: thet ſtatute whereby it is enRed, That 

4 223 and after the f Orr 2 ov, eyety papiſt, or per- 

— Fr prgoes of the popit religion, ſhall be, and is 

to prerehaſs; either in His or her own name, or 

« in ITS other perſoir or perlons, to his ot her uſey 
« or in truſt for him or her, any manors, lands, profits out of | 
' lan . rents terms or Rereditaments within the l 
m df Exght##, Se. And that all and ſingular eſtates, | 

a . and any ether iritefeſts or profits whatſoever out of 

4 lands tom und after the fald Nth of April ts be made, 

« fuffe red or due, £6 or for the uſt bf of any ſurk por 
„ ſon dt perſbns; or upon any truſt bf — mediate 
4 or Intmedinteiy, to er for the bensßt er relief öf any fl 
4 perſon ox perſong Th be 9 voidg and of nahe effect, to 
n a pp eee has 3 


And If he rrovyhries de Within Us difabling ela; thn: 
nihil eperatur by the derd and ræcovertes, and the clditnant's fa 
ther remained tehant In til 45 Before, atid the eſtate is forfeited 
| to the crowhy I Wot 4 thief! NE ber ame tenant For life by the 
new ſcttletrigenty and the ctataft his right to his remaindet ben 
ah 15 Himbted te n by that ſetbbewert. 


Mr. Baron Page 8 argument. This is. 0 of . — wi”. 


f conſequence, not only on account of the particular eſtate now P weg. 1 atxu- 

5 in conte rf y conuidetrable, put alſo as it affect he 

0 eſtates o $ of papiſts, and proteſtants who have pur- | 

6 eee bem, a 1 ter» vr om hn wr 

he en. : | 
- 1 one & pillen that the claim of the JEN PATE 

ice founded, and contequently the decree of the commiſſionert diſs 

Ice n r en and vaght to de devented. 

cal „The gbeat d h, whethe? u papiſt tetaut in Yall _ ; 

(ps ſince the 11 & 12 Wag. ſuffet a recovery to the uſe of himſelf 

Wir in fee, Meer is the lingle paint ward it __ — at whe uh b 


| i no bes ted len for the piblick, mne 


ant the ſtatute tue late Karl was incapacitated to ſuffer theſe recove-: 
«uſe dies; and te make che ſtronper, it was urged that 
f the ee which have no relation to ench 
ot the the 1 P * 1 - 
"his Whether v7 are two claufes 0 or one — 1 ſhall _ . 


nine, ſince that is not material to guide us in the conſtruction, 
where 
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| Hilary Term 6 Geo. 

where the only queſtion is, whether the latter part i 
from; or relative to the former. I think the words 
parts are relative to each other, and the. latter only exp 
of the former: they are only different ways of expreſſing the 
ſame thing, in which one pernaps may in itſelf be of a ſtronger 
import than the other, but yet were intended by the legiſlature” 
to convey the ſame ſenſe, only in a fuller light. 


- 


| It . chat unleſs the latter woods are cartied farther than 
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the former, they will be entirely uſeleſs : but to ſhew that acts 


of Parliament are not ſo nice upon that head, but make uſe of 
different expreſſions as often to clear up their meaning in what 
went before, as to add new matter, I ſhall obſerve, that this 
very clauſe now before us is no new one amongſt: our ſtatutes, 
but is uſed in ſeveral of them upon occaſions that ſhew they muſt 
be merely ſynonymous with what was ſaid before. Thus 
1 Fac. 1. c. 4. 5 6. makes perſons paſſing or ſent beyond (eas 
into popiſh ſeminaries, incapable of inheriting, purchaſing, 
taking and enjoying any manors, lands, profits, goods and chat- 
tels whatſoever ; but not content with thoſe words, it goes on 
and enacts, That all eſtates, terms and intereſts, (in the very 
words of our ſtatute) ſhall he utterly void and of no effect. And 
yet it is evident, theſe could not carry the incapacity, of papiſts 
farther than the former words had done; ſince thoſe exclude him 
from all benefit whatſoever in any real or perſonal eſtate within 


we realm of England. Foo 
But what 85 full if poſſible to our purpose is 2 Car. 4 


c. 2. common 122 by which perſons elected 
into offices, and r to the. oaths and receive the ſacra- 
ment, are made incapable © to take, oecupy and enjoy the 
<« ſaid offices or employments, or any part of them, or any 
* profit, or advantage appertaihing to them: And yet the 
Parliament, to prevent any equivocation, and to make the 
matter plain to the lay gents, declares further, That all ſuch 
« office or offices, employment or employments, ſhall be 


& void; which no one will ſay can ſigni more than woah, 


. 6 4 
* —*— 
- 


was.expreſled in the preceding ſentence. 


2Ann. &. 1 I ſhall mention but one ſtatute more, "which is that of 1 Au. 


*. 


concerning the purchaſe of the forfeited eſtates in Ireland, by 
which it, appears how. apprehenſive the Parliament was of the 
danger which might ariſe to the kingdom by a landed intereſt 
ſubliſting in che papiſts, and therefore amongſt. other things it 
was deſigned as a prevention of any of thoſe eſtates: from ever 
returning into popiſh hands: for this purpoſe it enacts, That 
« all papiſts ſhall be for ever diſabled to purchaſe any of thoſe 
« lands; and further, That all acts whatſoever ſuffered 
_ + 1 Nene CS: vs ors 484 ne enen 
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claimant for the peculiarity of ſome expreſſions in the latter part, 
which were added by AN ry only gut of abundant caution, 
and to prevent miſtakes ; I ſhall now proceed to ſhew, that ac- 
cording to the true intent and deſign of this ſtatute, the late Earl 
was not reſtrained from ſuffering ſuch recoveries as he did. 


And the firſt thing I would ſet out with is to*6bſetve;” that this 


is a penal law: it takes from perſons what by the commbn law 


of England is their birth-right, and upon that account is to, be 
interpreted ſtrictly, and in ſuch a manner as not to carry the pe- 
nalty farther than the open and evident intent of the ſtatute, 
which is a rule of conſtruction that always has, and 1 truſt 
ever will prevail. Ra ups Both; W 
Now the firſt and plain view of this Jaw was, to prevent the 
great miſchief that had been experienced from the power Which 
the moneyed men amongſt the papiſts had of increaſing their land- 
ed intereſt in England, and conſequently of inveſting themſelves 
with a large ſhare. of power and influence in the country. _ 
remedy this miſchief, the ſtatute provides, That for the fu 

no papiſt ſhall make any new acquiſition in lands ; but there is 
not any word in it, that looks like a deſign to take from them 
their own eſtates, which they had before: as to thoſe it meddles 
not with them, but leaves them where it found them; we 
ſhould then at leaſt endeavour to guard againſt any interpretation; 
that tends to the taking away or abridging their preſent eſtates; 
becauſe in ſo doing we act moſt agreeably to the ſenſe and mean- 
ing of the legiſlature, |, | 5 


Ws (AS bh 'ys 4 45 Þbs. & bb (30 4 4il ) 4eVif 
| Before the ſuffering theſe recoveries, it appears, the late Earl 
Was tenant in tail; every eſtate-tail has this property inſepa- 
W156 | rably 
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| fably annexed to it, that e polſefibe of it Mad # Figh to faffer 4 
recovery: + "Shout therefore this ſtatute be expounded in'fach 4 
manner, as to hinder the effect of àa common recovery on a pa- 
iſt's eftate-tall, it would be taking away one preſent right which 
ke has as an inherent quality in h Wh Re. and ſo far ex- 
the penalty and hardfhips of this law beyond its = 
bal deer, which I have before ſhewn' had only 
AC yoke” a and being a penal law is to be cor Arie, 
I muſt thetefore own myſelf at a loſs to find out che reaſon; why 
we are to thwart that ancient and conſtatitty allowed rule of 
conſtruction, by going out of the words, and in my opinion out 
of the intent, of the ſtatute. That the power of fuffering a re- 
covery is incident to an eſtate- tail, I believe will not de denied: 
Mildmay's caſe, 1 Co. and 6 C., 40. are full to that purpoſe ; and 
there it is ſaid too that all conditions to the contrary are void, 
and that a tenant in tail has the power over, W wo e 
the whole fee-fimple in himfelf. 


So the caſe of Benſon v. Hodſon, 2 Lev. 2655 1455 — 
Lord Hale, accounting for a — 1 being a bar to By re- 
mainder man, ſays, that a recovery is a corveyanee or method 
of defeating thoſe limitations, excepted out of the ſtatute ad dns 
which never intended to hinder it, and that the recompence in 
e not the reaſon Why the remainder man or 4 is 
r 


But as an anſwer to is it is urged, bat lathe "oY ſoever it 
is, that the Earl was ſeiſed in tail, and the power of ſuffering a 
recovery is the right of every tenant in tall; yet the ſtatute we 
are now upon has in fact ſeparated this e and that right: 
they are to take the ſtatute as they find it, and then it has ff: 
Heiently deprived him of the power of en a nx id 


Wa him from purchaſing. 


a, of this argument is, FO the defttulion of the 
cſtate-tail by the recovery, and the taking an eſtate to himſelf in 
2 is a purchaſe within the meaning of the ſtatute. 


Now. conſider the analogy between common ſenſe and this 
conſtruction : would it net ſurprize a man who aſks who you 
r e your eſtate of, to be told you purchaſed it of yout 

whole was it before ? why it was mine, and I purchaſed it 
of my ſelf, Would not a perſon unacquainted with the chi- 
canery of the law think you deſigned to banter him by ſuch an 
EY And I believe the Parliament never thought of ſuch 3 
| purchaſe, where the ſame e is both donor and donee, * 
tor and grantee. | | N 


* * 
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| 1 agreq it was the intent of che ſtatute in general to pre- 
vent the àequiſition of eſtates by the papiſt; and therefore ix 
there is a deficiency of any words which might directly com- 
prehend them, we may ſupply it for that purpoſe. Thus I 
take a deviſe to be within the ſtatute: or if a papiſt ſnould be 
ſuffered to diſſeiſe another, and then gain a releaſe from the diſ- 
ſeiſee; or where he is tenant for life ſhould levy a fine and 
the five years ſhould paſs: in all theſe caſes, or any other of 
gaining any eſtate or intereſt in lands which he could not 
have purely by his own act, and without the procurement or 
connivance of the perſon whoſe right is loſt, L take it he wif 

be diſabled by the ſtatute. But I can go no farther, this be- 

ing in my opinion the utmoſt extent that either the words or 
meaning of it can bear: and if we ſhould attempt to carry it 
further, the miſchief aimed at will not be prevented but in- 
creaſed ; the popiſh' intereſt, inſtead of being leſſened, will be 
conſiderably advanced. YES eee ee At Dig 


For I cannot but think the effect of ſuch a conſtruction will 
be, to fix a perpetuity to the eſtates of all the papiſts in England; 
and inſtead of removing by degrees all the landed intereſt out 
of popiſh, into proteſtant hands, it will tend to keep it en- 
tirely amongſt the Roman catholicks: for to make a papiſt 
incapable of ſuffering a recovery, equally hinders the tale to 


a proteſtant, or a papiſt. 


Or ſhould the latter part of the ſtatute be interpreted in the 

utmoſt latitude the words will allow of, and as a disjoined and 

ſeparate clauſe from the former; conſider what abſurdities we 

muſt run into that way. All acts for his benefit or relief are 

made void; and therefore I cannot but think thoſe words, 
when ſtretched as large as ſome people would have them, will 

prevent even a ſale to a proteſtant, ſince no man can be ſup- g 
poſed to part with his eſtate to a ſtranger, but in view of ſome 

benefit to himſelf, But I hope it will never be pretended, that 

the Parliament deſigned any ſuch thing by that expreſſion, when 

it is evident the ſtatute was calculated to enforce and oblige 

papiſts to ſuch a ſale. run 88 


But if we muſt interpret the word purchaſe here, not accord- 
ing to common underſtanding (which one would imagine acts 
of Parliament were moſt calculated for) but in its legal ſenſe 
in oppoſition to taking by deſcent; yet then I Tay, the Ea 
was ſeiſed under this recovery much more in the way of a de- 
ſcent than a purchaſe. For this purpoſe it is to be obſerved, 
that by the firſt ſettlement Sir Francis became tenant for life, 
with a reverſion in fee to himſelf after the eſtate-tail, of which, 
the late Earl was ſeiſed before his ſuffering the recoveries, 
ſhould be ſpent. This reverſion in fee deſcended on the late 
Exrl at the fame time the eftate-tail- came to him, and he 
Vor. I. 1 3 continuæd 
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continued ſeiſed of both till che recovery. Nom what effect 


had the recoveries on theſe eſtates? why as to the tail, it ex- 
tinguiſhed that, but could not touch the fee; the - conſequence 
of which was, that all the impediment being removed, he was 
then in poſſeſſion only of that ancient reverſion in fee, which 
deſcended to him from his grandfather. 4 Mod. 1. the caſe of 
Symonds v. Cudmore. Tenant in tail with a. reverſion in fee 
makes a Icaſe not warranted by the ſtatute, and dies, the iſſue 
before entry levies a fine ; and it was held, that the leaſe was 
good, for this reaſon, becauſe the tenant im tail by levying the 
fine did not carry off the eſtate-tail ſo as to avoid the leaſe, 
but only a it, and ſo was in as heir at law to his 
father of his reverſion in fee, and muſt therefore take that eſtate 
together with the father's charge upon it. | 


Now ſuppoſe the late Earl's father had made ſuch leaſe and 
died, and the Earl before entry had ſuffered a recovery, would 
not this have let in his father's incumbrance ? or can there be 
any difference. whether the tail be extinguiſhed by -fine or re- 
covery ? Whatever act it is, that, by removing the intermediate 
eſtates, lets in the reverſion, it is exactly the ſame thing: the 

incumbrances on that reverſion, and the incidents to it, mult 
be let in too. And therefore if the Earl had been originally 
ſeiſed ex parte materna, he would have been in of the fee on 
the recovery on the ſame fide, 4 1 08 


Common recoveries, it is well known, are only as cemmon 
aſſurances, to be interpreted in the ſame manner, and to con- 
vey a title in the ſame condition, as other - Conyeyances do. 
Now if one ſeiſed in fee enfeoffs J. S. to the uſe, of himſelf for 
life, remainder to the uſe of the feoffee in fee; the feoffee is 
in only by way of remainder, and not of the- reverſion as of 

the reſidue of the eſtate which was in him as feoffee, 1 1. 
22. b, Dyer 361. | ns Aa 


The law looks upon the deed to lead the uſes and recovery 

as both together making one conveyance ; and therefore when 

it happened, that the perſon to- whom a conveyance was made 
in order to make a tenant to the praecipe, was alſo leſſee for 
years of the {ame land; it was adjudged in the caſe of Fountou 
v. Cate, 1 Mad, 107. that the leaſe was not extinguiſhed, 2 
it would have been in any other caſe; becauſe the law con- 
ſiders the recovery with all its appurtenances but as one con- 
Ong, and each of the inſtruments to bring it about but # 
| part ir. ; el 
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_ What have been faying now to prove that Earl Fame wi 

in under the recovery rather by deſcent than by purchaſe, is 

poſing it to be true, that all are ſeiſed of their eſtates either d 
cent or purchaſe, But indeed 1 think Gary 3s] . 
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by operation of law, 

as in, the caſes, of tenant by the courteſy, dower, and the lord 

by eſcheat : in each of which there is nothing either of pur- 

WANs or deſcent, but the law caſts the eſtate on the huſband, 

the widow, and the lord, without any. act of their own, or 

prior ſeiſin of their anceſtor. And under this rank, perhaps, 

we may place the eſtate gained by the late Earl under the re- 

covery : he is not ſeiſed of any new or really. different eſtate 

from his firſt tail, for the tail and fee are in law equal eftates, ; | 
and therefore capable of being exchanged. 1 Roll. Abr. $13. : 
But by the means of this recovery the operation of the law 

has new moulded it, and put it in a different form from what "I 
it was before, 100 Y; SATIN. 


The ſum of what I have ſaid under this head is, that he 
is not in by purchaſe (taking it in the legal ſenſe) which is 
prevented from having any effect by the ſtatute : but he is in 
either by deſcent or operation of law ; both which are con- 
felledly not within the ſtatute. |, | F144 

But then the objection recurs from the latter words of the 
ſtatute, which, ſay they, are general, and extend to his own 
acts; that the law doth not regard from whence, but to whom 
the eſtate comes; and therefore let the act be done by the 
papiſt himſelf, or by any other; if thereby any eſtate or bene- 
ht accrues to the ot, it is made void. | 

But firſt, had the ſtatute intended the papiſt's own acts, it 
would have been natural, to have mentioned. any acts ſuffered 
or done by him, whereas the words are only to or for which 
can never include ); for to is no more than ta himſelf, and 
for implies to another for himſelf. | | 
But in the next place, let us conſider the conſequences of 
ſuch an extenſive conſtruction, ., The act ſays, Any thing 
done for the benefit or relief of a papiſt ſhall be void. 
Now let thoſe words be but underſtood in their full extent, 
to mean all acts done by himſelf or others in relation to his 
eſtate, that are for $4 benefit; and I may venture to ſay, they 
will not leave him even the leaſt mark of ownerſhip in that 
which is confeſſedly his owh land. - Plowing and ſowing, mak- 
8 * infants are allowed to do 7 is 1 ä 4 
cal to them), mortgaging, though to a proteſtant, or ſelli 
in order to raiſe — 55 19 redeem himſelf from ſlavery, wi 
all come within the comprehenſive meaning now ſet up of the 
words benefit and relief; for not one of theſe acts but are in ſome 
meaſure done with a proſpe&t of his benefit or relief. 
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I mention theſe, not as things inſiſted on in terminzs, but 
what muſt follow as a conſequence of leaving the main deſign 
of the ſtatute, to find out an expoſition moſi to the embar- 
raſſment of papiſts. For I am bold to ſay, the Parliament 
never thought of carrying matters to ſuch a length : nor can 
it be imagined, that a papiſt tenant for life, with a power of 
committing waſte, is by this a& debarred from ſo doing, and 
made incapable of digging mines, cutting ſtone, and the like, 
and yet this is a ſtronger caſe than ours, ſince it is to the diſ- 
heriſon of the reverſioner. | gs je 


I 


0 Agriculture is much favoured and encouraged by the law, 
whereus we are now inventing a method, how all the lands in 
the hands of papiſts muſt lie for ever uncultivated. Fs 


The caſe moſt relied on by the counſel for the publick was 
that of Roper v. Radcliffe, which was adjudged upon an appeal 
to the Houſe of Lords, where an eſtate was deviſed to be ſold 
for payment of debts and legacies, and the ſurplus to go to a 
papiſt ; and'the deviſe of the ſurplys was held void upon the 
preſent ſtatute, as being an intereſt and profit out of lands. 


But T muſt own my inability to find how that caſe has an 
relation to this before us: I am ſure it is very conſiſtent wi 
my interpretation of the word prychaſe : it was an intereſt out 
of land, not his own but another's : and this was ſuch a pro- 
fit, as gave him as full a power over the land, as if it had not 
been directed to be ſold, but deviſed to him chargeable with 
debts and legacies ; for he might (if a proteſtant) have come 
into a court of equity and compelled the truſtees to convey 
to him on payment of the debts and legacies: this therefore 
was to all intents a deviſe of another's land, which I have be- 
fore admitted to be within the ſtatute. * | 


pu 
But ſay they, conſider what you are doing: are not you giv- » 
ing a papiſt tenant in tail in poſſeſſion a power to bar a pro- 10 
teſtant remainder-man: and does not this tend to keep the ay 
land amongſt the papiſts, inſtead of drawing it to the proteſt- 4 
ants? Does not this enable the anceſtor to keep the heir ; 
to his own religion, for fear of being diſinherited? And | not 
not this a ſtrengthening of the popiſh religion? 15 
To this T anſwer: That it is but a vain terror, and can Wl | 
follow no more this way, than that which is admitted on he 
hands would have been good, For did not every body 1 hw 
that if the recovery, inſtead of being to the uſe of Ini 


James in fee, had been immediately to the uſes declared 0 
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the ſubſequent ſettlement, then every thing would have been 

right, and as it ſhould be? And where is there any eſſential 4 
difference between the two methods of new moulding the eſtate ? 39 
The argument of miſchief holds both ways: nay, it is uni- | 
verſal in one, and but particular in the other; for I am apt to 
think nobody who has the ſettling of Roman catholick eſtates 
for the future will ever follow the precedent” of this caſe. 


Whether this recovery was ſuffered really in order to make 
the ſettlement on marriage, or whether we can take notice or 
it as ſuch, I do not think it very material. It is true, it is 
not expreſsly averred to have been 5 that purpoſe, but yet there 
is teflimonium rei that it was, for the Durham recovery was 
19 June 1712, and the releaſe is dated the 23d, which was as 
ſoon as a letter could come to London to ſignify that the reco- 
very was ſuffered. n e 


Upon the whole I am of opinion, it never was the intention 
of the legiſlature, to deprive Earl James of any right he had to by 
his own eſtate, Being tenant in tail, he had a right to ſuffer 
a recovery and new mould his eſtate. He has done ſo, and 
raiſed a good right in Mr. Ratcliffe, whoſe claim I think was 
well founded, and ought to have been allowed. | 


\ 


Mr. juſtice Forteſcue's argument. I ſhall make two queſtions Mr. Juſtice Fer- 
in this caſe. 1, Whether this conveyance is 4 83 within t argu- 
the act. 2. If it ſhould not come under that ſtrict notion f 
the word purchaſe, whether it is not affected by the latter part 
of the ſtatute, which ſpeaks of all acts ſuffered and done to or 
for the benefit or relief of a papiſt. Yea 


DOT wy 


As to the firſt; I take it for granted, that he who takes b 
purchaſe, is a purchaſer; and the conſideration is not b 
as has been allowed by my brother; and in the caſe of Roper 


r- v. Radcliffe it was agreed, that there was no diſtinction between 
4 taking by purchaſe and being a purchaſer, Let us then ſee what 
oft u is to take by purchaſe. Life. F 12. 4 He takes by pur- 
eady chaſe, who comes to lands by his own act and agreement, and 


not by deſcent. © The oppoſition between purchaſe and defcent, 
is, that the former is the effect of a man's oven act; the latter, 
1 the act of law, without, and perhaps againſt his own act. The 
XI meaning of deſcent is not confined to that particular cafe where 
; come down from the anceſtor to the heir ; but wherever 
the freehold is veſted in any perſon by the act and courſe of 
hu, ſuch perſon is in, in nature of a deſcent. - 1 If. 18. 5. 
| muſt therefore differ from my brother as to his notion of tenant 
by the courteſy, dower and eſcheat. Tenant by eſcheat is ſaid 
to come in as heir, in loco haeredis. Bro. Eſcheat 33. where 
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the loxd's. taking by eſcheat is put upon the ſame foot. wi 
the heir's taking from his Je PS eo: 10 


* 2 


The fame is to be ſaid of tenant in dower and by the cour- 


teſy: and I never till now heard of that third fort of taking 


eftates, which my brother calls taking by operation of law, 
as diſtinguiſhed both from a purchaſe and deſcent. Lord Cole 
* mention a third fort by creation, but that is 


foreign to our caſe, and may beſides be very properly referred 


to the head of purchaſe. 


II the act of law, concurs with the, act of the party, it is 
2. purchaſe. If the act of law only works the veſting of 
eſtate, it is then a taking by deſcent. This is the caſe of the 


' recoveror., He is in, 1t is true, by operation of law, but 


his own act is that which firſt gave motion to it, and conſe- 
quently he is in by purchaſe. No one would doubt where 
the recovery. is go the uſe of a third perſon, but that he is in by 
urchaſe, and yet he too is equally in by operation of law. 
The late Earl then was within the expreſs words of Littleton, 
for he not only took by operation of law, but in conjunction 


: 


with his own act and deed executed. 


But we are told, this is only the ga! ſenſe of the word: 
there is another vulgar ſenſe more intelligible to the underſtand- 
ing of the generality of the world, and the ſtatute is to be in- 


tended in that fen(e, 


" Lowft own this is the firſt time I ever heard, that Judges are 


ſome, of its parts ? Or that he has the ſame eſtate now he has 
eyery thing in him, as he had when others ſhared it with * E 


But then again the objection is altered, and we are told, 
that the recovery only removes the impediments, and leaves 
him in, juſt, as he was at firſt. Be it ſo; he ſtill gains a new 
hereditament, which he had not before; and it amounts to the 
ſame thing, whether this is effected by taking away the incum- 
brance, or adding ſomething new. In numbers every one knows - 
the removing a ſubſtraction is making an addition. 


But to prove that he was in of his old eſtate in fee-ſimple, 
ſeveral cafes have been cited. The caſe of a feoffment to the 
uſe of the feoffor for life, remainder to the feoffee in fee, is 
very little to the purpoſe. It is grounded on what is faid in 
1 Infl. 23. that whoever is ſeiſed of an eſtate, has both the eſtate 
of the land, and alſo the uſe or the right to take the profits; and 
therefore ſo much of the uſe as he does not diſpoſe of, continues 
ſtill in him as his old eſtate, and fo ſhall go to the part of the 
mother from whence the eſtate originally moved. t all this 
goes on the ſuppoſition of a preſent fee-ſimple in the feoffor, 
which in our caſe is removed to a great diſtance, after the 
determination of ſeveral other eſtates, : 


Another caſe urged with as little reaſon, is that of Symmonds 
v. Cudmore; where tenant in tail with an immediate reverſion 
to himſelf in fee makes an unwarranted leaſe and dies, the iſſue 
before entry levies à fine; and held he ſhall not now avoid the 
leaſe, But this is diſtinguiſhed from the preſent caſe by the 
ſame difference as the former: the reverſion in fee was imme- 
diately in him after his eſtate-tail, ſo that he really had the 
whole eſtate in the land in himſelf, only it was cut into' two 
parts. But here the eftate-tail in poſſeſſion and the fee in re- 
verſion are disjoined by the intermediate remainders in other 
perſons, who conſequently take off part of the whole inherit» 
ance, All that this caſe amounts to is only to prove, that 
where a man has two eſtates in him, a leaſe which he makes is 
iſſuing out of both, and therefore when one of them is ſpent, 
or any ways removed, it ſhall be ſerved out of the other. 


A caſe was cited rer ges where tenant for liſe 
with contingent remainder in tail, remainder to the tenant for 

life in fee, makes a feoffment to the uſe of himſelf in fee ; and 

held that this uſe in fee was only his old eſtate. New there is 

no doubt but that this muſt be his old eſtate, for he was all along - 
ſriſed of the fee-fimiple, liable only to be opened upon a contin- 

gency : all that the feoffment did, was Ane the contingency 

impoſſible ever to happen, and ſo incapacitates the perſon who 

was to be the taker; but this FG no addition to the eftate ; 
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| it only makes that. eſtate abſolute in the tenant, which before 
was liable to be broke in upon and interrupted. 


When a fee-ſimple conditional and an abſolute one meet, 
they are conſolidated.” Hob. 223. Salk. 338. | 


The cafe of the Earl of Lincoln, Show. Parl. Cafes 154. is 
ſtronger than this. There Edward Earl of Lincoln ſeiſed in fee 
made his will, and deviſed the lands in queſtion to the plain- 
tiff; afterwards by leaſe and releaſe he conveyed them to the uſe 

of himſelf in fee till an intended marriage ſhould take effect, 
and then to the common marriage uſes. The marriage- never 
took effect, and he died without iſſue or other diſpoſition of 
the premiſſes. The queſtion in Chancery was, whether this 
conveyance was a revocation of the will, and held there to be 
ſo: and the decree was affirmed in the houſe of Lords, becauſe 
the eſtate in fee gained by the conveyance was not the old eſ- 
tate which the Earl had in him before, it being limited after 
"a different manner, and to be determined on a certain qualifi- 
cation. Now if this variation of the eſtate was ſufficient to de- 
ſtroy his old eſtate, and put him into a new one; there is much 
more reaſon. here, the late Earl of Derwentwater ſhould be ad- 
_ judged in of a new eſtate, when it is agreed here is an alteration 
of his eſtate, and it is ſo great as to vary the very courſe of 
. deſcent, which is certainly a mark of a different eſtate. 


It has been ſaid, here is a vendee without a vendor: but 
this is only a gingle of words. In the caſe of a deviſe, there 
is a purchaſe, as my brother admits, but nothing of a vendor in 
the caſe, If the words vendor and vendee cannot be made uſe of, 
the law ſupplies other relative words that are as much to the 
preſent purpoſe ; there is deviſor and deviſee; and in our caſe ! 
do not ſee why recoveror and recoveree may not be uſed, which 
may anſwer the ſame end, and be applicable according to the 
different kinds of purchaſe, | | * 


In ſuppoſition of law the recoveror is in by purchaſe: be 
has gained an eſtate from the tenant in tail, which he had not 
before, and the tenant in tail has by intendment of law a recom- 
penſe in value for it; and the fee which is recovered, is no- 
thing of that eſtate which was in the tenant in tail; it is not 
derived from him, nor can the recoveror make his title under 
bim. This appears evidently from the ſtatute of 7 H. 8. © 4 
which was made on purpoſe to, remove an inconvenience 
that aroſe from this want of. privity between the recoveror 
and the tenant in tail, By, that ſtatute the recoyeror has 
3 him to avow and juſtify for the rents, ſervices 
and cuſtoms reſerved, in the ſame manner as the tenant in | 

<a | mi 
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might have done, which ſuppoſes he could not have done ſo 

before: and that ſtatute had been uſeleſs, if the recoverors 
had been in of the ſame eſtate which the tenant in tail had be- 
fore, for then, according to Docs. & Stud. c. 26. Co. Litt. 104. 
he might avow and juſtify under his title. But the recoveroxs 
do not affirm the poſſeſſion of the tenant in tail, from whom 
they recover, nor claim by him; but rather diſaffirm and deſtroy 
his eftate : and therefore they cannot allege any continuance of 
their title by him. So that the recoverors do not come in by 
the per or cui, but in che poff, and conſequently are ſeiſed of a 
very different eſtate from the tenant in tail. F 


Ide reaſon why the remainder- man has no part of the recom - 
penſe in value upon a recovery is, becauſe that recompenſe is a 
fee, upon which no remainder can be limite. 


To conclude this head, I think if the old fee cannot take 
place, ſo as to make him tenant in tail at the time of his attain- 
der; then the new one muſt, which I hold to be a purchaſe, and 
as ſuch made void by the act. Sie | 


But as the ſecond point, whether the eſtate of the late Earl 
be not within the latter part of the ſtatute, an intereſt ariſing to 


him by virtue of ſome act or thing had, done, or ſuffered for his 
benefit. | | 


It has been ſaid by my brother Page, that this latter clauſe 
ought to be tied up to the former, and as intended to take in 
nothing more than what, was before comprehended under the 

| 1 ſe. &. {4 0 h ü F . 


But firſt here are no words by which this is teferred to the 
foregoing part. In the next place I muſt obſerve, that the latter 
words are more general than the former; and though ſometimes 
ſubſequent particular words do reſtrain more general ones that 
precede, yet I never heard that general ones that come after were 
reſtrained by particular ones that preceded. Should we interpret, 
this ſtatute in-the manner my brother is contending for, we 
ſhould render the moſt common form of ſpeaking and writing 
vain, where a perſon that would take in every thing begins with 
enumerating particulars, and then leſt any thing ſhould have 
eſcaped him adds the moſt general words he can think of to ſup- 
ply all poſſible deficiencies.” oy | 1 
The firſt elauſe diſables the party to purchaſe, and the ſecond 
makes all eſtates, c, for his benefit void. But if the latter 
words are to ſignify purchaſes only, there could have been no 
need of them, it being preciſely the ſame thing to difable che 
party to purchaſe, — making his purchaſe void, I ſhall give 
you 
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only of taking the oaths, and not the 


" 
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| 
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wu two inſtances of this: the firſt is Rex. v. Corporation. of 
ort/mouth, on the 13 Gar. 2. c. 1. H 12. which enacts, That 
no perſon ſhall. be elected into any office, that ſhall not have 
taken the ſacrament; and every perſon elected ſhall take the 
cath, and in default theregf ſuch election ſhall be void. I ob- 
jected that the words in default 1 were to be underſtood 


* 
z 
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crament ; but the court 
faid that could do us no ſervice, becauſe the incapacity of be- 
ing elected which was created before in thoſe who had not re- 


ceived - the ſacrament was the ſame thing as making their 


election void, and fo there was no occaſion for thoſe latter words. 


The other inſtance is that of Magdalen College caſe, where by 
ſtatute all leaſes and grants by that college are made void, and 
it is there adjudged, that this is the ſame thing as diſabling them 
to make any grants or leaſes, | | 


vera caſily admit theſe latter words to be explanatory of he 


former, but {till in ſuch a manner as to carry the diſability far- 
ther than thoſe did: for the legiſlature conſidered, that there 
were ſeveral ways by which papiſts might come. to 
which would not come under the notion of purchaſe, though 

zually within the miſchief it intended to remedy ; and there- 
fore, at they might be ſure not to leave any part of the danger 
unguarded, added thoſe latter words, in order to take in all 
which the former would not. | 

In our caſe indeed the ſtatute does not fay, the conveyance to 
a papiſt ſhall be void, but the eſtate ſhall be ſo: this amounts 
to the. ſame thing as a leaſe to a monk for life, remainder over 
in fee, the whole deed is void, becauſe it can have no effect un- 
leſs it paſſes the particular eſtate, that being neceſſary to ſupport 
the remainder, 9 H. 6. 24+ b. Bro. Grants 133. But if the 
conveyance can have another effect, the deed Wan be good to 
that purpoſe, though the particular eſtate be void: thus adeviſc 
to a. monk for life, remainder oyer is not void; though the 

onk cannot take, it ſhall be good for the remainder-man. But 
In the preſent caſe the recovery itſelf is void, becauſe it can 
have no other effect but to paſs an eſtate to a papiſt, and fince 
the recoverors cannot take for his uſe, they cannot take at all. 


The matter therefore may be reduced to this dilemma. 
Either the. eſtate - tail is barred, or it is not barred. If it is 
d, the fee is in the recoverors, and the ſame moment in 
Lord Derwentwater. If it is not barred, then the tail con- 
tinues, and conſequently is forfeited. by his attainder. 


My brother calls this a relative clauſe, but I can find but 
one word of that nature in it, which is fuch, and that has 


. iS EIT 
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nothing to do with purchaſers, but is uſed WL. ſhew that 
the ſame perſons. (papiſts I mean) ire concerned in this as 
well as the former clauſe. Indeed there are other words in it, 
which can 51 no relation ta purchaſes, ſuch as the words 


truſt and ſuffer 


It was faid the word ſuffered may be underſtood of ſuffered 
by diſſeiſin: though I ſhould allow of this, yet it does not fol- 
low that it does not extend to common regoveries 100. In 
truth the word is applicable to both caſes, and * others: 
as in Magdalen College caſe, where the words of the ſtatute are 
the ſame as here, and held that a fine and non- claim is within 
the word ſuffered : otherwiſe it would be to no purpoſe to 
prevent alienations, if by ſuffering a fine to be levied, and five 
years to paſs without claim, the eſtate might be palled, | 


Now let us conſider whether the intereſt gained by this re- 


covery ſuffered by Lord Derwentwater himſelf, is not to che 
purpoſes, of. this act the, ſame as if he had gained it under 4 
recovery ſuffered by another. I think it is: it is an act b 

which he procures to himſelf a larger and more valuable eſtae 
than he had before, and he gets it too by taking away from 
another perſon, as Doct. & Stud. expreſsly ſays, he gets what 
he has from the remainder-man. It makes no difference, that 
all this acquiſition is only in the ſame lands ; for a larger and 
better eſtate in the ſame lands is all one in this reſpect, as 


© 2 new acquiſition of new lands from a ſtranger. Thus where 


one deviſed lands to J. S. for life, and all other my lands to B. 
it was held, Al. 28. 1 Lev. 212. that the reverſion of the 
lands before deviſed to J. S. for life paſſed, becauſe a further 
intereſt in the ſame lands was conſtrued by law as ſo much 


new land. * 


late Earl; can any one deubt Whether this had been a, new 
zequiſition within the ſtatute? Now where is the difference 
whether he gains the ſame thing by his own act, or the act 


mother? It is equally. in both caſes a ne hereditament, which 


be has acquired in che lame lands, and that is, che ſame. 3 
ether lands. 2 Ven. 286. 1 


k is ſaid tha this ftatuts had no intention, to take-any. thing 
away from the papiſts which they had, but only. to prevent 
heir having any more lands, and that to ſuffer a recovery is 3 
power and right inherent in every tenant; in tail. 


To this I anſwer, The ſtatute does not (nor does my argu- 
ment need it ſhould) reſtrain a papiſt from ſuffering a teco- 
very to. the uſe of a proteſtant. But whether it intended to 
uke away this power, when it is ta be uſed. for the dee 

| a paplit, 


=» 


18. . c. 50. 


that the preſent caſe is ſo. 


* 
* 
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2 papiſt, is the queſtion. * To fay there is no expreſy intention 
to prejudice the preſent right of papiſts to their eſtates, is of 
no weight; becauſe whatever is comprehended under the ge- 
neral incapacity put upon them by the ſtatute, has the ſame 
force as if it was actually named; and I think I have proved, 


It may be ſaid that the Parliament intended not to take away 
any right from proteſtants, but yet we ſee it does, for it pre- 
vents their ſelling to a papiſt, who may offer more for it than 
another. So in the ſtatute 1 Geo. againſt traitors, it was far 
from the principal deſign of that ſtatute to injure good ſubjects 
and proteſtants, and yet it has taken away a real intereſt from 
them, for it veſts all eſtates-tail of traitors in the crown in 
fee, whether the remainder or reverſion be in a proteſtant or a 
papiſt ; it is the conſequence of the ſtatute, and it cannot be 


(1 1 


But to make this objection the ſtronger, it is ſaid, that this 


right of ſuffering a recovery is ſo cloſely connected with the 
very eſtate of a tenant in tail, that it cannot be taken away by 


'a condition. 


I agree ſuch a condition generally is void; but not where it 
reſtrains the alienation to a particular perſon. This is our 
very caſe, The ſuffering a recovery is left open for the uſe 
of proteſtants, but reſtrained only as to a particular ſort of 
perſons. -/ Whether a recoyery by a papiſt tenant in tail to 
his own uſe, is not one ſuffered for the benefit. of a papiſt, 
as well as where it is ſuffered for the uſe of another papiſt, is 
a queſtion not at all affected by this objection: nor does the 
ſtatute rggard whether it be by a papiſt, as my brother ima- 
gines, but if it be to or for a papiſt it is ſufficient. 8 


I would now conſider whether the law has not ſome known 
ſpecies of incapacity, under which the eaſe of the papiſts up- 
on this ſtatute may be ranked. I think it has. Capacity and 
incapacity to purchaſe have been long known in our law, 
and ſignified certain preciſe conditions or eircumſtances of 
perſons, which lawyers have been at no loſs to determine. 

hen this ſtatute therefore incapacitates / certain perſons to 
purchaſe, it muſt be underſtood to put them into the ſame 
condition in this reſpect, as thoſe were in whom the law 
formerly took notice of as incapable of purchaſing; ſuch 
as monks and other religious perſons. And the Parliament 
ſeems to have had their eye- upon theſe ſort of perſons, and 
to lead us to make this compariſon, in uſing the ſame form ef 
expreſſion to deſcribe the incapacity in this ſtatute which is 
made uſe of in the 31 H. 8. c. 6. which enables monks 
to purchaſe after deraignment. The papiſts- then are to 
be conſidered in the ſame condition as: monks, and as ſub- 


Rantia non recipit majus aut minus, the incapacity to PR 
Tr 24 


re 
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muſt be equal in both: and conſequently he can no 


take an eſtate by virtue of a common recovery, by h 9 
ſuffered, *than a monk could have taken it. y whomlge R « 


, 


I cannot imagine how the danger of perpetuities comes We 
laid in the way. No body pretends that a recovery to the uſe 
of a proteſtant is prohibited; and as long as papiſts are at 
liberty to ſuffer them, though with that limitation, they ma 
mortgage, they may ſell, or any ways load their eſtates, and 
carry forward the very end and purpoſe of the ſtatute, which was 
to remove the land of the nation out of popiſh hands, by obligi 
them to ſell; nor is this any real damage to the papiſt himſi 
ſince, though he parts with his land, he has an equivalent for it. 


It has been ſaid by ſome of the counſel, that this point was 
determined in the cafe of Thornby v. Fleetwood : but this ob- 
jection was never made in that caſe, and indeed it had been 
very impertinent ; for firſt, one of the recoveries in that caſe 
was before this ſtatute ; but if both had been ſince, it could 
not have made for the plaintiff ; becauſe if they had been void, it 
would have given him no title, for then Charles Lord Gerard had 
been ſeiſed in tail, and the heir in tail is now living: but the 
true point in that caſe is, whether Lord Gerard took any eſtate 
at all, ſo as to enable him to ſuffer a recover. * 


Another objection has been made, that to deſtroy this reco- 

very of Lord * Derwentwater, would be dangerous to many pro- 

teſtant purchaſers, who have come in under ſuch titles; But 

whatever this might have been formerly, it is now .removed by | 
the ſtatute 3 Geo. cap. 18. which ſecures proteſtant purchaſers, ; O. c. 18. 
and looks backward as well as forward, by enacting; That 

Ino purchaſes made or hereafter to be made by proteſtants of 

„ papiſts ſhall be impeached, on account of any diſability the 

* papiſts were laid under, either by 1 Fac. or our ſtatute. 


Having thus anſwered the inconveniencies urged on one ſide, 

us now ſee whether there are no unanſwerable ones of the 
other, And I think there are: for, 1. To eſtabliſh this re- 
covery, is to give papiſts a power of cutting off proteſtant re- 
mainder-men, and ſo far taking away the very landed intereſt 
of proteſtants. 2. They will be able by this means to turn 
the courſe of deſcent, as it ſhall ſerve the purpoſe of removi 
the eſtate out of a proteſtant, into a popiſh line. 3. They wi 
have a power of making themſelves tenants in fee, and upon 
occaſion to diſtribute freeholds in a county, and influence the 
ſtate of our legiſlature by the votes they make at their election. LY 
++ It puts the heir too much in the power of the 8 
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n the whole I am of. opinion, this recovery is within 


1 MG of the fta, be ad 4 pufchak, n 0 1 bees 
he beter eftate Which ie gien Hom the femaihifer-iah, ang 


hs ts the benefit of a p. ap piſt. For the er can Wel 
8 ik leis, where He why, it for fiothin W Fn he pays 10 


Falüadle confiderition. If it be within the Words, why 8 0 : 


not Within the meahitig? Is not the tmbihing to de collecel 
from the words, ane the 1 to be interpreted according to 


law! It is certainly what the „ 12 . Gil in | 
caſe, that che bel 1 "Kathfs ate en in a 
ſenſe, unleſs the intent appears to the Ba” 1 7 to wy he 


acts of a ſtranger only are reftrained, af ol it 

himſelf, is to ſpeak without any warrant from the Wia, Fr 
that makes ris ich difference, but leaves the perſons ene 
all up F W 


9. 


1 would now mention ſome caſts to ju od b 
opinion, oper g Caſc n is much ſtronget than thi 
chat was a We of Wd s to truſtees to be (618, and After pa 
ment of debts and legieies the ſurplus was to Fo to 4 ol. 
and it was | ayjud ed in the Houſe of Lords, that this deviſe 
of the ſurplus was Void, not upon account of the poſſibility Ar 
| the DASH m ight have the land itfelf; for in ſuch tales 

Chancellor! zes cate tuat the truſt be excented, Br 0 1 Fs 
fold, the papift can never have the land, and in 
was ſold, Pen that cauſe came into the Houſe of 1920 ; 12 
that it Was really But 4 pecuniary demand: but becauſe of the 
connexion with Lad, and becauſe it might draw that along with 
it; it was held to de within the ſtatüte. And in the prefen 
caſe here is 4 greater and more valuable intereſt in land 
by a papiſt, which makes it much ſtronger. 


Afiother caſe I thall thention, was Huninhbfey's caſe, which 
came out of the 3 circuit to be arg a abbVe. Leffee 
for ninety- nine years 3 eld ng rent ſur rendered to a papiſt the 
reverſioner in fee; an and held, nothing paſſed, and the ſurrender 
void, It was held {6 by my Lord Chief Baron Ward. Now! 

obſerve, that in that caſe the teyerfioner did not take Þ 
purchaſe, but the benefit which accrued to him was by a mer 
of the term; but becauſe it was an enlargement, and l betterin ng 
of his eſtate, it was held to de within the ſtatute. And whi 
is the difference, whether his eſtate be enlarged before or behind; 
by the addition 'of 4 particultt eftate, preceding, intervening, 
or coming after his own ? The only thing that is material is the 


increaſe, and there is that in our caſe, as well as in the _ 
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To conclude, the words of thig-ingitrace genehm dh lacgh 
as could be contrived to take in all conveyances, and to bbviate 
ſuch objections as are now ſet up.” The rule of law in con- 
ſtruction of theſe ſtatutes warrants the them in a ful 
latitude, for its being a penal law will intitle it to no favour, 
where religion and the publick are concerned. And fo it was 
reſolved in Fofter's caſe, and Magdalen e caſe, The ſta» 
tute takes in both conſiderations : it is for the prefſervas 


tion of chutch and ſtate, and therefore bag carried 10 100 
utmoſt extent. 


o Hat the e tees wal 


diſallowed, and — the decree of the commiſſioners 
ought to be affirmed, 


Mr. Baron Mountague's argument. Ws 4-6 dated Me. Baron 
importance, as it is on the conſtruction of a ſtatute, Manser. 
though made twenty years ago, has never yet been fully con- 
fidered : and it is of difficulty too, becauſe two learned Judges 


have already differed, and I believe I ſhall differ from both in 
many points. 


: 


It appears that at the time of ſuffering this recovery there : 
was a marriage ſettlement on foot, and it is evident to me, 
that the recovery was had for that end. Lord Derwentwater 
is tenant” in of an ancient family eſtate with remainders 
over. When a treaty of marriage was on foot between him 
and Sir Jahn Webb's daughter, in order to make a jointure and 
proviſion for the marriage, he agrees, according to the common 


method of conv in or- v. B. He mit. 


eyances, to make a tenant to the pru Ro 
der to ſuffer a recovery, and declares the uſes to hi for life, takes the caſe, 


then to his wife for life, remainder to the claimant 23 firſt fon ht ceny u, 
in tail, Such recovery was had, and the marriage took effect: only to himſelf 
he was attainted of high treafon : and the queſtion is, whe- in fee; and the 
ther the eſtate is forfeited, ſo as to exclude the firſt ſon bites 1 — 
marriage, | declared by an 
| | 5 original deed of 
For my oon part I think the matter will. cothe-to' tis K- K. e 
lemma, either Lord Derwentwatey took by virtue of this ſettle- whole argument 
ment, or he did not. If he did take, then it was r life only, gas ads 
and he could forfeit nothing but an eſtate for life, and being cafe, 
dead, the claimant's eſtate-tail muſt take place, If he did not 
take — virtue of this ſettlement, what hindered him ? The 
ſtatute, ſay they, of 11 & 12 V. 3. which makes him iricapable 
of purchaling, And if if ſo, then nothing was in him to ſorfeit. 


The only way of avoiding this alletmma is, that Which bro- 
ter Feng. W te . that not * . 


5 . 
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is void alſo: nibil operatur by all this: here has been a bargain 
and ſale to make a tenant to the praecipe, a recovery ſuffered, 
uſes declared, and all this comes to nothing. This I take it 


is the foundation of the judgment given by the commiſſioners, 
But ſurely he that conſiders the words of the ſtatute, which 


ſays only, That all eſtates and intereſts for a papiſt ſhall be 
«-yoid,” but mentions nothing of the conveyance itſelf, can. 
not be of that mind. But it is ſaid it amounts to the ſame 
thing in the preſent caſe; for if the uſes are made void, and 
he is diſabled to take, and ſo the conveyance carries nothing, 
it is really making the conveyance itſeif void : and the cafe of 
a monk is ut to ſupport this, where a leaſe to him for life, 
remainder over, is void as to the whole conveyance on account 


of his incapacity. I agree it is ſo where the conveyance is to 
: a perſon incapable of taking; and fo if in our caſe the con- 


veyance. had been to a papiſt, this might have been true; but 


© here are ſeveral perſons capable of taking concerned in this 


conveyance: there are ſeveral remainders over that may be 
good, ſince they are to perſons who do not yet appear to be 
papiſts, and the preſent claimant is young and may become a 
proteſtant: there are alſo truſtees to preſerve the remainders 


from the ceaſing or forſeiture of the particular eſtate. So that 


I eannot ſee that Lord Derwentwater's incapacity will make 


the whole conveyance void, when it may, and was intended 
e eee purpoſes than that of paſſing an eſtate to 
A papl * 1 ; s 727 | 4 . 15 . a 0 


Let us conſider this whole conveyance particularly, Here 
is firſt a bargain and ſale to Vaux for à valuable conſider- 
ation, (viz. 55.) he is a proteſtant, therefore without doubt 
every thing is right thus far, to veſt the eſtate in him and 
make him tenant to the praecipe. Suppoſing now the ſubſequent 
recovery entirely void; the eſtate; then remains in him. This 
appears evidently from Poulter's caſe, i Co. that though ſuper- 


ſtitious uſes are void, yet if a penny had been given as a con- 


ſideration, it would be ſufficient to paſs the eſtate abſolutely to 
the feoffees to their own uſe; otherwiſe it would revert to 


may be nul 


the feoffor. In our caſe the conſideration is greater, for 54 
was actually paid. And this ſhews that the 'uſes to a papiſt 
|, and yer. the conveyance not voie. 


+ Tf then the bargsinee is ſeiſed of this eſtate, it muſt be out 
of Lord Derwentwater; and it cannot be otherwiſe, unleſs the 
praccipe be ill brought againſt Faux. © oe 
+ The; next thing is the recovery, and this is gained by one 
Ridley le too is a prateſtant cap le of taking, and ar 


.queptly the recovery veſfs the fee-ſimple in him. 
now the uſes of this be void, the conſequence would be 1 
2 


© 
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make hini incapable of loſing any thing alſo, fince all the eſ- 
tate he had is paſſed away to others already. 


Brother Page ſays, that it is the right of tenant in tail to 
ſuffer a recovery: I agree it is ſo, with this limitation, that 
no act of Parliament declares his ſuffering it a forfeiture, as in 
the caſe of a tenant for life. But how comes it to be his right ? 
It is the right in common juſtice of all mankind to bring a 
praecipe when they have a better right than the tenant in tail; 
and when the recovery paſſes againſt him, it is becauſe in intend- 
ment of law the demandant has the better right. This is the 
ground of the judgment, and this is the true reaſon of its being a 
dar to the remainder- man, as well as to the tail. The demand- 
ant recovers a clear fee- ſimple (on which no remainder can de- 
pend) without any regard to, or being at all affected by the 
particular limitations of the eſtate of which the tenant was 
ſeiſed. All the dependants on the eſtate-tail can have nothing 


to ſay to him, who comes in under the recovery paramount 
to the tail. 


My brother who argued firſt, mentioned the caſe of. Benſon 
v. Hocſon in 1 Mod. but did not make uſe of the point refolv- 
ed by the court, but only the ſaying of Lord Hale in relation 
to recoveries. I never found my opinion on the dielums of re- 
porters, in which they are very apt to miſtake the words and 
ſenſe of the Judges from whom they take them; and ſo it ſeems 
to be in that caſe. Lord Hale is there reported to have faid, . 
that the recompenſe in value is not the reaſon why common re- 
coveries are bars to the remainder- men, but becauſe thoſe are 
conveyances excepted out of the ſtatute de donis. But it is the 
text of Litt. & 688. that if tenant in tail ſuffered a feigned re- 
covery, the iſſue might falſify it in a formedon. This ſhews 
that at common law ſuch recoveries as we now make uſe of 
to bar eſtates were not known; and therefore it would have 
deen ridiculous in the ſtatute de donis to have excepted recove- 
tes, ſince common recoveries were not uſed, and recoveries 
on good title could not be imagined to be included. If iſſue 
was taken on the diſſeiſin alleged in the writ of entry, and found 
for the demandant, and ſo the recovery on a point tried; this 
a common law would bar the iſſue, there lying an attaint, 
unſt the jury; though where it was by default, it would not, 
But afterwards another middle way was found out, and favoured 
the Judges, to prevent the inconvenience of perpetuities ; and 
that was where the tenant in tail appeared and vouched over, 

the vouchee made default, and io there was a judgment for 
* recompenſe to one, and for the land demanded, to the other; 


Vor. I, This 


Lock Dee would gain nothing by it, and it would  - 
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- opinion is right as to that, for he certainly comes in by def- 


Mr. J. Tracy's 
a . 


5 either a purchaſe or deſcent, is very new and uncommon, 


ley is adjudged to be a purchaſer of a new eſtate, by ſufferi 


— 1) 
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This judgment, though by default, and without ifſue tried, way 


* 


held a bar, on account of the recompenſe in value, 


My brother Page's notion of Lord Derwentwater's coming in 
under this recovery by ↄperation of law, as ſomething diſtin& 


ne of his inſtances of an eſtate paſſing in that manner is the 
caſe of a tenant by eſcheat : but I think my brother Farteſcur's 


gent, in loco haeredis. © : 


But why is not this taking by the recoyery a purchaſe ? 1 
wonder how that can be made a queſtion amongſt lawyers : is 
not this the very point in Shelley's caſe, where old Edward Shel- 


a recovery 


But then the queſtion is, whether this be a purchaſe within 
the meaning of the ſtatute of King William? As to that, 1 
think I need not enter into it, becauſe the caſe turns upon 
the dilemma I mentioned before. f i 
My opinion is, that the conveyance and recovery are good, 
and if my Lord Derwentwater gained any eſtate, it was but for 
life. If he gained none, he had nothing to forfeit, So that 
taking it either way (he being now dead) the commiſſioners 
had no right to ſeize this eſtate, and conſequently their decree 
ought to be reverſed. TT 


Mr. Juſtice Tracy's argument, I am of the ſame opinion 


with my brother who argued laſt, that the decxee of the com- 
miſſioners ought to be reyerſed, 


ark fince the latter has all that the firſt has, and much more 


incapable, as to themſelves only, and not as to their heirs, .c 
inheriting, purchaſing or taking any manors, lands, Gr. And 
« all eſtates, terms and intereſts: made, ſuffered or done to or 
« fo" their benefit and relief ſhall be void.“ Now this muſt be 
taken all together but as one entire clauſe, for otherwiſe the lat- 
ter part will be a repeal of that part of the foregoing, which 
makes them incapable only as to themſelves, and not as to their 
heirs. 145 ; ; 
But now as to the meaning of the clauſe before us. It ſounds 
ſtrange to me, that the act of the tenant in tail himſelf, on his 
own eſtate ſhould make him a purchaſer of it. A purchaſe I 
take to be acguiſitio rei alterius, either by free-gift of the former 
owner, or for a valuable conſideration. 1 Ii. 18. b. But 
what is a common recovery ? It is nothing but a common con- 
veyance, and the only method which the law gives the tenant 
in tail of enjoying his eſtate in its full latitude; and it is as much 
the proper conveyance of a tenant in tail, as a feoffment is of a 
tenant in fee-ſimple, and therefore very unlikely to be reſtrained 
by the general words of a ſtatute. I think it could not be the 
intent, ſince there are no expreſs words to that purpoſe ;. and 1 
am the more inclined to ſuch an opinion in this caſe, becauſe it 
appears to me, that ſuch a__ reſtraint, inſtead of promoting any 


end of the ſtatute, ſerves to defeat its principal deſign. 


The ſtrength of all that has been ſaid to 2 Br recovery 
within the diſabling clauſe lies in this, that the fee gained is a 


new and greater eſtate than Lord Derwentwater had before, and 
ſo makes him a purchaſer, 


on 

m- But this is more in appearance, than in the nature of the 
thing. I think the recovery cannot be ſaid to give any new 
eltate, becauſe it operates only by way of bar; and an eſtate 

10t; or intereſt barred is extinct and gone, and cannot properly be 

very ſaid to be transferred, The ſuffering a recovery is no more 

ame, than making uſe of that very power which the law had given 


him over his own eſtate, and when he has by this gained the 
fee, he has in reality got no greater intereſt in it than he had be- 
fore ; the courſe of deſcent only is altered, ſo that it ſhall now 
89 to one ſort of heir, whereas during the continuance of the 
ail it would have gone to another: but as to himſelf, he had 
the whole eſtate ab olutely at his own diſpoſal before, and he has 
a9 more than that now. How then can this be ſaid to be a pur- 
Chaſe, eſpecially in ſo penal a law? 


But if this is a new eſtate, from whom does it come? Not 
om the remainder-man or reverſioner, for their eſtate is gone 
ud extinguiſhed. And therefore the caſe of a grant from the 
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reverſioner of his reverſion is very different, and ſo of a ſurren.. 


der of a tenant for life to the reverſioner ; in both which caſes 


there is an eſtate really taken from another man by his own act 
and conſent, So in Lord Lincoln's caſe cited by my brother 
Forteſcue: he had deviſed the eſtate, and then made a leaſe and | 
releaſe to the uſe of himſelf and his heirs; and it was held to be 
a revocation of the will. But this would be the ſame, if a man 
after making his will makes a feoffment to the uſe of himſelf 
and his heirs ; this is a revocation, becauſe it ſhews an altera- 
tion of his mind, but yet in that caſe it is confeſſed he would be 
in of the ſame eſtate, | 


The recoveror is merely a nominal perſon, which the law re. 
quires, in order to fulfil the ſolemnity of a recovery; but has 
nothing at all to do with the eſtate ; and if the tenant makes no 
declaration of uſes, the law will do it for him, for the eſtate 
paſſes only from the tenant in tail, and not at alſ from the reco- 
veror; and ſo it was held in the caſe of Abbot v. Burton, Salk. 591. 


The caſe of a feoffment and refeoffment is very different; be. 
cauſe the eſtate in that caſe was once really out of the feoffor, and 
when it comes back again by the expreſs act of the feoffee, it 
comes as a perfectly new eſtate : but in our caſe, in conſidera- 
tion of law the eſtate was never out of the tenant in tail. The 
bargain and ſale to make a tenant to the praecipe are but one 
conveyance, and to whomſoever the uſe is limited, he takes im- 
mediately from the tenant in tail, 


I cannot think the lord by eſcheat comes in by defcent, as has 
been ſaid; there is no foundation for it in Co. Litt. 18. b. He 
only ſays, that ſuch an eſtate differs from one by purchafe, be- 
cauſe he comes in by operation of law, as he does that comes in 
by deſcent, But this does not prove that the lord by eſcheat 
comes in by deſcent. | | 7 


But now if the law itſelf, as I have ſaid, would make a decla- 
ration of uſes of the recovery to the tenant in tail, in fee, which 
can be nothing but the old eſtate which he had before this 
conveyance ; it is the ſame thing if there be an expreſs limitz- 
tion in the ſame manner as the uſes would have reſulted, This 
was adjudged upon two ejectments in the caſe of Gadbolt v. 
Fregſtone, 3 Lev. 406. A man ſeiſed ex parte materna mak 
n feoffment to the uſe of himſelf for life, remainder to his vile 
for life, remainder to the iſſue of his body, remainder to bi 
own right heirs, He and his wife died without iſſue, 
the queſtion was between the heir of the part of the fathe!, 
and the heir of the part of the mother; and held that th1 
was the old uſe remaining in him; and there was no difference 

2 U 


be within the meaning of the ſtatute. 
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Whether the uſe be by expreſs limitation, or implied by the law 
without limitation, and therefore ſhould go ex parte materna. 


Some ſtreſs has been laid on the word ſuffered in the ſtatute, 


28 particularly adapted to the caſe of a recovery; and I ſhould 
think this of ſome weight, could that word be applied to no 
other recovery but this. But there is room enough for the uſe 
of that word without taking in the preſent caſe: it may be ap- 
plied to the caſe of a fine; to a recovery of a ſtranger's eſtate by 
a papiſt, fairly or by colluſion; and in general to all recoveries 
whereby a papiſt is to gain ſome really new eſtate, 


But if this recovery ſhould be ſtrictly within the letter of the 


ſtatute, yet I do not think it is within the meaning of it, The 
intent of the ſtatute was to take away the capacity papiſts had 
of acquiring new eſtates, not the power of diſpoſing of their 
old ones: and on this ground I conceive there may be ſeveral 
caſes put, where even new eſtates may be gained, and yet not 
As if a papiſt had be- 
fore the ſtatute made a ſettlement to himſelf for life, with re- 
mainders over, and a power of revocation, and after the ſtatute 
he had executed that power; he has now now gained a new eſtate, 
and yet as this is only making uſe of the power he had over 
his own eſtate, I think it will not be within the ſtatute. Sup- 
poſe a papiſt ſhould in an ejectment recover an eſtate, will 
any body ſay this is is within the ſtatute ? Or ſuppoſe before the 
ſtatute he had a particular eſtate with a condition of accruer of 
the fee on performance of a certain act, ſhall he not perform 
this and gain the fee to himſelf, notwithſtanding the ſtatute ? 


Surely he ſhall, for the ſtatute had no retroſpect to take away 
any right veſted in a papiſt. ela, 


Another reaſon why I think it not within the ſtatute is, becauſe 
it will not anſwer any end of the ſtatute to conſtrue it ſo. The 
end of it was to leſſen the papiſts property in land; but how can 
this be anſwered by forcing them to continue their ancient 
eſtates? By virtue of the tenancy in tail they have an equal 
ſhare of power and influence in the country as if they had the 
fre. They have the ſame power in elections: they may give 
freeholds, and not only make votes, but even give capacities 
to ſtand as candicates for an election; for he may make them 


an eſtate for life, and I am apt to think a tenant in fee would 


£9 no farther. 


But not barely to ſay this conſtruction will not anſwer the 
end of the ſtatute, I am bold to ſay this conſtruction will in 
* great meaſure defeat it, by making the eſtates of papiſts much 
more ſecure than they were before: by allowing theſe reco- 
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veries all papiſts in remainder and reverſion are cut off; the 
eſtate becomes aſſets in the hands of the heir: it is liable to 
charges in favour of younger children; and all ſorts of incum- 
brances, which are excluded by the continuance of the tail, 
are let in; and it is ſubject to more forfeitures, particularly 
for felony, which the tail is not liable to: and thus by loading 
the eſtate a papiſt will be at laſt obliged to ſell, and then the 
end of the ſtatute is anſwered. 
putting the remainder-man and reverſioner into the power of 
the tenant in tail, for we ſee the ſtatute of forfeitures has taken 


no care of them at all: and why we ſhould be more ſolicitous 
for them than the legiſlature was, I can ſee no reaſon, 


No argument can be drawn from the unreaſonableneſs of 


The caſe of Roper v. Radcliffe I think not at all like this, 
the true reaſon of that judgment was, that if he had taken by 
the deviſe, it was looked on in nature of a purchaſe of the land 
itſelf, My brother Forteſcue ſays, the eſtate was ſold before the 
hearing in the Houſe of Lords, but I do not know that. 


This ſtatute is now twenty years old, and many purchaſes made 

under ſuch recoveries as theſe, which were never queſtioned till 
now: and though there is a ſtatute lately made for the ſecurity 
of ſuch purchaſers, yet I cannot but pay a very great regard to 
the opinion of ſo many learned men, who have gone on in this 
method ever ſince the ſtatute, | 


As to the point of the reverſion in fee, expectant upon the 
intermediate remainders, being now let in by this recovery; 
it was mentioned by the counſel, but I ſhall not give my opinion 
upon it, becauſe I think it not neceſſary; and beſides it is 
very important point, only the caſe of Symmonds v. Cudmore 

goes a good way to prove it. 


Upon the whole, I think this recovery to the uſe of Lord 
Derwentwater in fee was good, and therefore the decree of the 
commiſſioners ought to be reverſed. 


Mr. Juſtice Powys's argument. Before I deliver my opinion, 


Powys's Argu- I Wooly gu take notice of what is agreed in this cauſe; which 


is, I. That a papiſiggay ſuffer a recovery, in order to make 3 
title to a proteſtant purchaſer. And 2. That if the recover) 
had been declared immediately to the uſe of Lord Derwentwot” 
for life, &c. prout the ſettlement, it would have been well 


enough, which I take to be a great conceſſion, "2 
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I am of opinion to allow the claim, There have ſome things 
been mentioned in this caſe, that ſeem not ſo neceſſary to be in- 
liſted on, becauſe that which I take to be the main point is not 
affected by them. As whether the eſtate is ſo fixed in the tenant 
to the prazcipe, as. to continue in him if the recovery ſhould be 
yoid: but I take it, the whole conveyance is of a piece, an 


muſt ſtand or fall together: And if the recovery is made void, 


I think the whole conveyance muſt be ſo too, 


Another matter not ſo neceſſary is, quid operatur by all this? 
Whether under this recovery Lord Derwentwater is in of his 
old, or a new eftate? I ſhall take no notice of this, but go 
directly to that which will determine the whole caſe, And I am 
clearly of opinion, that the recovery ſuffered in this manner is 
not within the ſtatute, 


Originally an eſtate- tail was fee-@mple conditional; and the 
tenant had the ſame power of aliening it after iſſue had, that a 
tenant in fee-ſimple now has. It was this pote/tas alienandi, that 
was ſtruck at by the ſtatute de donis, which had no intention ta 


alter the nature of the eſtate, but left it to continue as it was 


before, Salk, 619. 


But then they began to feel the inconyenience of perpetuities, 
and upon that they looked out for a method to trip up the ſtatute 
de donis, and make theſe intailed lands capable of being pur- 


295 


chaſed, For this purpoſe common recoveries were ſet up and 


allowed, and theſe are ſaid, Salk. 338. to have taken off the 
protection of the ſtatute de donis, which is as pretty an expreſſion 
as I have met with, And the uſe of theſe recoveries for that 
purpoſe is grown ſo common, that they are now looked upon 


merely as a method of conveyance, by which the power of 


alienation that. tenants in tail have over their eſtates is to be 
exerciſed ; and the eſtate conveyed is not ſuppoſed to ariſe out 
of the eſtate of the recoveror, but of the tenant in tail only, 
Hence it is, that recoveries have all along been conſtrued moſt 
favourably, not under the notion of a judgment in a ſuit at law, 
but as a common aſſurance, and Cromwel['s caſe directs the 
Judges not to look into them with eagle's eyes. They have 
deen allowed even of advowſons, though no praecipe lies of 
them, 5 Co, 40. Ray. 7. The preciſeneſs of form, which is 
required in other writs, is not neceſſary in them, 2 Roll. Rep, 
b7. Remainders and reverſions expectant on eſtates-tail are ſo 


much in the power of the tenant in tail, that they are of little 
or no conſideration in law. 


Us, It 
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It is ſaid that the recovery enlarges the eſtate; but I deny it, 
for the eftate-tail is ſtill a fee-ſimple conditional as before the 
ſtatute of Meſim. 2. and that in the eye of the law is equal to an 
abſolute fee-ſimple, and therefore capable of being exchanged 
for it. It is not an enlargement, but only a removing of an 
obſtacle. 3 


Suppoſe before the ſtatute Will. 3. a papiſt had been in poſ. 
ſeſſion of an eſtate defeaſible upon tender of a ring, and aſter 
the ſtatute that right of tender had been releaſed; will any 
body ſay this is a purchaſe of a new eſtate, and as ſuch made 
void by the act? I believe no body would offer to aſſert it. 


As the eſtate is not enlarged by the recovery, ſo what is 
gained under it is ſerved out of the old eſtate. It is not a new 
eſtate which is gained, but only an excreſcence; as a new 
ſprout can never be called a new tree. Hence all grants and 
incumbrances made by terfint in tail are ſtill charged on the 
eſtate in fee. It takes them as related to the former eſtate; 


whereas if this was a real recovery of an eſtate paramount to the 
tail, all thoſe charges would be gone. 


I think this right to ſuffer a recovery is ſuch an inſeparable 
intereſt, as cannot be taken away without expreſs words, 
1/r7. 223. b. And I am of opinion with my brother who ar- 
gued laſt, that to allow of theſe recoveries is a weakening of 
the popiſh intereſt, for the reaſons which he has given. 


There is another thing proper to take notice of, which ariſes 
out of the ſtatute we fit upon, which veſts the eſtates- tail of 
traitors in the crown in fee. This ſhews the ſenſe of the legiſ- 
lature as to the tenant in tail's eſtate ; that it is in effect the 
ſame as a fee, and that he is the perfect maſter of the whole 
fee; otherwiſe they would be guilty of an injuſtige too great to 
ſuppoſe them capable of, in ſtripping the remainder-man (who 
has committed no crime) of his eſtate, merely becauſe the in- 
termediate tenant had committed treaſon, 


According to the opinion of the four Judges who argued for 
the claimant, the decree of the commiſſioners was reverſ 
and ſuch judgment given as ſhould have been given below, vis. 
that the claim be allowed. | | | 
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Nicholſon verſus Simpſon, 
Intr, Paſ. 5 Geo. rot. 220. 


EBT upon a bend; the defendant prays oyer of the con - Whatever is 
D dition, which recites, that whereas the defendant had materially al- 
been convicted for unlawfully killing one deer on a place _—C_ 535 
called Whinnyrigg Ground in the pariſh of Clifton in the mitted. 
county of Weſtmorland, and within the chaſe of the Earl of 
Thanet, on or about the third day of Auguſt then laſt paſt, and 
brought a certiorari to remove ſuch conviction into the 
court of B. R. If therefore on affirmance thereof he pa 
ſuch coſts as the ſtatute directs, then the bond to be wad 
Quibus leis he pleads, that the conviction recited in the con- 
dition for killing a red deer at the time and place mentioned was 
never affirmed in B. R. and prays judgment of the action. 


The plaintiff replies, and ſets out a conviction of the defend- 
ant for killing a red deer between the laſt day of July and the 6th 
ef Auguſt, in a chaſe of the Earl of Thanet called Oglebird 


alias 


alias M hinſieli in the pariſh of Clifton in the county of Vt. 
morland, which was removed into B. R. and affirmed : and 
then avers, chat the deferidant never was convicted for kilt- 
ing any other deer in the faid chaſe, or any part thereof: that 
the deer and the killing mentioned in the conviction, are the 
ſame with thoſe in the condition; that the place called V hin- 

igg Ground, mentioned in the condition, ſies in the chaſe 
called Oglebird alias M hinſield in the condiction mentioned; 


that the chaſe in the conviction and condition are the ſame; 


and the parties the ſame both in one and the other. 


The defendant in his rejoinder craves yer of the conviction, 


which is ſet forth in haec verba, and agrees with the recital of 


it in the replication ; and then taking by proteſtation, - that the 
killing in the condition and the killing in the conviction are 
not one and the ſame, for plea he ſays (as before) that the 
conviction in the condition mentioned for killing à red deer 
in M binnyrigg Ground on or about the 3d of Augu/t was never 
affirmed in B. R. And to this rejoinder the plaintiff demurs. 


Filmer pro quer argued, that the rejoinder was ill; for it 
appears ſufficiently to the court, that the conviction upon ac- 
count of which this bond was given has been affirmed. The 
conviction anſwers the deſcription of the condition in every 
part, but as to the time and place, which are not material 
variances, 1 Saund. 116. Or if they are, yet it is cured by 
the averments, which have been always allowed in caſes of 
this nature. 4 CG. 71. 8 Co, 115. 11 E. 4. 2. Cro. Car. 
501. Lutw. 1414, 1419. 3 Lev. 179. Nor does any pre- 
judice ariſe from this to the other ſide; becauſe, if it be not 
true, he may traverſe the identity : here he had an opportu- 
nity ſo to do; he has not done it, and ſo has by his ſilence 
admitted the fact to be as we have alleged; for whatever is 
materially alleged on one fide, and not traverſed by the other, 
is always taken to be admitted. 2 Yen. 170. Salt. 91. So 
that, be this variance material or not material, either way it is 
againſt him upon this record, ; 


Agar contra. The averment as to the identity can have no 
force, becauſe jt is contrary to what appears upon the face of 
the record; the killing in the condition being in a particular 

of the chaſe, and the other laid to be in the chaſe at 

, fo the ſame evidence will not ſerve both: Beſides, here 
is no averment of the identity of the conviction, but of the 
crime only, whereas a man may be doubly convicted of the 
ſame offence, 


But if the averment ſhould be taken to have cured the variances 


yet the plaintiff ſhould have gone on and affigned a breach in 
the replication ; for, as it now ſtands, the bond is not * 
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unleſs the plaintiff was put to charges; and thoſe charges un- 


paid, and nothing of that appears. 1 Saund. 102. Tel. 78. 
Salk. 138. Show. 140. >, 


Per curiam, It is certain that the identity muſt appear to us, 
before we can give judgment againſt defendant. Bur 
though there are yariances, yet the averments (which are con- 
ſiſtent with the record) have ſufficiently ſolved them. It 


would have been improper to have averred the identity of the 


conviction, and. ſo have ſent that to a jury, eſpecially when it 

is conſequentially determined by the other averments, as it 

would have been if the defendant had taken iſſue upon them, 

Then as to the objection for want of a breach in the replica- 

tion; certainly there was no occaſion for that, becauſe the 

defendant has not made his caſe upon the performance of 

the condition, but upon a collateral point by way of excuſe, Vel. 78. 
which admits a non-performance ; and it has been often re- Salk. 138, 
ſolved, that where the defendant pleads matter of excuſe, which 1 814. 180, 186, 
admits a non-performance ; it is enough for the plaintiff in his 290. 
replication to meet the plea, and falſify the excuſe, except in 1 4nd. 10a, 
one inſtance (which ſtands upon a particular reaſon) and that Hob. 198, 199, 
is the caſe of an award, where it has been held indeed that 2.5 Bae 
upon nul agard fait pleaded, the plaintiff muſt not only repl) LITE 
and ſet out W ery but he muſt go farther and affign 4 r 
breach, that it may appear to be in a good part of the award; matter of en- 


for ſince it has been held that an award may be good for part af the plain- 


iff need 
and void for the reſt, it is neceſſary to ſhew a breach of a — Sh wad 


good part, or otherwiſe the plaintiff has no cauſe of action, erbt in whe 
for the bare finding there is an award will not intitle tgze 
plaintiff to recover. Beſides this, payment of the coſts goes 

in defeafance of the bond, and ſhould have been. ſhewn b 

the defendant, being for his benefit. Or if the replication h 

been ill, yet the plea is ſo too, for it is not ad idem, the con- 

dition being for killing a deer, and the plea a red deer, and 


then the declaration muſt ſtand, and the plaintiff have judg- 
ment, | | 


Dominus Rex verſus Nicholſon & al', 


B* a private act of Parliament for enlarging and regulating Informations 
the port of Whitehaven ſeveral perſons are appointed truſ- are granted for 
tees, and a power is given to them of electing others upon auflagen 
. 6 er which was no 
Vacancies by death or otherwiſe. The defendants take upon prior franchiſe 
them to act as truſtees without ſuch an election as the ſtatute of the crown. 
requires: and upon a motion for an information in nature of a 
quo warranta againſt them, it was objected by the counſel for 
the defendants, that the court never grants theſe informations, 
tin caſes where there is an uſurpation upon ſome franchiſe 
of the crown, whereas in this caſe the King alone could not 


grant 


_ 
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grant ſuch powers as are exerciſed by the truſtees ; the con - 
ſequence of which is, that this authority was no prior fran- 
chiſe of the crown. | Ta | 


To this it was anſwered and reſolved by the court, that the 
rule was laid down too general, for that informations have 
been conſtantly granted, where any new juriſdiction or a pub- 
lick truſt is exerciſed without authority. That this caſe came 
even within the defendant's 'own rule, for all havens belong 


originally to the crown. The publick trade and revenue are 


much concerned in the regulations of ports ; and there being a 
particular method of election required, we will always keep 


people up to that method; and rather than ſuffer them to vary 


from it, we have conſtrued corporations to be abſolutely diſ- 
ſolved. An information was granted. E eee 


Between the Pariſhes of Albri ghton and Skipton. 


PON appeal from an order of removal made by two juſtices 
(quorum unus) the ſeſſions, reciting that they had per- 

uſed the charter of Albrighton, and it not appearing thereby that 
the two juſtices were either of them of the quorum, therefore 


they quaſhed the order of removal. | 


Per curiam, The order of ſeffions muſt be quaſhed ; not for 
want of any power in the ſeſſions to look into the juriſdiction 
of the two juſtices, for that they certainly have ; but becauſe 
that want of juriſdiction is not ſufficiently alleged; ſince they 
might have a juriſdiction, though it did not appear upon the 
charter of Albrighton, The ſeſſions ſhould have ſaid in general, 
that it appeared to them, that the two juſtices were neither of 
them of the quorum, and that would have been good cauſe to 
quaſh the order of the two juſtices. | 


Davila verſus Herring. 


PON trial of the iſſue a caſe was made and afterwards 
argued in court, but the fact not being ſufficiently ſtat- 

ed, ſo as the court could give judgment according to the ju- 
ſtice of the cauſe, it was recommended to the parties, and 
accordingly they agreed, to go to a new trial; where the plain- 
tiff was nonſuited. And now the queſtion was about the coſts, 
whether the maſter ſhould tax the common coſts of a nonſuit, 
or take into his conſideration all the former proceedings. And 
upon motion for the court's direction to the maſter it was or- 
dered, that he ſhould tax the defendant his coſts upon the 


whole, as well with relation to the firſt trial as the laſt. 


Winter 
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Winter verſus Lightbound. 


| HE plaintiff obtained judgment of Michaelmas term ge- If the plaintiff 
I rally, but was ſtopped from taking out execution by an — ey 
injunction out of Chancery; which being afterwards diſſolved, tion, he mut 
he takes out execution teffe the laſt day of the ſubſequent Mi- 3 ſee © 
chaelmas term; and whether he could do it in this caſe without 15 

a ſcire facias was the queſtion, e 


And the whole conrt held the execution irregular, as taken 
out after the year; for the judgment being general has rela- 
tion to the firſt day of the term, and ſo there is all Michael- 
mas term over and above a year. And they ſaid the ſtatute of fow the year is 
W:ftm. 2. which is infra annum, muſt be computed by calendar to be computed. 
months, and not by terms; for it was inſiſted, that taking one 
term incluſive and the other excluſive, there were but four terms. 


It being thus determined, that the plaintiff was without the 
year; the next queſtion was, Quid operatur by the injunction? 
hich was compared to a writ ef error, and there it has been 
often reſolved, that though the party be hung up never ſo many 
ears by a writ of error, yet there may be execution ſued out 
immediately upon affirmance without a /cire facias. But the Salk. 422. 
court ſaid, there was a great difference between the caſe of Show. 402. 
a writ of error and an injunction; the former being a judicial wann 
proceeding appearing to them upon record, whereas an in- | 
union is not a matter of record fo as that the court can 
take notice of it, | 


Anderſon verſus Coxeter, | 9 & 10 W. 3. 
; c. 15. 
PEER curiam: The gth & 1oth V. 3. c. 15. which limits What is a good 
the time of complaining againſt awards to the laſt day of bround to ſet 

next term, extends not to ſuch as are made in purſuance of — 
a rule of niſ prius, but only where the ſubmiſſion is by obliga- the ftatute ex- 
tion: and nothing is 2 ground within that ſtatute for us to ſet gag 
alide an award, but manifeſt corruption in the arbitrators, See 
We will not unravel the matter, and examine into the juſtice 
and reaſonableneſs of what is awarded, | 
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Dominus Rex verſus Leonard. 


Curia de Banco F. | O an indictment for high treaſon he had pleaded Not ' 
22 when the gulilty; but having afterwards procurgs the King's par- 


See the don, he was brought to the har, and by conſent of Mir. Ar. 


King's Bench, torney he waived his former plea, and confeſſed the indictment: 
' » and being then aſked, what he had to ſay againſt the court's 
proceeding to ſentence, he kneeled and pleaded the King's par- 


don under the great ſeal, which was delivered into court, and 


read, and appeared to be upon condition to tranſport himſelf, 
and to give ſuch ſecurity ſo to do, qual curia de Banco * di- 
rigeret. And the doubt was, whether the King's Bench could 
take the ſecurity? and upon conſideration it was held, they 
could; for this deſcription was not confined to C. B. as if it 
had been curia 7 5 de Banco; but here no/tro coming after 
Banco, it runs in Engliſh the court of our Bench ; and this bei 
ſpoke in the perſon of the King, it amounts to calling it th 
King's Bench. And Eyre Juſtice, cited Articuli ſuper chartas, 
c. 5.- which ſays, Les Fuſtices de ſon Banke, and my Lord Cole 
in 2 Inf. 554. ſays they mean the King's Bench, _ 


Woodward verſus Robinſon, 


If the plea does it ASE upon ſeveral promiſſes, and inter alia upon a note 
not cover the for 651. an indebitatus aſſumpſit for 361. gs. 5d. and a 

ties are at if. ſuuntum meruit for carpenter's work and materials, wherein he 
foe; yet if it be avers he deſerved 36/7. gs. 54, for the work, and the like ſum 


a record of the . 
3 for the materials. 


aintiff may ſtill 
fake judgras! The defendant as to the count upon the note pleads, that he 
| gave a bond in ſatisfaction of the ſaid 60 J. and the plaintiff re- 
ceived it as ſuch. And as to the ſaid ſeveral ſums of. 36/. 9s. 54. 
and 36 l. gs. 5d. that he gave a note for ſo much in ſatisfac · 
tion, and upon iſſues tendred the defendant demuts. 


Upon ſtanding in the paper, no body appeared for the de- 
ſendant; but it was obſerved by the court, that there was 2 
diſcontinuance. © And at another day Strange for the defend- 
ant argued, that there were two diſcontinuances, I. As t 
the note for 65 J. where the defendant in his plea has artfully 
dropped 5 J. and pleads only a ſatisfaction for bo/. And 2. in 
the plea of a note in ſatisfaction, which covers no more than 
two ſeveral ſums of 36 J. gs. 5d. whereas there are three 
ſuch ſums in the declaration. Paſch. 4 Geo. Nichols v. Backborſe, 
ah 1; ot 25 oy EK in 
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in an indebitatus aſſump/it, the defendant quoad ſo much parcel of 
the damages, pleads one plea; et quoad ſo much, re/iduum, pleads 
another; and on exror, When it ſteod to be affirmed, Eyre 
Juſtice obſerved, that between the two pleas the defendant had 
dropped a penny, and the court held it a diſcantinuance. 80 is 


| to the firſt part of the objection, there was no diſcontinuance, 8 


it being pleaded guad the whole promiſe; and though it be Salk. 179. 
in law only an anſwer to part and by that means a naughty 2 Roll. * 
plea, yet it will not make a diſcontinuance; ſo vice verſa, if it . ** Ac 
be pleaded as to part, it will be a diſcontinuance, though in 

Jaw it is an anſwer to the whole, As to the other point, the 

all held it a diſcontinuance ; but then Eyre Juſtice obſerved, 

that it being a record of this term, the plaintiff might yet take 

judgment by nihil dicit for ſo much as is uncovered by the plea; 

and cited two inſtances where it was ſo done, Vincent v. Preſton, 

Mich. 11 M. 3. rot. 183. and the caſe of Marcas v, Johnſon, Lord Rum, 
Hill. 3 Ann, "Salk. No. ee Sk ca, 


Whereupon the cauſe was adjourned, to give the plaintiff Immaterial iug, 
an opportunity to ſet it right, which he did, And at another 
day, Strange for the defendant argued, that though the diſcon- 
tinuance was now out of the caſe, yet the plaintiff ought not 
to have judgment, becauſe by his replication to the firſt part 
of the plea he has offered an immaterial ifſue : the declaration 
being upon a note for 651, the iſſue offered is, whether any 
bond was given. in ſatisfaction of à note for 60/. And he cited 
Hob. 113. Kent v. Hall, where in debt upon a bond for 100. 
105. the defendant pleads payment of the 101. ſecundum formam 
conditionts, upon which they were at iſſue, and found for the 
plaintiff; but a repleader awarded, for that the iſſue was not 
ad idem. And he likened it to the caſe of Merril'v, Jocehn, 
where in debt. upon a bond the defendant pleaded payment 
before the day, and found for the plaintiff; but — 4 noe 
error, becauſe the\tfue did not leaye room enough for the jury 
to find an abſolute N of the — | * ſo it was hel 
in two caſes in C, B. Paſch. 5 Ann, Steele y. Man 
Bs) ales in C. B. 905 $ fe Tr Oh dem 


Per curiam: The replication is certainly naught, but then 
ſo is the plea, and the firſt fault being there, the declaration 
mult ſtand, and the plaintiff have judgment. 
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To this it was anſwered, and refolyed by the court, that as What manner of 
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Moody verſus Thurſton, 


runde. A CCESS was granted to the books of the commiſſioners 
for ſtating and determining the debts of the army, at the 
prayer of the defendant, being an officer's widow. 


Bellamy verſus Barker. 
Werls , N F TER verdidt pro quer” for theſe words, „ Your father 


aQionable, vas a horſe-ſtealing rogue, and you are a great rogue,” 
the judgment was arreſted, uſe not actionable. 


* 


Archer verſus Frowde. 


A general ad- 3 of a judgment in C. B. in treſpaſs and aſſault by 


miſhon of pro- 
ebein amy 1s 
ſufficient, 


one infant againſt another; verdict pro quer”; and aſſigned 
for error, that whereas the plaintiff had appeared to proſecute 
this ſuit by one Jaac Knight her next friend, as one ſpecially aſ- 
ſigned by the court, yet the ſaid Iſaac Knight was never ſo aſ- 
ſigned, nor does any ſuch admiſſion appear upon record. In 
nullo eft erratum pleaded. MY 


Strange pro quer in errore argued, that the defendant having 
come in gratis, and pleaded in nullo ef? erratum, had thereby 
taken away the neceſſity of the plaintiff's procuring the return 
of a certiorari to verify the error, for now the fact is admitted, 
and put in judgment of the court, whether upon that ſtate 
of the caſe there be error in point of law or not. 


Though there is a verdi& in this caſe for the plaintiff, yet 
the matter aſſigned for error is ſuch as at common law w 
have vitiated the judgment. In the caſe of a perſon of full age 
want of warrant of attorney was always held to be error, till 
42 H. 8. c. 30. the 32 H. 8. and then furely the want of an admiſſion of à pro- 
: chein amy is much more ſo, becauſe according to 1 Roll, Ar. 
Oro. Jac. 641. 289, A. 2. and many other books, where it is ſaid, that the 
Oro. Car. 61. reaſon why an infant cannot authorize an attorney to appear 
for him is, becauſe he is not ſuppoſed to be capable of chuſing a 
proper perſon, and therefore (ſays the book) he ſhall have 2 
guardian appointed, againſt whom he may have an eaſy remedy 
in caſe of miſbehaviour : but before he can ſue by prochein 2 
there muſt be the appointment of the court, and that mu! 
likewiſe appear upon record; wherers in this caſe it 
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33 admitted there never was any appointment to proſecute this 
ſuit, The ſtatute Veſtm. 2. c. 15. which appoints an infant 
to ſue by prochein amy runs in omni caſu quo mineres infra acta- 
tem implacitare poſſunt, conceſſum eft quad proquinquieres amici ad- 
mittantur ad ſequendum pro eis, which in 2 Int. 261. is taken 
notice of to be thus rendered by Fl:zta, Seguatur unus de pro- 
quinquioribus amicis et admittatur, and this admiſhon, ſays Cote, 
muſt be by order of court. | 3 | 


As this 1s an error at common law, it lies upon the other 
fide to ſhew, whether it be within any of the ſtatutes of jeo- 
fails, There is no ſuch thing mentioned in any of them, and 
there was a caſe, which is a tacit admiſhon, that it is not | 
within them, and that was Red v. Waldron in B. R. #lill. Lill. Ent. 288. 
b M. 3. rot. 249. Treſpaſs by prochein amy, Not guilty plead- 
ed, and a verdict for the plaintiff : the ſame error aſſigned as 
here, and upon a certiorari returned, that there was no ac 
miſſion, in nullo eft erratum was pleaded. But after this a cc r- 
tiorari was awarded ad informandum conſcientiam curiae (which 
need not have been if the verdict had helped it) and then an 
admiſſion was returned, and the judgment affirmed, 


But it will be objected, that in this caſe the very fact of our 
aſſignment of errors appears upon view of the whole record to 
be falſe; for that Iſaac Knight is returned at the head of the 
record to have been admitted to proſecute and defend all ſuits 
in C. B. on behalf of the infant. 


To this I anſwer ; that the admiſſion returned is not ſuch 
an one as we have aſſigned the want of for error, which is an __ 
admiſſion to proſecute in this particular cauſe ; and I have an 
- afidavit that according to the courſe of C. B. there mutt be a 

leparate admiſſion in every cauſe to proſecute or defend in 


t placito praedicto, and ſuch an admiſſion it is that is wanting in 
Id this caſe ; ſo that to ſay here is a general admitſion, is begging 
1 the queſtion, becauſe a general admiſſion is not ſufficient, 

6 


Indeed in this court it is taken, that an admiſſion of a guar- 
dan to appear in one cauſe will ſerve for others, but that de- 
pends upon the particular practice of this court, that one in 
cuſtody at the ſuit of A. is bound to anſwer all other ſuits againſt . 
him of the ſame term, without a diſtin&t proceſs to bring 
dim in. But ſtill in ſuits 4y an infant (which muſt be by 
{:veral proceſſes) there muſt be ſeparate admifiions, ſor the rea- a 
(on fails which ſupports the contrary practice in ſuits agair;/f an 
infant, And agreeable to this is the entry Ref. 390. 4. Cn. 
Jum eft quod I B. ſequatur pro F. C. gui 1 50 att atem oft ver- 
ſu 8 i de placito terre; and the admion returned upp 
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the ſecond certiorari in Read v. Waldron was particular, to pro · 


At common law, before the ſtatute which enabled men to 
make attornies, all parties appeared ſecundum. exigentiam brevis in 
proper perſon, unleſs where they purchaſed the King's writ of 
dedimus, and that always recited the pendency of ſuch a particu - 
Jar cauſe : and in the caſe of an infant, Regi/ter 172. 4. 93. b. 27.6. 
there are writs to the Juſtices of C. B. ſignifying that ſuch a 
perſon, is deputed to ſue for the infant, and ſo requiring them 
to admit him; and theſe recite a ſuit depending between 4. 
plaintiff and B. defendant de placito tranſgreſſionis, or as the 
| Cale is. 
5 


Wearg contra. In nullo g erratum confeſſes no errors which 
are im Nope g alleged, but as to ſuch it ſerves for a demurrer, 
and that we ſay is this caſe, for the error aſſigned is contrary to 
the record, which runs, et unde eadem Suſanna quae infra aetat 
21 annorum exiſt” per Iſaacum Knight proximum amicum ſuum per 
curiam domini Regis de Banco nunc _ TY admiſſum exiften- 
tem queritur, &c, (ro. Elia. 655. Held that you cannot aſſign 
for error, that there was no ſuch attorney as the defendant has 
appeared by, becauſe it is contrary to & record, which calls 
him his attorney. lo” | 


As to the practice, I am told that when this general admiſ- 
ſion was entered, it was objefted to by my client, and the 
officer of C. B. informed him it muſt be ſo. 3 


But if it ſhould be error at common law, yet it will be 
11 Elis. c. 14. cured by 18 Eliz. which helps want of warrant of attorney; 
and this is a caſe within the ſame reaſon. N 


Strange replied. There are no general words in 18 Eliz. and 
to ſay it ſhall extend to cafes of the like nature will be making 
that ſtatute entirely yſcleſs, for the 32 H. 8. c. 30. had before 
helped want of a warrant of the party againſt whom the iſſue 
was tried, but went no farther ; and then the making the ſub- 
ſequent ſtatute to extend to the warrant of the 5 Ai party, 
ſhews the judgment of the Legiſlature, that ſimilar caſes were 
not within the former proviſion ; and it is ſtronger too, de- 
_ cauſe in the 32 Hen. 8..there-are general words. | 


The recital in the declaration can never be ſet u 777 the 
admiſſion returned at the head of the record, whi is Gn 
ecfſum ef! that Knight be admitted tam ad proſequendum quan al Per 


ee all ſuits by and againſt the infant. In Read": Vhere | 
aldron there was the ſame recital (prout per roll, which ws 


brought into court and inſpected.) g 


Eafter Term 6 Geo- WL 
«© Curia. The practice of this court warrants a general admif- 


ſton, and there is no inconvenience in it: it amounts to the 
ſame thing, whether the admiſſion be general or particular, and 
no reaſon can be given why it ſhould not be one way as well as the 
other. The judgment of C. B. was affirmed. | 


Brocas verſus the Mayor and Aldermen of the city of London. | 


HE plaintiff moved that he might have a copy of the The court never 
poll, and that Sir John Hard, who as mayor preſided at NOI 12 
the election, might produce the original at the trial; and ae 4 par- 
Serjeant Cheſhyre pro quer cited two caſes and produced the rules, ticular re. ion. 
where a copy of the poll was ordered to be given, and the origi- 
nal to be produced. 12 Ann. Sir Peter Delme's caſe, and Trin. 


4 Ge. Parminter's caſe. 


Strange contra. As to a copy they have had it already: and 
as to producing the original, we take that to be an extraordi- 
nary attempt, becauſe no uſe can be made of the original which 
they will not have the ſame advantage of from a copy. Mich. 
5 Geo. Rex. v. Smith, (on Conſideration) the court declared, Ante 126. 
that where things are evidence of themſelves, as corporation 
books, c. they never will make a rule to produce the original, 
unleſs it appears to be neceſſary to be inſpected upon account of 
raſure or a new entry; and ſo it was held likewiſe Mich. 4 Geo. 
the company of Gunſmiths verſus Turville. In Smith's caſe indeed 
there was a rule on a juſtice of peace to produce an examina- 
tion, but that was upon account of the neceſſity of proving the 
hand of the party, before it could be read againſt him ; and in 
that caſe the court was ſo tender, that they would not oblige 
the juſtice himſelf to attend, but pronounced the rule, not quod 
proaucat, but produci faciat, the examination at the trial. 


As to Delme's caſe, I obſerve upon the rule, that it was made 
without any affidavit ; from whence we may apprehend, there 
was E of a conſent to it: but as to Parminter's caſe, I 
remember there was a juggle about the poll, and ſome ſuſpicion 
of alterations, ſo great, that the mayor attended here a whole? 
year upon an attachment for not producing it; and that was 
the particular ground upon which that rule was made. 

\ 4 


Per Pratt C. J. We never order the original to be produced, " 


vhere the copy is evidence, without ſuch a particular foundation 
X 2. as 


4 \ 
Der K 
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axis e ene i e e is Sites oe. 
Delme. 


Eyre J. In the caſe of Marlboraugh the original was ordered ta 
be produced, but then it was upon an affidavit of a raſure. Et 
per Forteſcue J. This poll is either a publick . like corpora- 
tion books; or elſe it is only in the nature of the officer's own 
private memorandum. If the firſt, then a copy is as much as 
you can aſk, without ſome particular foundation, If it be only 
of a private nature, then you cannot have ſo much as à copy, 


The plaintiff took nothing by his motion. | 


cote's caſe, and I remember there was a conſent in the caſe of 


* 


Anonymous. 


ee. , ee brought up from Gefell bh be ate. 


ifoner tilt of- pus, in order to be turned over to the King's Bench; but 
cer paid for the court refuſed to do it, becauſe the ſheriff was not paid the 
bringing him ar. charges of bringing him up, and ſo he was remanded. 


Dominus Rex verſus Mackintoſh, 


1 E was committed for treaſon done in Scotland, and the 


1 firſt week in this term applied to enter his prayer upon 
ven i Sclerds te, Str corpus at. Bed per cariam, We bengef bo it, for 


babeas corpus that prayer is only in order to be tried, and we cannot try 4 
at. treaſon committed in Scotland. It was then offered 5 the 
counſel for the defendant, whether within the equity of that 
Mich. 7 V. 3. ſtatute (ſince there could be no application elſewhere) the court 
Ta & a, Would not enter his prayer, and bail him at the end of the 
on & al. T , 4 | 
Pe curiam, term, in caſe he is not before that time ſent to Scotland, Sed 
If one applies to non pracvaluit. Hil. ſequente, there being nothing done, be 
Eee del him at General conſented to his diſcharge. 
the end of the 


beser, d u moved to be bailed, but denied. And Paſ. ſequents the Attorney 


term, if the treaſun be in another county than where we fit, But we will ſend him thither by 


babeas corpus, where he muſt make a new prayer. 


| Leighton werſus Leighton. 
Voidable act, T PON a trial at bar the defendant made title under an 
evidence. 


old intail, and amongſt other things offered an inqu- 


ſition pg mortem in 25 H. 8. whereby it was found, 
the deceaſed tenant was ſeiſed in fee, and upon traverſe ot 
this it went down to be tried, and found to be only a ſeiſn 
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a aan hich eee ie mi an amoveas ma- The ſame ob- 
3 iſſue 


This was objefted to by the counſel for the plan- W rid in de 


tiff, becauſe it was e and tried in com” Salop, whereas the Exchequer, and 


Ends lay in Wales, and this being before the 27 H. 8. c. 26. Her-walel. 
which united Wales to England, was coram non judice, and a 

mil-trial. But the court ordered it to be read, ſaying it was 

not void but voidable, and cited Murrey and 15 iſe, where on a 


trial at bar depoſitions e taken were allowed. to be 


Dominus Rex verſus George. 


RROR of an indictment at ſeſſions for a W Exceptions in 
whereof the defendant was convicted, and it was reverſ- Ane 
ed for three exceptions: I. Becauſe it was ideo veniat inde ju- 
rata, when it ſhould have been praeceptum eft vicecomiti. 1 Sid, Trin. 7 Gee. 
364. Rex v. Knott. 2. It was vererunt the jury in the preter- &* Yall re 
rfect, inſtead of veniunt in the preſent N Trin. 2 Geo. verſ. for this 
Re v. Earl. 3. Nluia tam, Ic. was left out in the award of fault in indiQ- 


the venire, which i is an eſſential part. Reg. Jud. 76. a, 4 2 — 11 
| HD rg gee” 


Withers —— Warner. 
\RROR C. B. in caſe upon ſeveral promiſes, demurrer The court will 


to the declaration, and fudicium pro querente, and want Londen an that 
hs an original and warrants of ane aſſigned. on is a city 


Strange pro e in errore. As to the warrants of attor- 
ney, the plainti has not verified that error by the return of 
a certiorari, ſo we have entered n aunts, and laid that 
matter out of the caſe. 


As to the original, I apprehend the plaintiff has not e 
his error in the manner he has alleged it, which can only be 
done by one of theſe two ways, either by the other party's 
coming in and confeſſing it, or by his own procuring the 
return of a certiorari, that there is no original in the cauſe : 
here is no confeſſion of the error, and therefore the queſtion 
will be upon the return of the certiorari, whether by that / re- 
turn the plaintiff in error has ſo far eſtabliſhed the truth of his 
aſgnment of errors, as to be intitled to have this judgment 
reverſed, And J take it he has not done ſo in this caſe, for 
the action being laid in London, therefore the certiorari com- 
mands the ciglos brevium of C. B. Quod ſcrutatis brevibus ori- 
2 de praedifia curia de Banco, de London, de termine 

Paſ. anno 5 of the King, he ſhould: certify to the court, what 
te found about it. To this x cuſtas brevium returns, Bod 
43 
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pcrutatis brevibus originalibus ipſius Domini Regis civitatis ſua- 
TDLonon, non habttur © aliquod breue originale civitatis London de 
©  pracditto termino in his cuſtody: all which rey Wk true, | 
pet there may be an original to warrant the j 
5 all other writs woe 


r directed 
vicecomitibus London only: and there- 

the command being to ſearch for a writ directed vic. 
London, and the return being that there is none directed vic. 
civitati London; that amounts to no more than if he Taid, I 
am it is true ordered to ſearch the files of writs in London, 
but inſtead of that I have peruſed all the writs of the city of 
London, and find none between theſe parties; or in other words, 


I cannot find an original directed, as never any original in the 


world was ever made. : 


As they who procure this return are labouring to reverſe a 


judgment, I apprehend the court will hold a ſtricter hand 


over them, than they would do if it were in order to an af- 


firmance : and the court is always very exact in reg. 
plaintiff in error verify his errors in the manner he has 


aſſigned ſeveral matters of error, and in order to verify them 
we prayed a certiorari to the cuſlos brevium of the court of Ex- 


cChequer; and it was objected of the other ſide, that this was 


no prayer of a certiorari, there being no ſuch officer in the 


court of Exchequer; but the writ ought to have been prayed 
to the Barons: I was counſel in that caſe, and I did offer it 


to the court, whether they would not take the words cuftedi 


breuium to mean any perſon who had the cuſtody of the writs, 


and not confine it to any particular perſon as an ' officer called 


a cuſtos brevium; but the court ſaid they would conſtrue no- 


thing in our favour, and ſo the judgment was affirmed. 
3 14 1 6 


As to che variance between Londen and wir. Londen there 


is Bre. Repleader 6. Dett againſt 4. B. de Briftol : the 
defendant pleads, that the y 4 of the 4 be Was 
commorant at Dale abſque hoc that he ever lived apud"pracdifiam 
wilam- Briftol; and found for the defendant : but a repleader 
awarded, for that the writ was Briſtol and not villa Briftol, and 
wy there was the word praedi#?. to tie it up to what went 
before, which is wanting in our caſe. ta 


* 
+ S314 


London and the city of London are ſynonymous expreſſions 0 


denote the ſame place: To this I anſwer, 1. That taking this, 
return as a matter of fact, then though London and the — 7 


Londen are one and the ſame ; yet in point of fact a writ di- 


rectad vic. London is not a writ directed vic. civit. Lond. 
2. In the next place, to take it as a matter of law, it is % 
be conſidered how this "certiorari and return are poſſible 


the 
ed them. Fhere-was the caſe of Lord Peterborough v. "A | 
in the Exchequer Chamber in Trin. 5 Geo. where we had 
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to be reconciled; and I can ſee but one way to do it, iz. 
by the court's taking notice judicially, that * on is a City, 
which I apprehend they never will do. 52 be 914 218 


It is true, and therefore I muſt admit, that the court will 
take notice of counties, for they are to be conſidered as part 
of the common law, delivered down to us from time immemorial: 
but then in relation to cities, the applying the rule, quod ubi eft 
eadem ratio, ibi idem jus, is (as I e the queſtion, 
for I muſt inſiſt that the ſame reaſon does not extend to both 


caſes, 


_ Every city muſt be ſo, either by charter or preſeription; and 
therefore to ſay the court will take notice of cities, is to ſay the 
court will take notice of charters and preſcriptions, which is a 
notion I believe was never advanced, otherwiſe than as now by 
way of conſequence. FE ng f 


If they take notice of charters, there will be the ſame reaſon 
to take notice of the nature of every incorporation; and when 
that is done, I much queſtion whether the ſame reaſon will not 
introduce all the by-laws and cuſtoms of 'particular places into 
the judicial knowledge of the court, which would be the ab- 
ſurdeſt attempt imaginable. In-the caſe of Argyle v. Hunt in 
B. R. Trin. 5 Geo. after ſentence the defendant came for a 
prohibition, alleging that it appeared upon the face of the libel, 
that the word ' whore was ſpoken in London: but the cuſtom of 
London did not appear, and they could not go out of the libel 
after ſentence for 'a ground for a prohibition ; and therefore 
the court did declare, that they could not judicially-take notice 
of it, and that though they had fuch a private knowledge of it 
as-not to put the party to produce an affidavitin every caſe; yet | 4 
they could not proceed in any caſe without proof of the cuſtom, \ 
if the plaintiff below thought fit to inſiſt upon it. And to this 

I may add the conſtant form of pleading, which is ſetting out 

at firſt, quod civitas London eft antiqua civitas, not to mention 

the innumerable authorities which require all inferior juriſ- 

dictions (of which London is one) to ſet out quo jure their courts 

ue held, in all caſes where the point immediately concerns 
ves. Fre Nena e eee 


. p 


For any thing appearing upon this record London may ag well 
be a ville as @ city; and though I can cite no caſes where. the 
court has ſaid they will not take notice of cities, yet I rely 
upon this as a ſtrong argument it was never ſo much as thought 
= would, till the other ſide produce authorities to ſhew they 
Halt 


In the caſe of the King v. Gerl, 5 Mod. 162. Galt. 349. 
C. J. put the caſe of a nonconformiſt living in a borough 
bat ſent members wu contrary to 17 Car, 2; e. 2. 
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ind hens e bene berech inte bee that 
Landon ſent members iv; agg for ma en IN * 


take notice of it. | 227 


But further: When this e von- 
ſidered, it will appear. to be in a manner. inſenſible, The 
words. are, nan babetar aliguid breve originale ciuitat. London, 
which in Eugliſb will run, That there is no original of or be- 
Hanging to, the city of Londong, whereas the writ. in this cauſe 
can belong to but the plaintiff. And how then can 
it ir be ſaid to be a verifying the error, when he is commanded 
to ſend up the writ which the plaintiff purchaſed to found the 
juriſdiction of C. B. for him to ſay Jet w hot. the writ ai 
eee vi by Ti 


Nd - Since: therefore the judgment may not be erroneous, che court 
will take it to be right; and we had no ogcaſion- to allege di- 

minution, and put ourſelves to the charge of fetching up the 
right original, when there is nothing appearing- upon this ro- 
r to obſtruct our ine the judgment 2 W 


„ being a matter of bum muſt we. 
 verned by the practice, and it is the-conſtant form which the 
euſtos 'brevium uſes. It is agreed, that the court will take 
notice of counties; and then London being a county, you will 
take. notice of that too. F 
| "London, and a city. called London; as Oxfard: and Glaucgfter, 
and others; there might be ſome colour of objection upon ac- 
count af the . uncertainty. . But in this record it appears, 
London is a city, for the writ of inquiry is executed apud Guild 
hall ciuit. Londgn. A writ may be ſaid to be of, or belonging 
to Londan, without a eee me that Londan is the 
PORT of it. | 


, yo! We ought to. ſupport-this-) ang iCant ons the 
error aſſigned is ſo much againſt the honour of the court of 
C. B. by ſuppoſing. them to uſurp a juriſdiction, and proceed 
without authority, that I muſt have the cleareſt proof in the 
world, before I ean declare they have done ſo: LL, will 
intend, there is an original, till it appears impoſſible there ſhould 
be one. Lo maintain this return and ſet aſide the judgment, 
we are to be led out of the record, and take notice that London 
is a city: and if the court would not do it in the caſe in Bro. to 
ſupport a verdict, Lam ſure there is no reaſon. we ſhould doit, 
here the conſequence is to gyerthrow the proceedings: Thang 
Londen is a eounty, yet it may not be Ger as in the. cake a 
| m me. i 


Ertel. (alſenta Pougs) The eaſe in Bros —__ 2 On. 
263 Hob. eee t 
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be now ſet Aide. Cro. El. 489. Norwich and the county of 
Nu n A* 866. A 


_ Forteſeue J. We take notice of ublick acts of Parliament, 
and in many of them Londen-is © a city; we take notice 
what is couched under an, &c. in the award of a venire, and 
when an avowant ſpeaks of the locus in quo, &c. we know what + 
he means, 8 

Adjournatur. And this & Full ;. being alſo in court, the 

- Chief Juſtice and the reſt were of opinion, that they muſt take 
notice that London was a city, it being mentioned to be fo in 
ſeveral acts of Parliament; and. therefore, held the error to be 
verified, and the . 'of C. B. was reverſed. - 


Hacket urrſas Marſhal. | 


N a e Ireland, it was objected, 1 1 

Of: was an —_ and therefore tiles ought not —_ been a tur where — 
ccßlatur. Le which it was anſwered, and reſalved by the court, u wg. 

that there being à verdict in the caſe, and the ſtatute 16 & 17 

Car. 2. c. 8. her,, being hace in Iraland by 1) α 18 Gar. . 

4 2 het fault was cured ; although the adding a capiatur where 

that or a miſericordia lies, is not expreſely mentioned, 

bt oy the putting one for another, or omitting either of 

being a matter of like nature not agaiiiſt * right of 

regs matter of the ſuit, or NT the iſſue or trial are altered. 


And the — was ed. Strange pro defendents._ in 
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3 5 Georgit Regis. In B. R 


Sir John Pratt, Knt. Lord Chief Juſtice. 


m_— Sir Littleton Powys, Kur. | : } 
„ eee Sir Robert Eyre, Knut. cen. 


Sir John Forteſcue Aland, Kut. 


* 


Si Robert Raymond, Kur. Attorney G eral... 


Sir Philip Yorke, Kut. Solicitor General. 


on : 8 


— ————— 
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Dominus Rex verſus Inhabitantes de Telſcombe. 


ö eee DER curiom, The order for the contributory pariſh to make 
—— a rate at 6d. in the pound is ill for incertainty : it ſhould 
lars have been, bo raiſe e ee fund.” QaNGE 


Barber y Boulton. 
mee F T 


a the = = - 
r the plaintiff into the office of mayor of the borough 


lesfield, wherein the jury found a long ſpecial verdict, the 
to be out J 

of the body at Caſe 1 more than this. B the charter the mayor is to be 
— ar — choſen by the capital burgeſſes out of the capital burgeſſes, who 
« bylaw to a are twenty-four, The uſage for fifty years has been, that the 
fele& number. common burgeſſes have put hve of the capital burgeſſes in nomi- 
7. 72. nation, out of which five: the capital burgeſſes have choſen one 


tobe Mayor; and this the jury find was according to a bye-law 


PON 5 = * . eee e e bs 
U 


£ an = po© ... _ -<© * 
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not now extant in writing, and that there are no footſteps be- ; 
fore theſe fifty years of any election in any other manner. 


At the charter day the common burgellcs meet and. pu eight | 

capital burgefſes in nomination, whereof the plaintiff was one, 

and he had the majority of the capital butgeſſes for elefting him 

to be mayor. rer | * Wee 7 5 ee 2 7 x 
It being agreed that this election was not according to 

the uſage, the counſel for the plaintiff inſiſted, that it was an 


- unreaſonable uſage, for here the common burgeſſes who have 


no right in the election under the charter, have it in their. power 
© alehe the corporation by their neglecting to return five; 
or if it were good, yet it can only have allowance in caſes - 
where they do nominate, and if they do not, then the capital 


burgeſſes may make the election under the charter out of the 


whole body. Fora | - 


Per curiam, This is a good uſage, being to avoid 

confuſion : but here the election SENS the charter 

nor the by-law. It is not under the charter, for that ſays it 
muſt be out of the capital burgeſſes at large, and here theß bs 
confined themſelves to eight; nor is it according to the uſage, - 

becauſe more than five were nominated, which brings in all 
the confuſion that was deſigned to be avoided by that provi- J 
fon. Julicium pro defendente. r e 


— 


N Anonymous. * | | #: 
ANDAMUS. to the ſeflions, to proceed, on an appeal; Sefions may r. 
Macy return that the appeal was diſmiſſed for want SN 


have adjourned it, and not diſmiſſed it. Sea per curiam, The, © 
return was allowed, for they are the propereſt judges of . 


* 
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Dominus Rex verſus Inhabitantes de Stroud. 7 


A N' order for impoſing a rate towards che repdirs"of the Order rei 

highways was quaſhed for two exceptions : 1. Becauſe agen mak 
ad Sort 25 but that the ſtatute labour was ſufficient. An labour nov Ol 
2. ule only the occupiers of lang are charged, whereas others 
xe equally liable. by abut wo thee n 1 


n ; AR 


Dominus 
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ey 7 »&; 27> * o 


bond Ne 1 Batter: 


AONVICTION for taking pilchatds, dere 
— quaſhed, becauſe the — {wears gen Y, 4 80 
dant is guil 


neſs to ſwear the 
: ty of the premilles, and that is taking up 


W ** tots.” 


Cordes for deer- ſteali quaſhed becauſe the ſame 
perſon is both informer . * ll 


Ingoldſby verſus Martin. 
| Paf. 6 Geo. rot. 104. 
Far! « ſufficient N error of a judgmerit by default, wake” an een 


e been. 1 ARGS and à certforars returned, that” there was none: 
bien name is upon Which the defendant in error comes and alleges diminution, 
miſtaken. d brings u an original of the term in the placita, and then 


pleads in nulls 3 erratum. 


Strange pro querente in errore, a to the PEN certio- 
rari and return, that it had not falſified the error aſſigned, it 
being an 1 return, ſor that the writ was directed to 
| | FK. tchfield, cuſtos brevium de C. B. and the return 
NE "36 Ol by Givrge Mines arl of Z:itchfield, who is à different 
perſon : and it will be no anſwer to fa — himſelf the cafes 

* $ bytviunr infranomina?', for that was — general anſwer offered 

ger 264. W 20 taken in * Nuten v. Crow and ſeveral other 
ky mg cafes, where the writ was diredted to Sir Thomas Trevor, Knt. 
81 and returned by Thomas Lord Trevor; and it was relied 

£ upon in the cafe of the Archbiſhop of Dublin and 1 Dean of 
Dublin, Mich. 5 Geo. where the writ was Whitchett and the re- 
cord Whitched: and the court held it was not reconciled by 
the averment of his being Chief Juſtice. 


| ne of Litchfield, and 
- therefore,.according to 1 El. 3 4. a variance of the Oe 


name is not material. 
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the record is only nuper de N im gen. So the exceſs lies in 
the deſcription, and not in the record, which difference has 
been often taken and allowed, particularly in the caſe of Aſton v. 
Lucan, Due ge es writ had the word jaxior, which was not in 
the record, : , : 


Sed per curiam, There is Middleſex in the in, and ſo it | 
is 3 Judgment * . ; margin, an ö 


- 


% 
Jernegan verſus Harriſon. 
= ' * _— wow 


EB T upon a bond: the defendant prays oyer of the con- Duplicity, | 
dition, which appears to be for the payment of money on' 
the 23d of March, and then pleads payment on the 22d f 
March in the condition mentioned. PEG | 

The plaintiff replies, that he did not pay the money either on 
the 22d or the 23d, or at any time after making the bond, 
And the defendant demurs for duplicity. 


Strange pro defendente would have argued againſt the repli- 

cation, Fay 8 You need not labour that, Ar. | 
certainly ill; but then ſo is their plea, and the declaration muſt 
ſtand; for if the plaintiff had gone to iſſue upon the plea, the 

CCC v. 
ocelyn. | 


As to this, Strange took a difference between this and the Selvit ame diamy = 
common plea of payment before the day: he admitted it ought ill 10 

to have been pleaded by way of accord and ſatisfaction. 5 Co. 
117. But as it was, he ſaid the plaintiff might have taken a 
ſafe iſſue by non ſolvit modo et forma; for the payment is pleaded 


abſolutely, and the time introduced under a ſcilicet, and then mode e 
2 would not make it parcel of the iſſue, But the plain- * 
tf had judgment. | 7 


— 


7 2 


HE court ordered coſts for not going on to execute n Cute ee 5 


n der n inn going on to wy 


15 
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+. ©, 'Thornby verſus Fleetwood et al", 17 
Int. in C. B. de Trin. 9 Annae, rot. 1842. 


p E D1- e. GRE E. 
ob. 167. | 


Of the effect 
and conſcquence 
of a foreign edu- 
cation in a po- 


PON Not guilty in ejectment for lands in the county of 
Stafford on the demiſe of the moſt noble James Duke of 
ion and Braxdqn and Elizabeth his wife, on a trial at bat 


piſh ſeminary. in the court of Common Pleas, the jury find this ſpecial verdict. 


pl. 124. cited in 


That Thomas Lord Gerard had two ſos, Gilbert and Jobn, 


Lea 113 3% and died 1617, That Gilbert (the elder) had if Dutten and 
406. 7 


Alice and died 1623. That Dutton had iſſue Charles, who 


| had iſſue Digby, who had iſſue Elizabeth now Ducheſs of Hamil- 


ton, leſſor of the plaintiff, That Alice the daughter of Gilbert 
married Roger Owen, Eſquire, and had iſſue Thomas, who had 
iſſue Roger Owen now living. That Jobn the younger ſon 
of Thomas and brother of Gilbert, had iNue Richard, who had 


iſſue Charles, William, Philip, Foſeph, and Frances wife of uy w_ 


* * 
DDr eo. wr . ˙ ä I ein ii 


— aedte, _ 
: 


p Term 6 Geo. 


fendant Fleetwood. This being the pedigree, they further, find that 
* Charles the ſon of Dutton, being then Baron of Gerardi- Brom- 
bey, and ſeiſed in fee of the premiſſes in queſtion, by leaſe and 
releaſe dated 28 and 29 November, 12 Car. 2. conveyed the 
ſame to truſtees to the following uſes. *As to part of the lands 
to the uſe of himſelf and the Lady Fane Dighy his intended wife, 
for their joint lives and the ſurvivor of them; remainder to the 
firſt and every other ſon and ſons of that marriage in tail male, 
remainder to the heirs male of the body of Charles, remainder 
to the heirs male of the body of Thomas ff Lord Gerard, great- 

dfather of Lord Charles; remainder to the right heirs of 

d Charles. And as to the reſidue of the lands not in join- 
ture, to the uſe af Lord Charles for life, remainder to the firſt 
and every other ſon and ſons of that marriage in tail male, 
with the like remainders over as before. That the marriage 
ſoon after took effect, and Lord Charles and Lady Fane, by 
virtue of the ſaid deed of releaſe and the ſtatute for transferring 
uſes into poſſeſſion, being. jointly ſeiſed of of the pre- 
miſſes, and Lord Charles ſole ſeiſed of the reſidue for life, had 
iſſue Dighy their only ſon: and afterwards Lord Charles died, 
and Lady Fane ſurvived, and became ſole ſeiſed of her part. 
That D:gby entered into the reſidue of the lands not in join- 
ture, and was thereof ſeiſed prout lex pg 


| oſtulat, and alſo of the 
jointure lands in remainder expectant upon the death of Lady 


Jane; and being ſo ſeiſed, died 8 November 1684, leaving iſſue 
Elizabeth, now Ducheſs of Hamilton, his only daughter and 
heir. That Jobn the younger ſon of Thomas, Richard 
the ſon of John, died in the life-time of Digby ; and Richard 
left iſſue Charles, William, Philip, Toſh, and Frances wife of 
the defendant Fleetwood. That Charles the ſon of Richard, as 
Baron of Gerards-Bromley and heir male of the body of Thomas, 
entered into the lands whereof Digby died ſeiſed, and was 
thereof ſeiſed prout lex poſtulat, and alſo of the jointure lands in 
remainder ex t upon the death of Lady Fane. But the 
jury further find, that Charles, Milliam, and Philip, ſons of 
the ſaid Richard,” in the life-time of Richard and Digby, 1676, 
(being then infants under the government of their father, and 
he being then a ſubject of King Charles the ſec 


| ond, and under his 
obedience in the 895 of England) by the ſaid Richard their 
father were ſent, di 


proceed, go and paſs out of the ſaid king- 
dom of England into parts beyand the ſeas, out of the obedi- 
ence of the ſaid King, viz. to St. Omers, and at and in a popiſh 
ſeminary or college of jeſuite, under the obedience of the King 
of Spain then being, there to be educated in the popiſh religion 
and ſuperſtition uſed in the church of Rome; and did there reſide 
for the ſpace of five years amongſt jeſuits and papiſts, and 
during that time were inſtructed and educated in, and did pro- 
feſs that religion, That Charles in 168 1, and Philip in 1693, 
Feturned into England. That Charles, after the death of Bie, 
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22 May 168 5, granted the lands to M hitgrour and Fervis, and 
their heirs, to make them tenants of the frechold till a com- 
mon recovery was ſuffered, which was accordingly had and fuf.. 
fered, Paſch. 1 Fac. 2. to the uſe of Charles and his heirs. And 
then Charles, in conſideration of 10,0007. portion with his 
intended wife, grants the ſame lands to uſes which by the death 


of Charts without iſſue of that marriage are all extin&, except 


a rent- charge of 10001, per annum to Lady Mary, who is ſtill 
living. at 27 Oftober, 1703, Lady Fane died ſeiſed of the 


Jointure lands, and Carles entered and ſuffered a common re- 


; Covery, to the uſe of himſelf in fee. That Flliam and Foſeph, 
ſons of Richard, died without iſffue in the life-time of Charles 
their brother. That Charles always from his going beyond fea 
to the time of his death was and continued a papiſt, and died 
21 April 1707, without iſſue, nor was his wife then pregnant. 


That Philip, brother to Charles, is living, and heir male of the 


body of Thomas ; and always from his going beyond ſea was 
£ and did continue a papiſt, and is ſo now, afing and exerciſinj 
the ſaid popiſh religion. That Mary, widow of the f 
Charles, is living, That Roger Owen, Eſquire, grandſon of 
Alice the daughter of Gilbert, is now living, and the next pro- 
teſtant of kin to Philip Gerard. That immediately after the 
” - death of the ſecond Charles Lord Gerard, the defendants Flert- 
wood & alf entered, and were ſeiſed prout lex poſtulat, upon 
whoſe poſſeſſion the Duke and Ducheſs of Hamilton, in right 
of the Ducheſs, did enter and were ſeiſed in manner aforeſaid, 
and made the leaſe to the plaintiff, who entered, and was poſ- 
ſeſſed till ejected by the defendants. But whether, upon the 
whole matter, the re-entry of the defendants be lawful or not, 
the jury pray the advice of the court: Er ſi pro quer, pro 


quer'; et fi pro def”, pro def. | 


The great queſtion in this caſe is, whether, upon this ſtate of 
the fact, the ſtatute of 1 Fac. 1. c. 4. will have wrought ſuch a 
diſability, upon account of the foreign education of Charles and 
Philip, as that in judgment of law the remainder to the heirs 
male of the body of Thomas, the common anceſtor, (the death 
of Dighy without iſſue male having determined all the former 
limitations) muſt be taken to be ſpent, ſo as to let in the 
Ducheſs, who is the reverfioner. If it has, then it with the 
plaintiff, otherwiſe it is with the defendants. | 


The matter in law upon this ſpecial verdi& was argued three 
ſeveral times at the bar in C. B. Trin. 11 Aunae, by __ 
Hooper for the ware; and Serjeant Pengelly pro def ; in Mich 
following by Serjeant Pratt pro quer, — Serjeant Selly pro 
def; and Hil. ſeguen by Sir Thomas Powys pro quer', and Ser- 
jeant Cheſoyre pro def*,” But the ſame perſons having —_— 
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again in B. R. upon the writ of error, where the matter was 
taken up more at large ; I ſhall omit the arguments they made 
in C. B. and take notice only of the reſolution, of the court, 
which was delivered by Lord Trevor, C. J. Paſch. 12 Ann. 


* TY uh 1 v1.4 mba waht wr 1 
Lord Trevor, after ſtating the heads of the ſpecial verdict, 
went on as follows: The plaintiff's title depends upon the 
conſtruction of the ſeyeral acts of. Parliament of 1 Fo 1. 
ti: 4. 3 Fac: 1. c. 5. and 3 Gor. 1. c. 2. For the leſſors of 
the plaintiff muſt intitle themſelves to the lands in queſtion 
upon ſome diſability wrought by one of thoſe ſtatutes, which 
difability muſt enure to make the recovery ſuffered by the ſecond 
Lord Charles to be void, and work a determination of the pre- 
cedent eſtate-tail, or at leaſt a preſent ceſſer of it: and ſince 
the eſtate-tail is not abſolutely determined; as it is not, be- 
cauſe Philip who is heir in tail is ſtill living, and may have 
iſſue who may be inheritable to the eſtate-tail ; therefore the 
leſſors, who claim after that eſtate is determined, cannot in- 
title themſelves to enter, unleſs ſome or one of thoſe acts of 
Parliament give a title to them ſo to do; for if thoſe reco- 
veries are good, their remainder is barred; or if they are not 
good, yet if the eſtate-tail has in judgment of law continuance, 
they cannot enter by virtue of that remainder. © 


The only act inſiſted upon by the counſel for the plaintiff is 
the act of 1 Fac. for the other ſubſequent acts cannot intitle 
them, and the queſtion upon them is only how far they have 
altered the act of 1 Fac. Therefore the counſel did endea- 
vour, with a great deal of art and ingenuity, to ſhew, that 
the act of 1 Fac. had ſo far diſabled Lord Charles to take the 
eſtate - tail by deſcent, that the recovery ſuffered by him was 
void, and that the ſame diſability being ſtill upon Philip, and 
there being no perſon in being who can take the eſtate-tail, 
they muſt be intitled, as if it was actually ſpent: then as they 
inſiſted, that this act wrought ſuch a diſability ; ſo they en- 
deavoured to ſhew, that this act is {till in force, and not re- 
pealed or any wiſe altered by the ſubſequent acts of 3 Jac. or 
ark for I did not obſerve they inſiſted (nor was —— any 
undation ſo to do) that either of thoſe two later acts could 
ws any title to the plaintiffs, for 3 Fac. gives the pernancy of 

profis, in caſes of diſabilities under that act, to the next 
Proteſtant of kin ; and the act of 3 Car. gives the forfeiture to 
the crown upon conviction. 25 kane 


So that this caſe will fiber apon as things to cc 
1. What is the operation and effect of 1 Fac. ce Ra 
in force, and as if the other acts had never been made, 


ver. J. * 2. How 
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2. How far that act does ſtill continue in force, and whether 
it be repealed or any wiſe altered by the ſubſequent acts, or 


1 Do conſider what conſtruction mult be put 
tute of 1 Fac. That act ſays, „If any perſon ſhall paſs, or go, 


# | — 


<< or ſhall ſend or cauſe to be ſent any child or other perſon 
< under their government, into any parts beyond the ſeas out 
Jof the King's obedience, to the intent to enter into or be 


_ © reſident in any college, ſeminary or houſe of jeſuits, prieſts, 


or any other popiſh order, profeſſion, or calling whatſoever; 


every perſon ſo ſending or cauſing to be fent any child or 


other perſon ſhall forfeit 100/. And every ſuch perſon ſo paſſmg or 
„ being ſent beyond ſeas to any ſuch intent or purpoſe ſhall, as in 
& reſpett of him or herſelf "only, and not to or in reſpeci of any of 


« bis heirs or poſterity, be diſabled and made incapable to inherit, 


« purchaſe, take, have, or enjoy, any manors, lands, c. 


Then there is a proviſo, That if any perſon or child ſo 
c paſſing, ſent, or then being beyond ſeas as aforeſaid, ſhould 
« after become conformable and obedient; during ſuch time 
« as they ſhall continue in ſuch conformity and obedience, 
<« they ſhall be freed and diſcharged of every ſuch diſability and 
« incapacity.” ' | 


1 would obſerve firſt, as this act is perined;/ it was ven 


difficult to determine what the effect of this clauſe would be, 
and what would be the conſequence of that diſability, and-who 
ſhould have the lands during it; for in theſe particulars the ac 
is ſilent, therefore theſe things muſt be left to the conſtruction 
of law, becauſe there is no expreſs declaration who ſhall have 
the lands in the mean time. | 5 en 5 


The counſel for the plaintiff have endeavoured to conſtrue 
this act in ſuch a manner, as would have a different eſfect 
upon lands that were deſcended. before the diſability incurred; 
tor they ſeem to admit, that if lands were deſcended to an 
one that did afterwards incur this diſability, it would diſable 
him only to receive the profits; but they ſaid, where the dil- 


ability is precedent, it ought to be conſtrued ſo as to prevent 


1 


any deſcent. 
4 * a 5 


Now I would obſerve, that this would be a pretty extraot- 
dinary conſtruction, thus to diſtinguiſh between lands coming 
before the difability incurred, and all thoſe cafes that ma] 
happen upon this act: for though this conſtruction will provide 
for the caſe before us, yet it, renders the act wholly ineffectual 
as to all other caſes that may be upon it. 
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upon the ſta- 
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ſcend to a perſon diſabled ; according to this conſtruction the 
eſtate could never deſcend upon him; who then ſhall have jt? 


It cannot be pretended his next heir ſhall enter in his life-time, . 


for he is not heir to him, he cannot claim che eſtate till his 
death: the diſability is only perſonal, and the act ſays it ſhall 
not prejudice the heir, but that after the death of tbe anceſtor 
he may inherit, but he does not ſay he ſhall take in the life 
of the anceſtor. So that if this be the conſtruction, there is 
no body to take; the conſequence of which is, that the diſ- 
ability is of no uſe, for though the party he diſabled, yet if no- 
body has a right to enter, he may keep it himſelf, ſince nobody 
elſe can recover it againſt lim rene Torment 


This would be the caſe upon this conſtruction, where an 
eſtate in fee deſcended : then put the caſe of an eſtate pur 
chaſed by one diſabled : the act diſables him from 2 
but nobody will ſay but that the eſtate ſhall veſt in him, ſo 
that his heir may claim through him. An heir cannot claim 
through a purchaſer, if the purchaſe did not veſt in him; ſo that 
this caſe too would be unprovided for upon this conſtruction, 
for the heir cannot take in the life of the anceſtor, 8 


This was compared to the caſe of a monk or a perſon pro- 
feſſed, but they are not alike; for there the diſability is grounded 
upon the maxim in law, that one profeſſed is -civilly dead, 
but it cannot be ſaid that a perſon diſabled by this act is dead 
in law, for it is not an abſolute diſability, but only during 
nonconformity. As to the caſe of lands deſcended before the 
diſability incurred, it was admitted, that the eſtate and intereſt 
ſhould continue in him; but that the act is to have this effect, 
to diſable him to take the profits; and if in that caſe, why not 
ſo in the other ? h e | 


As this is the natural, ſo it is the legal conſtruction: it is not 
expreſſed, who ſhall have the land; but the act having inflicted 
this diſability for a publick crime / againſt the government, I 
think the conſtruction of law is, that the land during the diſ- 


ability ſhould go to the crown. Where an act inſlicts a pe- 
cuniary penalty, or a diſability; if the Parliament doth not de- 


clare who ſhall have it, the crown muſt have it; otherwiſe 
the act is wholly ineffectual: and the King being the head 
' the government, all penalties for publick offenſes go to 
tim, Indeed where a particular perſon has à private injury, 
the law may give him the penalty by way of recompenſe z 
; iſe the crown has the forfeiture ; and ſo it was reſolved 
in the caſe of //codward v. Fox, 2 Vent. 269. where an arch- 
Econ ſold the office of. regiſter, and the queſtion was who- 

tat Ns 3 tt ſhould 
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| Suppoſe it had been the caſe of an eſtate in foe, that was to 
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would have: the forfeiture ? It was adjudged, that the crown 


that as the forfeiture was uncertain, the method was alſo un- 


- plained and altered, ſo that ſince that act it will be much plainer 


„ ſhall forfeit 100 J.“ 


to be an anſwer to Tredway's caſe, Hob. 73. for that wi 
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ſhould have it. So it is in many other caſes, for if you do 
not give the forfeiture to the crown, you cannot give it to any 
body elſe by implication : you cannot give it to one die 
more than another. ed M n a as 4 


And as. the matter refied' on the a& of 1 Foc. as it was 
doubtful who ſhould have the benefit of the diſability, ſo it was 


more doubtful in what manner the crown ſhould have it, whe- 
ther before conviction or after; by office or inquiſition ; ſo 


certain: and theſe doubts upon the penning of the act did ina 
manner render it ineffectual. TE OE ONE | | 


| But however this might ſtand upon the act of 1 Fac. if that 
was the only act, I think that by the act of 3 Car. it is ex- 


than it was. But before 1 conſider that act, let us ſee how it 
ſtands upon 3 Fac. an; 


No the words of that act are to this purpoſe, © That if 
„the children of any ſubject (not being ſoldiers, mariners, 
* merchants,” c.) to prevent their good education in England, 
«<. ſhall be ſent or go beyond the ſeas without licence, every 
$ ſuch child or children ſo ſent ſhall take no benefit by any 
gift, conveyance, deſcent, deviſe, or otherwiſe, of or to any 
« lands, ec. and the next of kin, which ſhall be no popiſh re- 
“ cuſant, {hall have and enjoy the ſaid lands, till ſuch time 83 
the perſon ſo ſent ſhall conform; and the perſon ſo ſending 


— 


As to this act, I do not think it has made any alteration of 
the act of 1 Fac. for it ſeems that this act was made for ano- 
ther purpoſe, to prevent going beyond ſea without licence, and 
this is a diſtin thing from what the former act prohibited; 
for by chis act, if they had a licence, they incurred none of the 
pe nalties; but if they went with intent to be popiſhly educated, 
they would incur all the penalties of 1 c. This act never 
intended to repeal 1 Fac. but was made to prevent their going 
beyond ſea upon any pretenſe whatſoever, without licence ; {© 
that it is plain, this has not altered the other: and this ſeems 


founded on 3 Fac. and the offenſe was going without licence, 
and it doth not appear ſhe went with an intent to be bred 
up in a-popiſh- ſeminary, though it appears ſhe was after ward : 
nun profeſied. So that cafe doth not at all influence this. 
| | x „ 2 RET: 1 
Tue next thing to be - conſidered is the act of 3 Cor. how 
far that act has either repealed, altered, explained or enlarged = 


— 
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act of 1 Jac. and in order to form a right judgment of this mat- 
ter; all —— of this act are to bay aa ry and compar- 
ed with the proviſions in 1 Fac. 6-413 wr e 
The title of this act is, To reſtrain the paſſing or ſending 
« of any to be popiſhly bred beyond the ſeas; to lay a further 
reſtraint on that great inconvenience, that was found to grow 
every day, notwithſtanding the act of 1 Fac. ſo that it ſeems to 
de made to prevent thoſe inconveniencies, by ſome proviſions that 
were not made in the firſt act. And it ſeems that this act was 


made to the ſame intent and purpoſe with the firſt. 


The next is the preamble. © Foraſmuch as divers ill affect- 
ed perſons to the true religion eſtabliſhed within this realm 
have ſent their children into foreign parts, to be bred up in | 
.« popery, notwithſtanding the reſtraint thereof by 1 Fac.”” bs 
Therefore the firſt enacting clauſe is, that that ſtatute ſhall be | 
put in due execution: the next enacting clauſe extends to all | 
the caſes comprized within the act of 1 Fac. and to feveral that 
are not within that act. For 1. It extends to perſons ſent into any 
private popiſh family beyond ſea, which was not a caſe within 
1 Fac. that extending only to ſome public college or ſeminary. 
2. In the next place this act extends to the ſending any ſum 
of money for the maintenance and relief of any ſuch child, ſo 
ſent abroad or under colour of charity. Then it inflicts the 
ſame penalty on the perſon ſending and the perſon ſent, whereas 
by 1 2 the perſon ſending forfeits only 1004. with this differ- 
ence between the ſender and ſent, that the laſt is diſcharged 
upon conformity, but there is no proviſion for the ſender, It is 
further obſervable that theſe penalties and diſabilities are only : 
upon conviction. ; s £30 G 


Now the penalties here, are all the penalties in 1 Jac. and 
ſome more: they are not capable of bringing any action or ſuit 
at law or in equity, nor to be committee of any ward, or ca- 
pable of any legacy, or to bear any office ; none- of which 
were in the act of 1 Fac, And further ſhall hſe and forſeit, (in 
the ſame words as 1 Fac.) mentions who ſhall take the 
advantage. Thoſe are the ſame penalties, with reſpect to the 
perſon, as are in 1 Fc. but it was not ſaid who ſhall take the ad- 
vantage of them; therefore this act ſays he ſhall forfeit to the | 
crown upon conviction : ſo that this act ſeems to be made as - 
a further and clearer proviſion againſt the miſchief, to prevent 
which 1 Fac. was made; | — 5 


Then there are two proviſoes in this act relating to conformity; 

which differ from that in 1 Fac. Virſt, That if the perſon 

ſhall conform within fix months after his return, he ſhall not incur , 
| 3 the 
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the penalties; whereas by 1. Jac. he was to be diſcharged upon 
conformity at any time. Then the other proviſo is, that 1 — 
conformity at any time he ſhall be reſtored to his land, but th 

does not go to the other diſabilities: ſo this act, as it has much 
Enforced 1 Fat. ſo it goes further, and has made alterations in 


- 


point of conformity,” 


I would now make ſome obſervations, to ſhew that this at 
of 3 Car. (though -it is not a repeal of 1 Fac.) yet it has en- 
larged, explained and enforced it, ſo that now the meaſure of 
the diſability to be incurred by x Fac. is to be governed by 3 Gar. 


It was inſiſted on by the counſel for the plaintiff that this 
act of 3 Car. ſhould not be conſtrued to repeal 1 Fac, becauſe 
the firſt clauſe ſays, that act ſhall be put in due execution; 
I do not think it is a repeal, but that clauſe coming immediate- 
ly after the preamble, may very naturally be conſtrued to be 
put in to ſhew, that though the act was altered for the future, 
yet as to all caſes and offenſes that had been committed againſt 
that act before 3 Car. it ſhould remain in force, which of- 
tenſes could not be puniſhed by 3 Car. it having no retroſped, 


In the next place I would obſerve, that this act of 3 Car. is far 
from repealing 1 Fac. for the proviſions made by 3 Car. are for 
the better execution of x Fac. therefore it was natural enough 
for them, at the time when they were making proviſion for-the 
better execution of that act, to ſay, it ſhall Kl be put in exe- 
cution; for they were providing far ſeveral things not ſuffi- 
ciently provided for before, ſo that the putting in execution this 
act of 3 Car. may properly be ſaid to be putting in execution 
the act of 1 Fac. for it has ſtrengthened that law, by appoint- 


ing to whom the forfeiture ſhall go, and in what manner it ſhall 


be taken advantage of by the crown, viz. upori. conviction. - 


It muſt be admitted, that upon 1 Fac. either the forfeiture 
muſt be to the crown by implication, and then 3 Gar. only 
expreſſes what was implied before. Or if it ſhould not te- 
cave that conſtruction, then it muſt be agreed, that aft 
would be defective in moſt caſes that would happen upon it, 
and the perſon diſabled, being in poſſeſſion, muſt hold the 
land, becauſe nobody cauld make a title againſt him: I ſay, in 
moſt caſes; for in the caſe at bar, the counſel inſiſted, that 
the remainder-man might enter, as if the eftate-tail were ſpent ; 
but that will not anſwer all the other caſes that may be upon 
this act, for if it were the caſe of an eſtate-tail that deſcended 
before the diſability, there might be a recovery ſuffered. of that, 
and the eſtate might be barred. In cafe of an inheritance Fo 
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* ee either before or aſter the diſability or in caſe 
of lands purchaſed, or which ſhould come in the nature of a 


purchaſe, there would be no body intitled to the lands in the 
fie time of the diſabled perſon; therefore this act of 3 Gar. 
ſeems to be the rule by which the diſability is to be t. 
ed, and it ſhews what is to be the conſequence of chat diſ- 


ability, viz. a forfeiture to the erown upon conviction. 


— * 


The counſel for the plaintiff ſeem to allow, that 3 Car. 
ſhould have an effect upon ſome lands, and they ſaid che for- 
feitures therein mentioned ſhould extend to lands that were de- 
ſcended before the difability, or to lands which were purchaſ- 
ed, and tha: theſe might be forfeited to the crown ; but that it 
ſhould not extend to lands that came after the diſability, for 
that they never veſted in him. 
But as to this I would give this anſwer. I think upon the 
act of r Fac. the conflradion would have been to give it to 
the crown in all cafes. If that be ſo, it will be a full anſwer, 
and this act of 3 Car. will be only explanatory of what the 
law was before. But if that were not ſo; if it did not go to 
the crown by 1 Fac. but did enure for the benefit of the re- 
mainder- man; yet it muſt be admitted, that this. point was 
doubtful at that time when 3 Car. was made: it was a point 
that had never been ſettled ; and if it was doubtful, and 3 Gar. 
was made to explain thoſe doubts ; ſhall it be explicatory only 
of ſome things that were doubtful, and not of all that were ſo? 
eſpecially when the words are fo general, that they may ex- 
tend to all caſes. It ſeems to me, that this act muſt extend to 
all thoſe doubts, and to explain the former act ſo far, as that 
all thoſe penalties ſhould go to the crown upon conviction. 


Upon the whole matter: if this caſe depended only on the 
conſtruction of 1 Fac. and there had been no other law, though 
that act had not expreſſed that the forfeiture ſhould go to the 
crown, yet I conceive, the diſability being inflifted for a pub- 
lick crime, the forfeiture muſt enure to the crown; or if it 
did not, yet it could not intitle the leſſors of the plaintiff to 
enter, whilſt the eſtate-tail continues. For though there is a 
perſonal difability in Philip, yet it is but perſonal, and the 

-tail muſt continue for * benefit of the iſſue. If he had 


iſſue born, no body could pretend, that the plaintiff could 
enter; and though he has not, yet he may have iſſue, 


In the next place the act of 1 Fac. being ſo doubtful in this 
point, who ſhould have the benefit of this forſeiture, the act 
of 3 Car, being made to enforce that law, does ſo far explain 


it, that this laſt act is the meaſure by which we are io conſtrue 
this diſability, 
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che plaintiff brought a writ of error in B. R. and the general 
: Was argued by Mr. Forteſcue for the plaintiff,” and Serjeant 


FPetgtus. In this caſe 1 ſhall make three points: 1. Whe- 
ther me recovery ſuffered by the laſt Lord Charles be void, as 


joy any, Sc!“ Therefore Charles's being out of the realm, 


* * 
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© Aceordin ly judgmen t was given for the defendants.” , And 


errors aſſigned, Hil. 1 Geo. rot. 564. And Mich. 2 Gee. it 


"Pengelh for the defendant. | 


fuffered by one who was out of poſſeſſion, and r 
could not make a good tenant to the prazcipe? 2. Whether 
Philip's being alive, who is heir male of the body of Thomas 
firſt lord Gerar7, be ſuch an impediment, as that the reverſion 
cannot be executed in the leſſor of the plaintiff as right heir of 
che firſt Lord Charles. 3. Whether the ſtatute of 3 Fac. or 


3 Car. have altered or repealed the act of 1 Fac. c. 4. 


The firſt point, whether the recovery be good or not, 
pends ſolely on the words of 1 Fac. © That every perſon fo 
Pane. Sc. © ſhall in reſpect of him or herelf only, un not 
to or in reſpect of any of his heirs or poſterity, be diſabled 
„ and made incapable to inherit, purchaſe, take, have or en- 


was a diſability in him, ſo as he could not take the eſtate when 
it ſhould have veſted in him. By this clauſe, omitting the 
words (in reſpect of h xd and not in reſpett of his heir) the 
act intended that the oftender ſhould take nothing, either for 
the intereſt of himſelf, or any other ; and by a ſubſequent clauſe 
all eſtates and conyeyances made to ſuch perſon or to his uſe 


Are void. 


There is a difference between a diſability by act of Parlia- 
ment, and a diſability at common law; yet conſidering this 
as a diſability at common law, the law never throws any in- 

tereſt upon a perſon diſabled, If an alien purchaſes lands to 
him and his heirs, albeit he can have no heir; yet he is of 
gy to take, but not to hold, for upon office found, the 
King ſhall have it. If a man be attainted, he is of capacity 
to purchaſe, but-not to hold ; for he can only purchaſe for the 
benefit of the King; he can neither have an heir nor be heir 
to any man, for by the attainder his blood is corrupted, 1 

2. ö. 8. a. 1 Ven. 417. Now though an alien may take 
purchaſe by his own contract that which he cannot retain agai 
the King, yet the law will never enable him by act of his own 
to transfer by hereditary deſcent, or take by a& in law, for 
the law, guar nibil fruffra, will not give an inheritance to one 
Who cannot keep it. | l IK | 


if 


c . ee? © 


are hell before, he fball not t | 
perſon ſhall not take, but his heir ſhall. The reaſon of inſert- 
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If the common law be ſo, that an eſtate will not veſt in a 


perſon diſabled, the caſe at bar is much ſtronger, for this in- 


act of Parliament. The words are, fall be 


——_—— incapable, ſo that he is diſabled-to take, Adh Be 
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his on or the erown's benefit. The clauſe as to the heir can 


be only declaratory and explanative, for words affirmative im- 
g a new law, infer a 2 for the words precedent 
e, that is, he himſelf in his own 


ing the clauſe therefore was only to ſatisfy the ſcruples of the 
ignorant as to the difference between a temporary and a total diſ- 


as in the caſe of attainder, though the difference may be 


li 
. amongſt lawyers. Where one is attainted of trea- 
ſon or felony, that is an abſolute and perpetual diſability by 
corruption of blood, for any of his poſterity to claim as heir to 


him, or any anceſtor paramount; but when one is diſabled by 


act of Parliament, to claim any eſtate for life, that is a per- 


| ſonal diſability for his life only, and his heir after his death may 


claim as heir to him or uy anceſtor paramount, 


11 0. Lord 
Delaware's caſe. Where 7 


s Delaware petitioned the Queen 


for his in the Houſe of Lords, which his great grandfather 
— diſabled p 


had, though William his father was by Parliament, 
3 E. b. during his life, to claim any dignity, and it was ob- 
jected, that his father being diſabled by act of Parliament, the 
petitioner could not convey the deſcent to himſelf through the 
diſabled perſon; but the Judges and Houſe of Lords were of 
opinion, that he might claim by him, this being only a perſonal 
temporary diſability, which differs from an attainder. 0 


- 


Though nothing veſted in the anceſtor, yet the heir may 
take. The clauſe not in reſpect of his heirs can ſignify nothing, the 
diſability extending only to the recuſant himſelf : it is not during 
life, but only till conformity. This caſe being a limitation in 
tail, will be different from what it would be if a fee was limited, 
for the eſtate- tail is by the ſtatute de donis, and the iſſue in tail 
cannot be diſabled, but muſt take by the ſtatute. Therefore if 
tenant in tail is attainted of felony, and has iſſue and dies, 
although by the attainder the blood is corrupted, ſo that nothing 
can deſcend to his heir; yet the iſſue in tail, as to thoſe lands, 
is not barred, becauſe he is inheritable by force of the ſtatute 
de donis, but the wife of tenant in tail ſhall loſe her dower, be- 
cauſe ſhe claims by the common law. Lit. 5 746, 747. In 
this caſe tenant in tail himſelf may have a right to take, that ſo 
it may deſcend, to enable the iſſue in tail to inherit, but he 
does not take ſuch an eſtate as that he ſhall have power to 
alien, A feoffment by tenant in tail gives away all the eftate 


 tenany in tail had, as concerning himſclf, or any benefit that 


as by the root which is ſtill alive, and the heir, ſhall bring a 
eormadon in deſcender, and lay in his count, deſcendit jus from that 
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be may receive; but for the fake of ia and him invreves- 
ſion, there {till remains in him a right of that intail by force of 
the ſtatute, And by that right the tail may be recovered again, 


anceſtor-to him as heir per formam doni. Hob, 335, 337 « Raym. 
354- 2 Koll. Rep. 418. For the ſtatute de donis ſays, that not- 
withſtanding an alienation by tenant in tail, the land ſhall re- 


main to his iſſue, and fo ſays our ſtatute. 


It may be objected that it is impoſſible for the heir to take 
unleſs the anceſtor was ſeiſed, and therefore the eſtate muſt veſt 
in the recuſant. To this I anſwer, That at common law it is 
not neceſlary, that the anceſtor be ſeiſed, to enable the heir to 
claim by deſcent ; for the rule of law is, that where the anceſtor 
might haye taken the eſtate and been ſeiſed, there the heir ſhall 
inherit. x C. Sbelh's caſe. Nay in ſome caſes the heir ſhall 
take by deſeent, although the anceſtor never was or could be 
ſeiſed of that eſtate; as if lands be given to A. and B. for their 
joint lives, remainder to the right heirs of him that dies firſt; 
A. dies; his heir ſhall take by deſcent, and yet the remainder , 
never veſted during the life of 4 Go. Litt. 378. 657. 


But even admitting that this act of Parliament cannot have 
this conſtruction, and at the fame time agree with all the ſtrict 
rules of the common law ; yet when by an a& of Parliament 
eſtates are limited for particular purpoſes, the validity of thoſe 


limitations muſt not be meaſured by thoſe ſtrict rules, for it is 


ſuppoſed the act was made purely for a repeal of thoſe rules or 
maxims, and the mechanick rules of reaſon ſhall not obſtruct 
the intent of the act, for the ſtatute over- rules all private rules 


of law. 3 Cs. 64. b. 6 C. 40. b. 8 Co. Prince's caſe, An 


eſtate-tail may be barred and ceaſe for a time, and afterwards 


revive again: it as ceaſe as to one perſon, and be in force 25 


to another. q Co. Beaumont's caſe. J. B. and his wife were 
tenants in ſpecial tail, he alone levied a fine, and died leaving 
iſſue ; during the life of J. B. the intail was barred, and nothing 
was left but a poſſibility to the feme; for if ſhe ſurvives, {he 
ſhall be tenant in tail as before, for the whole tail revives and 
is reſtored to her. LEE” I; | 


An eftate-tail may in its ſelf be perſect and alienable, and yet 
may not deſcend, though there be iſſue in tail. Archer's caſe; 
and Hab. 258. An eſtate- tail may deſcend, and yet it cannot be 
aliened. 3 C. 50. It may be full, and yet cannot be aliened or 
deſcend, as in Peaumont's caſe, it could not deſcend to the 
iſſue from the mother though ſhe had the whole eftate-tail in 
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her, becauſe the iſſue was barred before by the fine levied by the 
father; and it could not be allened by the wife, becauſe it was 
aliened before by the huſband, Hob. 2 I Though thoſe points 
are ſingularities, and contrary to the known rules of law, yet 
they being introduced d ſtatute, muſt not be carried to the 
rules of law as to their dard. The rules of law as to inhe- 
ritances are arbitrary, and do not depend on the rules of rea- 
fon; and that is the reaſon why the rules of law vary in differ- 
ent countries. 8 . 


\ | . | 

Odjection. That the eſtate muſt veſt in the offender, becauſe 
the proviſo fays, that the offender conforming ſhall be freed and 
diſcharged of all and every ſuch diſability and incapacity ; and 
there being no clauſe of reſtitution, the party conforming would 
have no benefit of his conformity, unleſs the eſtate always re- 
mained in him, | ' , | 


Anſwer. This objection is capable of the former anſwer; 
that an a& of Parliament enaQing ſuch things, they ought not 
to be impugned, becauſe they are inconſiſtent with the rules of 
law. But this admits of another anſwer, that it was not the 
meaning of the act, that the party conforming ſhould be reſtored 
to that eſtate which was once veſted in the next proteſtant ; but 
the meaning of it was, that he ſhould from thenceforwards be 
able to take any other eſtate, not to have that eſtate which was 
once forfeited, for he could not take it again by purchaſe or de- 
ſcent. Such a conſtruction as is contended for on the other fide, 
inſtead of weakening, would very much encourage popery, 
and give recuſants an Whig thr play the hypocrite z for if 
by his conformity the eſtate ſhould be reveſted in him, he 
would conform outwardly, go to church, receive the ſacra- 
ment, and be obedient to the laws for a while, and then get a 


diſpenſation. and re-enter, and ſo taties quaties, which would be 
to evade the act. Ef | | 


The preventing our youth from being ſent into popiſh ſemi- 
naries, to ſuck the poiſon of their pernicious principles, and ſtir 
up the ſubjects ta rebellions and tumults, is the greateſt bulwark 
to the proteſtant religion. The taking the eſtate by the anceſtor ' 
for the benefit of the heir, as is contended for, is in ſhort giv- 
ing the recuſant a power by a recovery to bar his heir, and 
diſpoſe of it as he pleaſes, which overthrows that clauſe, the in- 
tention of which was to preſerve the eſtate for the heir. 


2. The life of Philip is objected to be an impediment, that 
prevents the execution of the reverſion, for whillt he lives, ſay 
they, the eſtate · tail continues. But I give the objection this 
anſwer. That Philip can take nothing, no more than Charles 
vid : the rule of law is, that where any limitation is to a perſon 
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not in eſe at the time the eſtate, ought to veſt, the eſtate muſt go 
” over to the next in remainder. Here the limitation is to Phy 
and the heirs male of his body, but when that limitation ou 
to take effect, he is incapacitated to take, and then the limita- 
tion over to the leſſors muſt take effect immediately.  Cro, El. 
422. Deviſe to R. in tail, and after his deceaſe without iſſue 
to Edward his ſon in tail: &. dies leaving iſſue, living the teſ- 
tator, and there it was held, that Edward ſhould have the eſtate 
"preſently, and not wait till the death of R.'s iſſue. 2 Roll. Ar. 
415. C. 6. Deviſe to one for life who is a monk, remainder over 
is good. If a man dies ſeiſed leaving iſſue only an alien, the 
land ſhall eſcheat immediately, and not come to the crown. 
If a man has iſſue two ſons, and the eldeſt be an alien, the law 
takes no notice of him, and therefore as he ſhall not take by de- 
' ſcent himſelf, ſo he ſhall not impede the deſcent to his 
brother, on ſuppoſition that he may have iſſue a natural born 
ſubject. . 


In reſpect to the incapacity, an alien reſembles a perſon at- 
tainted, with this difference, that a perſon attainted is one that 
the law takes notice of, and therefore if he be an eldeſt ſon and 
ſurvives his father, he ſhall hinder the deſcent to the 
fon, though he cannot take himſelf. 2 Ven. Gollingwoed v. Pace. 
An alien, or perſon attaint, may purchaſe ; becauſe it is their 
own act, which the law cannot hinder ; but it diſables them 

from taking by deſcent, and impedes the deſcent from them, 
"becauſe they muſt there come in by act of law, and the law will 
' not truſt them with an eſtate. | | 


Tf it be contended that during the life of the offender the eſtate 
ſhall be in abeyance: I anſwer, There is no cauſe to frame 
abeyances needieſly, which the law loves not, nor admits, but 
in caſe of neceflity. If in this caſe the land ſhould be conſtrued 
to be in abeyance, then it muſt be framed againſt the benefit of 
the church, whereas it ought to be only for its benefit. Hob. 


338. 
3. Whether the ſtatute of 1 Fac. be ſtill in force. And 1. 


To. conſider it with reſpe& to arp relates ta a 7 1 
are levelled at ry, yet 


offenſes are diſtinct, In 1 Fac. the intention of a foreign edu- 
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meaning, by giving the profits during his nonconformity to tlie 
next proteitant of kin. + ea ras tt 
2. And as 1 Fac. ſtands unimpeached' by 3 Fac. ſo does it 
likewiſe by 3 Gar. The firſt buſineſs of this latter ſtatute is, 
to enact 1 Fac. to be put in due execution, vvhich could not be, if 
the lawmakers had intended it for a repeal. Beſides the effects 
of theſe ſtatutes are different, for by x Fac. the recuſant is diſ- 
abled to take the lands which were not veſted; but by 3 Car. 
he only forfeits what is veſted; for the words are hall forfeit all 
bis lands : ſo that © theſe two ſtatutes” are very conſiſtent, for 
3 Car, was made as a farther proviſion to 1 Fac. for that only 
prevented the veſting the lands his recuſancy, ſo that a 
perſon in poſſeſſion before his could feel no effect of 
1 Fac. and therefore to adapt the puniſhment to both caſes the 
ſtatute of 3 Car. came and took away the eſtate veſted. But 
a5 in the caſe at bar the diſability was attached in Charles and 
Philip before the deſcent of the eſtate on either of them, there-- 
fore the ſtatute of 1 Fac. muſt be the meaſure by which this 
caſe muſt be ruled; and then it follows, that no eſtate ever 
veſted in Charles, and he having no poſſeſſion the tecoveries are 
void, and Philip being diſabled, the land muſt go over to the 
leſſor of the plaintiff as right heir of the firſt Lord Charlis; the 
conſequence of which is, that ſhe had a good title to make 
the leaſe, and therefore the judgment muſt be reverſed,” and. 
judgment given in this court for the plaintiff. 


Pengelly Serjeant contra, argued, That under 1 Fac. the eſtate- 
tail veſted in Charles, and would have deſcended to his iſſue, if 
he had had any. That the ſubſequent ſtatutes have altered that 
penalty, and given the forfeiture to the crown upon conviction. 
That in this caſe there was no conviction. The conſequence 
of which is, that the eſtate continued in him all his life, and 
the recoveries were well ſuffered by him. ' BAN 201 


But if theſe points ſhould not be with me, yet under the firſt 
ſettlement there is an eftate-tail ſubſiſting for Philip and his 
iſſue, and therefore the reverſioner cannot enter till the whole 


eſtate- tail is ſpent. 

1. Then, the legal eſtate veſted in the recuſant, for the 
ion of the ſtatute ought to be, that only the percep- 
tion of the profits of the eſtate of the recuſant, or at moſt ſome 
uncertain intereſt determinable on his conformity, - ought to 
veſt in the erown; ſo that the eſtate-tail veſted in Charles, and 
would have deſcended to his iſſue male if he had left any, and 
had not barred them by the recovery. The words in 1 Fac: 


that be foall be diſabled to take in refpeft of himſelf, and not in — 
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bis heir, were not inſerted in the ſtatute 2 of proviſo, 


but are incorporated into the body of the 

eſtate to the heir; leſt the heir, who is innocent of the crime, 
. ſhould be involved in the puniſhment deſigned only for the 
— offender. The act did not intend to prevent the inheritance 
from veſting in the recuſant, and conſequently prevent the de- 


ſeent to the iſſue per formam: doni, for there is no clauſe to 


carry the eſtate to any other perſon, which proviſion is in all 
other ſtatutes: as 6 K. 2. c. 6. which diſables raviſhes and 


women raviſhed conſenting after the rape, to have any inherit- 


ance or dower, appoints the next of blood to whom the inherit- 
ance ought to deſcend, revert, or remain, to enter incontinently. 
So the 11 H. 7. c. 20. appoints him in remainder or reverſion 
(as the caſe is) to enter on diſcontinuances by women. But 
this act had no view or deſign to abridge the eſtate given by 
the donor, or to haſten the intereſt of the reverſioner; for the 


penalty was inflicted, not to affect the eſtate or inheritance of 


the recuſant, but his perſon only; the heir was not intended to 
ſuffer any puniſhment, but on the contrary the act deſigned 
to preſerve the right and eſtate of the heit. The clauſe, that 
all conveyances ſhall be void, can extend only to conveyances 
made to the recuſant himſelf, or to his uſe, and not to con- 

ices made forty years beſore (that is to ſay) it can never 
400d the ſettlement of the firſt Lord Charles, anceſtor to this 
Charles, for Charles and Philip were not ſuch perſons againſt 
whom the, ſtatute ordained this puniſhment, when this con- 
veyance was made. | | roi ureter 


I mis act ob 1 Fac. having then only difabled the recuſant as 
to a ſmall intereſt in the land; it follows, that the reſidue of 


the eſtate muſt remain in him. If the heir is to take any | 


thing by this act, the eſtate muſt veſt and continue in the an- 
ceſtor — life; for the heir, whether he be a general or 
ſpecial heir, muſt derive his title by the rules of law under 
the ſettlement of the firſt Charles. e e e 93 


There is no difference, when the eſtate is veſted, and when 
it is to veſt; for it will be agreed, that by this ſtatute lands 
veſted are not to be deveſted from the recuſant. Our objection 
is, that if there is a total diſability in the anceſtor himſelf, none 
can Claim as heir to him, and that is proved by the caſe of Collng- 


tunod v. Pace, cited by the other fide, and then this diſability 


muſt deſtroy the ſettlement, and ſtop the blood; for if there be 
gr r, father, and ſon, and the father is attainted, though 
neither the blood of the grandfather or ſon be corrupted be- 
tween them, yet the corruption of the father's blood draws 4 
conſequential impediment upon the ſon to inherit to — — 
father, becauſe the father's corruption of blood obſtrudts the 
tranſmiſſion of the hereditary deſcent between the grandfather 
and the ſon. If tenant in tail is attainted of mm 
on?» 
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Jony; and at dhe time of his attaindet had no iſſue, apd.after 
ts ob har don has iſſue, ſuch iſſue l 


him; but If he bag iſſue before the pardon, * the deſcent 40 
ſuch ſon is hindered, for the blood between him and his fa- 
ther is cane which caſe contradicts Litt. $ 76, 77+ for 
though the eldeſt ſon born before the pardon cannot e, nor 
the youngeſt ſon living the eldeſt, yet there is no cgſſer of the 
eſtate · tail upon ſuppoſition that the eldeſt will die without 
iſſue, and then the punge e. inherit. In us ef 
ere is any right of the eſtate · tail remaining in the xecuſ 

1 1 — Rat not be executed, In the caſe of Lord De- 
laware the diſability was impoſed for life, and the court held 
that one might claim as heir from a perſon diſabled, only by act 
o Facliamante: ate monly i and”; et wn ont ew of ni 
This conſtruction which I am. contending, for of the intent 
of the clauſe in impoſing only the forfeiture. of ſome uncertain 
intereſt till conformity, will be ſupported. by. the proviſo for 
conformity. By that clauſe the party conforming < ſhall, for 
« and during ſuch time as he ſhall continue in ſuch confor- 
« mity, be freed and diſcharged of all and every ſuch diſability 
and incapacity. Now it would be ſtrange, that the 8 
complying, VI the act in conforming. to theſe laws ſhould not 
have the benefit of ſuch conformity, that is, have the eſtate 
again; which he could not, if the eſtate was once veſted in 
another, there being no clauſe of reſtitution. The intent 
therefore of the act was, that the party conforming ſhould. be 
in the ſame condition as before his offenſe, that is, receive 
the profits of his eſtate to his own uſe. An act of Parliament 
may indeed make an eſtate ceaſe and riſe again, as in 


Prince's caſe, but then the words of that act muſt be expreſs. 


+ $6: 4.06 | , 2 e 
It may be dethanded, to whom did the ſtatute intend to give 
the profits of the eſtate? I anſwer, that forfeitures given by 
ſtatute, either for nonfeaſances or misfeaſances, for. lick 
offenſes, fines and penalties for offenſes at common law againſt 
the publick good (no perſon being appointed to take the bene- 
fit of them) ſhall go. to. the King, as pater patriae, the head of 
the government and fountain of juſtice, who. is concerned 
ſee the laws executed. But when the offenſe is private, an 
2 ticular perſons; there it is but juſt and. reaſon- 
able, the ſufferer ſhould have the forfeiture or for a com 
penſation. In the caſe at bar the offenſe. is of a publick na- 
ture, againſt the common good of the kingdom, and .conſe- 
quently the farfeiture accrues to the crown, according to the 
caſe o Noodiuard V. Fox, 2 Vent. 267. 3 Ltu. 28 „In, 2 Inft. 
650, on 2 Ed. 6. c. 13. the forfeiture of the treble value lor 
not ſetting forth tithes was therefore by expreſs. words given to 
de owner of the tithes, and ſo, is Moor. 238. 1 Roll, Rip. 90+ 
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the baron, of the lands whereof the baron and feme were ſeiſed 
o ſpecial tail, was no cgſer of the eftate-tail of the feme, 
and in that caſe it is not pretended that the eſtate-tail ſhall go 
over to the reverſioner, whilſt there remained iſſue of tenant 


in tail ſo levying the fine. 


This conſtruction, that the forfeiture ſhall go to the crown, 
prevents all exceptions; but the other conſtruction, that no 
eſtate veſts, prevents the penalty deſigned by the ftatute ; for 
if no eſtate veſts, the crown cannot have the profits. The 
act intended no difference, whether the recuſant had the eſtate 
before or after the offenſe, nor of the quality of the eſtate, 
whether it was fee or tail; but in reaſon, of the two the eſtate- 
tail ought to be more favourably conſtrued to be preſerved, the | 
ſtatute de donis taking ſo much care to preſerve the eſtate for | 
the iſſue againſt the alienation of the tenant in tail; and 
therefore by that ſtatute the iſſue was not barred, though the 
father was attainted of treaſon, though it is ſince altered by the 
oy 


- 


26 H. 8. c. 13. 


Beſides, in this ſtatute there are expreſs words preſerving 
the eſtate to the heir. It is more beneficial to the ſubject, that 
the crown ſhould have the profits, than the next of kin, who 
may perhaps employ them under hand to the uſe of the recu- 
fant in all or in part: which bargain may be eaſily made, 
conſidering that he is but tenant at will to the offender, who 
whenever he pleaſes may conform, and take the land, and 
recover the meſne profits. 1 . 


But admitting that no eſtate veſts by 1 Jac. yet the reco- 
a is good; for the right of the entail continued in Charts. 
3c 6. Baron and ſeme ſeiſed to them and the heirs male of 
body of the huſband, remainder to B. in tail: the baron 
alone levied a fine and ſuffered a recovery, in which he on 
was vouched, and not the wife who had 2 joint eſtate for l 
with him; yet it was adjudged, that the baron coming in 2 
vouchee, came in in privity of the eſtate-tail, and not of any 
other eſtate, and ſo the recovery is good. ; Pe” 


If the eſtate did not veſt in Charles, then he is a diſſeiſor, 
end that way the recovery is good. 3 Co. 5g. Lincoln Ol 
caſe. If there be tenant for life, remainder in tail, and be in 
remainder enters upon the leſſee, and diſſeiſes him, and after 
ſuffers a common recovery ; that ſhall bind the tail, for the 
diſſeiſin does not deveſt the tail, but he is a diſſeiſor of the 
eſtate for life only, and as to himſelf he is ſeiſed by force 
the tail. 2 Roll. Abr. 395. C.3. 6 G. 32- ſo 
concluded this point, that the a" veſts in the recuſant, 


1 and only a perception of the profits is forfeited to the King 


z 
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ot if no eſtate veſted, yet the recovery is good, as ſuffered by a 
diſſeiſor, and conſequently. guacungue via data the leſſor of the 
plaintiff can have no title. E 


2. But admitting that no eſtate veſts in the offender, and that 
the recoveries are void, yet the plaintiff cannot recover: for if 
Philip cannot take himſelf, yet there is no ceſſer of the eſtate - 
tail, whereby the reverſion can be executed in the plaintiff, till 
the death of Philip without iſſue, 1 Iuſt. 28. as long as any 
right of the eſtate-tail remains, the law looks for iſſus; and 
though the tenant in tail be 100 years old, yet the law ſees no 
impoſſibility of his having iſſue; and Litt. & 34. is, that none 
can be tenant in tail apres, Cc. but one of the donees in ſpe- 
cial tail, for a donee in tail general cannot be ſaid to be 
tenant in tail after poſſibility, becauſe always during his life 
there wy that he may have iſſue inheritable to the 
ſame in il. 4 | ITS | pre 4% 97 


It is admitted, that if Philip has iſſue at any time, the iſſue 
may inherit; and then the eſtate muſt continue in Philip, be- 
cauſe the law expects his having iſſue. Tenant in tail may 
ſuffer a recovery and bar his iſſue, becauſe he has the whole. 
inheritance in him. As to 2 Roll. Ar. 415. where a deviſe to 
a monk is held void, and the remainder good: in the fame 
book, pl. 4. it is ſaid, that if a leaſe be made to a man who is 
not capable (as a+ monk) for life, the remainder over is not 
good: ſo that in a deviſe, becauſe. the intent of the deviſor is 
regarded, it is good; but not in a conveyance at common law. 
As to the caſe, Cro. El. 422. there the only queſtion was, 
whether if the deviſee in tail die in the life of the deviſor, his 
heir in tail could inherit, and it was held that a ſubſequent li- 
mitation to take teffect on the death of ſuch a perſon without 
iſſue ſhould take effect immediately, becauſe there was no poſ- 
ſibility for the iſſue to inherit. Plow. 557. b. 2 4 61. 
Tenant in tail was bound in a ſtatute merchant, and 5 iſſue 3 
the iſſue was outlawed of felony, but pardoned in the liſe of the 
father ; the father died, the ile entered, the conuſee ſued exe - 
cution of the land, and the heir brought an aſſiſe; and it was 
held that the outlawry for felony ſo diſabled him in his blood, 
that he could not take by deſcent the lands in tail, any more 

lands in fee, notwithſtanding the charter of pardon, which 
could not reſtore: his blood to its former purity ; and when the 

died the land could not revert. to the danor, becauſe the 
donee_had iſſue, though that iſſue was diſabled, and upon the 
lther's death the freehold was in no perſon, but in nubibus, and 

le every man in the world had an equal title, the land 
mceditur occupantis Bro. Deſcent, pl. 23. As to 9 Cv. 140. 4. 
Ut there may be an eſtate-tail which may not deſcend to the 
due; the reaſon is, becauſe there is à total diſability by the 

Var. I. Z fine 


fine of the baron, whereas the diſability in the caſe at bar is only 


dy poſſibility may be inheritable to the tail, the reverſioner ſhall 
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temporary, and is removed upon conformity. 4 Leon. 84. 
Goulaſ. 102. An alien born purchaſed lands in tail, remain- 
der to a ſtranger in fee, and fuffered. a recovery; and it was 
held, that the remainder was barred, for before office found he 
was a good tenant to the praecipe, and that the alien had a good 
fee-fimple ; and though in this caſe it was impoſſible for him to 
have iſſue inheritable to the intail, yet the recovery barred the 
remainder, If there is in the eye of the law any perſon that. 


never enter, till the firſt limitation is fully at end. Till 1705, 
Foſeph the younger brother of Charles and Philip was alive, and 
z proteſtant ; and it is not pretended that he could enter, though 
he was iſſue in tail; and then if the life of Philip prevented his 
entry, conſequently it muſt prevent the entry of the reverſioner. 
Though Philip was a recuſant, yet no claim ever came to him, 
therefore no diſability could come to him in reſpect of the 
lands, but only in reſpect of his perſon : if the reverſioner ſhould 
enter, there would be no remedy for the iſſue born after. 


The diſabilities are pardoned by 2 W. & M. c. 10. which is 
a general law, and therefore to be taken notice of by the court, 
though not found, | 


3. This act of 1 Fac. is altered by 3 Jac. which extends to 
all the offenſes in 1 Jac. Hob. 73. ſeems to admit, that the 
puniſhment ought to be according to 3 Fac. for that he that 
enters on the land of the recuſant is only tenant at will. 1 K#. 
263: The court was of opinion, that 3 Fac. meant no other 
cauſe but what 1 Fac. intended, to prevent the education, and 
that the King hath not an intere{Þin the land of a recuſant, a 
by 3 Eliz. c. 3. of fugitives, only a right to a perception of the 
profits, which by the return and conformity of the offender im- 
mediately vaniſhes, -: | | = 


4- The ſtatute of 3 Car. has alſo made ſeveral alterations in 
1 Fac. for it alters not only the diſpoſition of the eſtate, but the 
forfeiture ; for by this ſtatute there muſt be a conviction, and 
then Charles not being convicted can forfeit nothing; and the 
opinion of C. B. was that this ſtatute muſt be the rule. By this 
the King is to have the land, and by 3 Fac. the next of kin, 
which is inconſiſtent. It is not nec to cite all the 
where it has been held, that a ſubſequent ſtatute being contra} 
to, or inconſiſtent with, a former, is an implicit repeal of that 
,'ormer law. 11 Co, 61. 1 Jones 22. It is agreed, that 30 
extends to more offenſes than 1 or 3 Fac. If it had 
to fewer, there might be ſome colour to ſay, that the 
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' fatiites are neceſſary; but if both 3 Car. and 1 Fac. inflicting 
different puniſhments for the, ſame offenſe, ſhould be in force ; 
the conſequence would be, that the offender would be puniſhed 
twice for the ſame offence, contrary to the rule, nemo bis pu- 
d iri debet pro und et codem deliciv. | | 


Though after the preamble of 3 Car. it is enacted, chat 


by rs ſhall be put in execution; yet the intent of that could 
be to continue 1 Fac. for the puniſhment of offenſes com- 
mitted between that and 3 Car. for without this thoſe offenſes 
would remain unpuniſhed, 1 Fac. re implicitly repealed. If 


the heavier, will be avoided, for if 1 Jac. prevents any eſtate 
from veſting in the recuſant, nothing can be forfeited by 3 Car. 
for he cannot forfeit what he has not, and he can have nothing 
by reaſon of 1 Fac. But if 3 Car. is a repeal of 1 Fac, (as 
I apprehend it plainly appears to be) it follows, that Charles 


the praecipe, and being himſelf tenant in tail under the ſettle- 
ment of the firſt Lord Charles, has by coming in as vouchee in 
a recovery barred the remainder to the right heirs of Lord 
Charles, under which the Ducheſs claims. But if that recovery 
be not good, yet the life of Philip who may poſſibly conform, 
or leave iſſue capable, will ſtand in her way; ſo that, taking it 
either way, the judgment given below for the defendants was 
well given, and ought to be affirmed. 


Forteſcue replied. 3 Car. can be no repeal of 1 Fac. for 
though the penalties are different, yet they are conſiſtent. The 
difference between a forfeiture and a diſability is, that a for- 
feiture can be applied only td what the offender has, but a 
diſability cannot be forfeited. The books are full of caſes, wherein 
it has been held, that a poſſibility cannot be forfeited, or a 
right, A diſability is an incapacity in the offender to take any 
eltate, Nil dat quod non habet. his caſe is like that of a 
monk, who on his deraignment may fetch back the eſtate 
whereſoever it is gone; and ſo may Philip on conformity, or his 
iſue inheritable, enter upon the reverſioner in the caſe at bar. 


V 


ND 


Parker C. J. This ſeems to be a matter of great difficulty : 
two different conſtructions of the act of Parliament have been 
ſet up, viz. for the plaintiff, That the difability is total in the 
teculant, and flo right at all of the eſtate · tail veſt in him, 
but it ſhall go over to the next iſſue in tail capable ; if there be 
none, to the reverſioner ; becauſe otherwiſe the recuſant would 
be able to defeat the intent of the act, which was to preſerve 
te eſtate to the heir or poſterity. That for the defendant is, 


rule otherwiſe they who muſt claim through him could nat 
Z 2 


1 Fac. continues, the puniſhment deſigned by 3 Car. though 


being never convicted, had a good eſtate to make a tenant to 


hat the compleat legal eſtate ſhall veſt in the anceſtor, be- 
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Eke by deſcent, ſo that the intention of a benefit to dhe hejr 
vou d be defeated that way. Pd rr * 


Now both theſe, though they have a colour of being for the 
heir's benefit, yet tend to defeat it, and will not anſwer the in- 
tention. If the firſt ſhould prevail, that nothing veſted in 
- Charlzs or Philip, but the eſtate paſſes over to the reverſioner; 
then the eſtate - tail muſt be totally determined. Then if Hbilip 
ſhould: have iſſue capable (of which there is ſtill a poſſibility) 
they will be barred, for if the eſtate-tail be once determined, 
nothing can ſet it up again. Indeed where a man takes an 
eſtate, and afterwards a more worthy heir comes in e//e, who 
may take the ſame eſtate, it ſnall deveſt out of the former and 
veſt in the latter: as if tenant in tail has two ſons, and dies, 
the eldeſt enters and dies, leaving his wife privement enſeint 
with a ſon; tlie eſtate preſently veſts in the younger brother, 
but as ſoon as the poſthumous ſon is born, he ſhall have it; 
but this is, becauſe both come in under the ſame eſtate- tail, and 
there is no determination of it: but he in reverſion can never 
enter, ſo long as any right of the tail which he has granted 


out remains. 


The other conſtruction, by making the compleat legal eſtat 
veſt in the recuſant anceſtor, enables him to alien: ſo that 
though the act ſays the anceſtor ſhall. be diſabled to take for 
and in reſpe& of himſelf, and not for and in reſpect of hs 
heirs or poſterity; this conſtruction enables him to take for 
his own benefit, contrary to the benefit of the heir. Con- 
ſider therefore, whether there be not a middle way between 
theſe two, which may better anſwer the intention, (via.) that 
the right of the tail ſhall veſt ii the anceſtor, ſo far as is ne- 


ceſſary to convey the deſcent to the iſſue, but not to enable hin 
to alien: then indeed, the defendants will have no title, but t 
how can the leſſor of the plaintiff enter in Philip's life-time ? _— 
The act of 3 Fac. ſeems to be quite out of the caſe, being a 
made for another purpoſe. | 
Tue at of 3 Car. does concern the ſame perſons and crimes 8 
(amongſt others) with that of 1 Jac. but it is not therefore ? ho 
repeal of it. It is obje&ed, that it inflis. inconſiſtent penal rol 
ties; but why are they inconſiſtent, ſince one may have a props ma 
operation upon ſome eſtates, and the other up others? Th 
| IF | tak 
I do not ſee what advantage can be taken of the act of g*- not 
neral pardon for though it is a publick act, yet he that wi 17 


take the benefit of it muſt ſhew how he is intitled to it, 29 WF the 
that he is not within any of the exceptions ; ſo it ſhould babe 

been found, 12 
2 5 Pratt 
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Pratt J. The clauſe which ſays, that all eſtates, terms, and 
other intereſts, made to ſuch recuſant, ſhall be void; does nat 
indeed concern deſcents, but purchaſes : but confider wh L 
an argument may not be drawn from thence, that the intent 
the act was, that they ſhould take no right, no intereſt at all. 


Paſ. 2 Geo, it was atgued a ſecond time by Serjeant Hooper 
for the plaintiff and Mr. Zutwyche for the defendant. 


Hooper Serjeant. The diſability by N happened before Second argu< 
any thing deſcended either to Charles or Philip: it might have ment. 
deſcended to Toth, but he being dead without iſſue, it reverts 

to the donor. e ſtatute of 1 2 induces ſuch a temporary 

diſability, as prevents any thing from veſting. Charles and 

Philip were no lords, though the verdict calls them fo; for the 

ſtatute diſables them to take any hereditament, as a dignity is. 


As to the point, whether this act be repealed or not, it ſeems 
ſtrange to imagine, that an act made with ſuch deliberation ſhould 
in two years after be repealed ; eſpecially if we confider what 
happened within thoſe two years ; the powder plot was then juſt 
diſcovered, and ecke an act paſſed for a public thankſ- 
giving for that delivetance; the conſpirators are attainted, and 
then at the ſame Parliament is this ſtatute made, which is ſet 
up for a repeal of 1 Fac. the great bulwark againſt popery. 
Theſe have different operations, and may well ſtand together; 


the one prevents eſtates from veſting, and the other meddles 
with eſtates veſted. 


But ſuppoſing for argument ſake, that which otherwiſe I'can 
never admit, that 3 Fac. does amount to a repeal of 1 Jac. yet 
ſurely then the ſtatute of 3 Car. has revived it; for it enaRts it 
to be put in due execution, which plainly ſhews it was not 
thought to be repealed by 3 Fac. or intended to be repealed by 
3 Car. andit is to be put in execution as well againſt crimes 
to be, as thoſe actually committed. . 


The common recovery can have no effect, being ſuffered by 
one who had no eſtate in him at the time, and therefore could 
not by deed inrolled make a tenant to the præcipe. By deed in- 
rolled (that is, by bargain and ſale) nothing paſſes but what 
may lawfully paſs, for it does not work a diſſeiſin or any tort. 
The a& 1 Fac. is expreſs, that ſuch perſon ſhall be diſabled to 
take: by the recovery he may extinguiſh his right, but he can- 
not alien it, he has jus extinguend;, but not js alienandi. On 
1 Fac. the crown can have no right, becauſe nothing veſts in 
the party; and therefore if the father is ſeiſed of lands in fee, 

Z 3 And 
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and the ſon is attainted of treaſon in the life of the father, and 
the father dies; the land ſhall eſcheat, for that the father 
jed without heir, and the crown cannot have the land as a 
eiture, becauſe the ſon never had it to forfeit. 1 If. 13, g. 
Here nothing is veſted in Charles or ve and ſo conſequently 


they can forfeit nothing. They have ſcintilla juris to preſerve 
the eſtate-tail, but not to forfeit. or deſtroy it. The crown 
can never take but by record, either judicial or miniſterial, as 
in the caſe of an eſcheat the crown takes by office, which is a 
miniſterial record, 


I come now to the chief point, whether the Ducheſs can enter, 
lving Philip? At common law before the ſtatute de donis all 
eſtates were fee-ſimple; and the ſtatute was calculated more 
for the benefit of him in reverſion, than the tenant in tail or 
his iſſue, for now the reverſion is certain, and the donor may 
limit as many remainders as he pleaſes, which he could not do 

before, for there could not be one fee-ſimple depending upon 
another ; and the reverſion is now fixed, which before was 
but a poſlibility, for now the tenant in tail can neither bar nor 
clog the e except by a recovery which is not mentioned 
in the ſtatute de donis; ſince which there is no one ſtatute that 
gives the tenant in tail power to r the reverſion. As to 
The caſe now before us, the ſtatute of 1 Fac. has repealed the 
ſtatute de donis, for by that Charles and Philip are made inhe- 
; x iſſue in al. but now by this latter ſtatute they are 

ed. 


At common law before the ſtatute de donis a formedon in re- 
verter did lie on failure of iſſue; and in our caſe if there are 
no iſſue inheritable to the eſtate, it muſt revert to us, who are 
the right heirs of the donor. If tenant In tail dies leaving his 
wife privement enſient with a fon, the eſtate- tail muſt revert 
to the donor, ſubject to the og us a poſthumous ſon. (C. J. 
Have you any caſe to that?) Hooper, I did not look for any, 
thinking it conſtant experience, 


This eſtate muſt go to the reverſioner, otherwiſe where can 
it go? The act of 1 Fac. takes away and abrogates not only 
all rules and maxims of law, but alfo all acts of Parliament 
prior ta it, that are contrary and repugnant. 8 Co, Princt's 
caſe, That was a ſettlement of part of the duchy of Gr 
wal by act of Parliament, there the eſtate (as it has lately 
done till King George came to the crown) when there was no 
Prince of Wks, lay dormant for many years; and when there 
was a Prince of Wales, roſe again. In our caſe, if Phil 
ſhould have a ſon, he might enter; but in the mean time the 
eſtate muſt go over to the reverſioner. Some perſons are c 


pable to take by purchaſe, that are not capable to take by _ 
- 
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dut no caſe proves that one may take by deſcent, that is diſ- 
abled to-take by purchaſe. Rm | | 1 

LTLutuyche contra: As to the firſt point, whether any thing 
veſts in Charles or Philip: if the ſtatute had intended to induce 
a total diſability, there would not have been the ſaving clauſe 
as to the heir ; which implies, that the anceſtor ſhall be capa- 
ble to take for the benefit of the heir. The heir is not to be 
a purchaſer, but the anceſtor himſelf, and conſequently it muſt 
veſt in the anceſtor, for otherwiſe it cannot deſcend to the 
heir; be the inheritance either fee- ſimple or fee-tail, the an- 
ceſtor muſt inherit, to tranſmit it to poſterity. If no eſtate 
veſts, and it be an inheritance, where can the freehold be dur- 
ing the life of the offender? It cannot be in abeyance, and 
therefore the right of the intail ſhall veſt in the recuſant, but 
the crown ſhall have the profits. K 


Had this ſtatute intended a total diſability, it would have 
provided to whom the land ſhould have deſcended in the mean 
time, as in 6 R. 2. c. 6. 11 H. 7. c. 20. and 4 5 P. & 
M. c. 8. On 6 K. 2. the heir is a purchaſer, but on the 
11 H. 7. he takes by deſcent. 3 Co. 37. 


As to the Prince's caſe, that was by act of Parliament; and 
reſolved that it would not be good at common law. 


It is objected, that if the offender has the eſtate, he may 
deſtroy it, and bar the iſſue for whom the ſtatute is ſo careful. 
To this I anſwer : That if by this ſtatute the eſtate-tail veſts 
in him, a common recovery is as incident to his eftate, as 
alienation is to a tenant in fee-ſimple; My Lord Cake, 1 Inft. 
223. b. enumerating the ſeveral incidents to ſuch an eſtate 
fays, That the tenant in tail may ſuffer a common recovery, 
and therefore, ſays he, If a gift in tail is made, with condition 
reſtrictive of ſuch an incident, the condition is repugnant and 
void, for ſuch a tenant has a right to turn the fee-tail into a 
fee-ſimple for the benefit of his heirs, by barring ſtrangers. 
C. J. Can he make a deed for a tenant to the praccipe with- 
out an alienation ? Luttoyche, Such an alienation only with in- 
tent to ſuffer a recovery, may not amount to ſuch alienation 
as is prohibited within the intent of this ſtatute, 4 Leon. 84. 
Land was given toan alien in tail, remainder to another in fee : 
the alien ſuffered a recovery, and died without iſſue; it was 
urged that the recovery was void, for that the alien was not 
tenant of the freehold at the time of the recovery ſuffered, 
but the whole court held, that the recovery was good to bar 
the remainder. N 1 5 
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Another queſtion is, whether the reverſion can be executed 
living Philip? 1 Inf. 28. a. is, that if lands be given to a 
man and his wife and to the heirs of their two bodies, and 

they live till each be 100 years old, yet do they continue te- 
" nints in tail, for the law ſees no impoſſibility of their having 
iſſue. In our caſe, if Philip has any iſſue, he may inherit; 
but if the reverſioner once enters, he muſt enjoy it for ever, 
and then what becomes of the ſaving clauſe as to the heir ? 


We ot one there any caſe which proves that the eſtate ſhall 
not be diveſted out of the reverſioner ? | 


Lutwyche. I could not find any. The iſſue in tail cannot 
enter in the life of the offender, and a fortiori the reverſioner 
ſhall not. 


He inſiſted on 1 Jac. being repealed, and the difability par- 


doned, as in the former argument. 5 


Parker C. J. It has been inſiſted on for the defendant, that 
the clauſe in 1 Jac. as to the heir makes it neceſſary, that the 
legal eftate ſhould veſt in the anceſtor, in order that the heir 
may 6 a title through him; but it is conſiderable, whe- 
ther the effect of that clauſe be not rather, that whatever diffi- 
culty would regularly ariſe to the beir from the anceſtor's not 
being ſeiſed, that ſhall not be any objection to the heir in this 
caſe. Not that the anceſtor ſhall be ſeiſed for his ſake, but 
his want of ſeiſin ſhall not prejudice the heir. The heir ſhall 
take the ſame advantage, as if the anceſtor had been ſeiſed. 


It is contended that the diſabled perſon ſhall take by pur- . 


chaſe in reſpect of his heir; but that is a notion I cannot 
underſtand, how he that cannot take for himſelf, can take by 
purchaſe in reſpect of his heir, The words in reſþed of bin- 
ſelf and not in reſpeft of his heir muſt be applied, ſecundum ſub- 
eftam materiam, i. e. as the ſubject - matter of the clauſe will 
1955 The diſabled perſon is made incapable to take a per- 
ſonal eſtate by the ſame clauſe, but it is plain that other in- 
tervening clauſe cannot be applied to that, and ſo it ſeems to 
be in the caſe of purchaſes. No authority has been cited of 
either ſide, and it ſeems a very conſiderable queſtion, whether 
in the caſe of tenant in tail with a remainder over, the remain- 
der being once veſted in default of iſſue in tail, can be di- 
veſted by reaſon of iſſue after born. Suppoſe the caſe of a 


fee-ſimple, the land eſcheats for want of heirs ; ſhall it diveſt 


out of the lord, and veſt in a poſthumous heir ? 


The 
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The ſtatute of 3 Jac. is entirely out of the caſe. 3 Car. in- 
Aids a penalty of another kind, viz. a forfeiture of the eſtate 
veſted: but if 1 Fac. be taken to be entirely repealed, then 
3 Gar. will not provide for all the caſes that may happen; as if 
jands deſcend after the diſability attached. Therefore the molt 
natural conſtruction ſeems to be, that the firſt clauſe of 3 Car. 
which enacts that 1 Fac. ſhall be put in execution, leaves 1 Fac. 
its full force and effect, as to all caſes not afterwards provided 
for by 3 Car. | 


The difficulty as to the Ducheſs's taking during the life of 
Philip ſeems the moſt conſiderable ; for ſuppoſe the other part 
of it as to the diveſting the eſtate out of the remainder-man were 
out of the caſe, how can ſhe enter, while there is any iſſue in tall 
in being? Suppoſe there had been a diſſeiſin, and ſhe was to 
bring a formedon ; muſt not ſhe lay it, that all the iſſue male of 
the body of Thomas are dead! 


It is faid that ive muſt be i/ſue inheritable, which Philip is 
not; but he may inherit upon conformity, and iſſue inheritable 
fub modo, ſub conditione, is ſtill iſſue inheritable. | 


Pratt Juſtice. That objection indeed has the greateſt weight; 
for as to the claiiſe, for and in reſpe of, &c. that can have no 


other conſtruction, but that the anceſtor ſhall be diſabled, but 
that diſability ſhall not hurt the heir. | 


Diſability may be either total or temporary. Total, ſuch as 
that of an alien, would have prejudiced the heir. This is a 
temporary one, and therefore though the ſaving for the heir had 
been left out, I ſhould have thought it muſt have had the ſame 
conſtruCtion, as it will now have; and regularly the diſability 
ſhould not have prejudiced the heir in all caſes. But ſuch tem- 
porary diſabilities may in ſome caſes by intendment be pre- 
judicial to the heir, as in caſe lands in tail deſcend after the diſ- 
ability attached, and no iſſue in tail is then in gſe, they muſt 
go over in that caſe, And fo it ſeems to me it will be now, 
notwithſtanding the addition of that clauſe ; if there be an 
heir in tail capable of taking at the time of the deſcent, that 
he ſhall have the land ; but if not, he will be prejudiced by that 
accident, and it muſt go over : at leaſt till ſome perſon comes 
in eſſe capable of taking the eſtate- tail, the remainder-man ſball 
enter, for the freehold cannot be in abeyance. 


Hilary 3 Geo. it was argued a third time by Mr. Reeve for the 2 


Plaintiff, and Serjeant Cheſtyre for the defendant. 
| Mr. Reeves 


& ; * 
5 * 


perſons, 3 Fac: only to children. In 1 Fac. 


than in 1 Fac. 3 Fac. is _ the profits, in 1 Fac. the eſtate 


Mr. Reeve. The title of the Ducheſs depends on three ads of 


Parliament, 1 and 3 fac. and 3 Car. which were all made to 


prevent the growth of popery. And he xs, rt ſhe had a good 


title under 1 Fac. which remains unrepealed, either by 3 Zac, 


or 3 Car. | 


1. Tt is not repealed by 3 Fac. Theſe two ſtatutes relate to 
di Airent perſons and Licht offenſes. 4: relates to all 


e offenſe is paſſing 
or being ſent beyond the ſeas to be there educated ; in 3 Fac. the 


offenſe is going without licence. The penalty in 3 Fac. is leſs 


itſelf is forfeited, and the reaſon is, becauſe the offenſe againſt 
1 Fac. is greater than that againſt 3 Jac. 5 


2. The ſtatute 3 Car. is no repeal of 1 Jo. The rule indeed 
is, Leges poſteriores leges priores contrarias abrogant, but thoſe two 
ſtatutes may conſiſt together. Though both extend to the ſame 
perſons, yet the penalties are different and conſiſtent. 1 Jac. 
works a diſability to take after the offence committed, 3 Car. 2 
loſs of what the offender had before the offence. If it ould be 


_ conſtrued, that 3 Car. is a repeal, then papiſts will be bettered 


by that ſtatute, for they will be reſtored to their capacity of 
purchaſing, which was taken from them by 1 Fac. neither can 
they be convicted upon 3 Car. if they will but be content to ſtay 
abroad : no proceſs can reach them there, for they can only be 
outlawed in the caſe of high treaſon. 26 H. 8. c. 13. 5 Ed. b. 


c. 11. 3 Inft. 32. 


The ſtatute therefore of 1 Fac. being in force, and the mea- 
ſure between us, I come in the next place to conſider whether 
any and what eſtate veſts in the offender. If the ſtatute had 
intended he ſhould take by deſcent, it would not have diſabled 
him to purchaſe for the benefit of the heir. In the caſe of a 
purchaſer the lands muſt veſt in the anceſtor, or elſe the heir 
cannot take. The offender is diſabled in reſpect of himſelf only, 
and not in reſpe& of his heir: whereas if it ſhould be conſtrued, 

that he may take by purchaſe or deſcent, it will then be in his 
power to bar the heir. If he takes any right, it muſt be for his 
own benefit, and not barely jus alienandi. And when it is faid 
that admitting he does take, yet he has no advantage, becauſe 
he forfeits the profits; that may be avoided as I ſaid before, it 
being in his power to prevent a conviction on 3 Car. by bis 
keeping beyond ſea, and then the whole profits notwithſtand- 


ing the ſtatute may be applied towards the ſu of popiſh 
53 de app pport | 
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I: it be faid, that by conſtruction of law the crown ſhall 
have the profits during the difability of the offender ; I anſwer, 
that if the offender cannot take eſtate, the crown cannot 
have the profits. 1 Inf. 13. 4. If the crown were to take 
the profits, it would be only a pernancy of them, as in out- 
lawry in a perſonal action; and it would be in the power of 
the offender to deprive the King of the pernancy of the pro- 
fits by his alienation. 21 H. 7: 12. Raym. 17. Hardr. 101. 
Salk. 395, 408. 5 Mod. 109. Whereas if it be conſtrued, 
that the offender is diſabled ro take, he will be conſequently 
diſabled to alien, and then the act will have its full force, 


It will not be improper under this head to conſider ſome of 
the diſabilities at common law, and compare them with the 
preſent caſe. 1. Propter delictum, as by attaint. 2. Propter 
defeftum ſuljectionis, as an alien. 3. Profeſſion in religion. 


1. The firſt of theſe works a forfeiture of the eſtate to the 
King for treaſon, and to the lord for felony ; it corrupts the 
blood; the crown ſhall have the purchaſe of ſuch a perſon up- 
on office found ; and this diſability differs from that created by 
1 Fac. 1. Becauſe that created by 1 Fac. is 8 Per- 
ſonal, and works no corruption of blood. 3. uſe an 


offender againſt 1 Jac. has no capacity to purchaſe, which 
one attainted has for the benefit of the crown. 


2. An alien has no inheritable blood in him : he can have 
no heir, nor be heir to any man: he has a capacity to pur- 
chaſe, but not to hold, for upon office found the King ſhall 
have it. And this diſability differs from that under 1 Jac. 
becauſe on the one hand the iſſue of an offender may inherit, 
which the iſſue of an alien cannot, and on the other hand an 
alien may purchaſe, which our offender cannot, 


3. The next diſability is that of a monk, or one entered into 
or me that comes the neareſt to the preſent caſe. For, 
1. The purchaſe of a monk is void, ſo is that of the offender, 
2, Neither of them can inherit. 3. Their heir is not diſabled. 
4. In both caſes the diſability is temporary, for the monk is 
reſtored upon his deraignment, and ſo is the offender up 
bis conformity. It is true, in 1 Infl. 2. b. a monk is called 
crviliter mortuus, but that is only a ſimilitudinary expreſſion: 
that he is not a- dead perſon is proved by his being reſtored 
upon his deraignment, he may be abbot, executor, bring and 
join in actions. 1 Inf}. 132.6. The diſability therefore of a 
monk comes very near the preſent caſe; and it is no foreign 


ſup- 


- 
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ſuppoſition, to intend the Parliament deſigned to bring the 
offender under the ſame incapacity, as a monk, who tranſ- 
greſſed no ſtatute, was under at common law. And the rule 
of conſtruction is always to be guided by the reaſon and 


practice in parallel cafes. 3 C. 85. b. 


The principal difficulties ſtarted in this caſe are two. 
1. Whether the Ducheſs can enter in her remainder during the 
life of Philip, who is iſſue in tail though difabled. 2. In cafe 
the may, whether upon Philip's conformity or leaving iflue in- 
heritable, the :ſtate can diveſt out of her, and Philip or his 
iſſue enter. | 


1. As to the firſt : Suppoſing then Charles, William, and Phi- 
Tip diſabled to take this eſtate: ſince Charles and William are 
dead without iſſue, Philip is now the only perſon who, as heir 


male of the body of Thomas firſt Lord Gerard, is next in re- 


mainder by virtue of the ſettlement, and the diſability as to 
him being before the eftate devolved upon him, it muſt go 
over to the next in remainder, who is the leſſor of the plain- 
tiff, The law will never caſt a deſcent upon one. that is at- 
tainted, though he may hold what he acquires by his own act, 
till office found. 1 Ven. 417. 1 Inst. 13. a. Fitzb. Men- 
danceſtor 47, 55. The ſecond ſon recovered, becauſe the firſt 


vas beyond ſea. Carter 198. 3 C. 10. ö. 3 Cre. 28. 9 H. 6. 


24. ö. 3 CG. 61. 5. Grandfather tenant in tail, father at- 
tainted, grandfather dies, the iſſue of the father may enter. 
The Ducheſs does not claim by deſcent from the diſabled per- 
fon, but by virtue of the remainder limited to the right heirs 
of Lord Charles, upon this preſumption, that the former re- 
mainders are all extinct, Philip ſtill continuing under the ſame 
legal incapacity. | | 


2. But the'greateſt objection is, that the ſtatute having pro- 
vided, that the land which deſcends to ſuch an offender ſhall 
not eſcheat, neither ſhall the iſſue be hurt; if the eſtate was 


to go over to the reverſioner, the ifſue of Philip, or he hin- 
ſelf conforming, cannot take, for the eſtate is gone. 


Anſwer. The ſtatute ſays, the offender upon his conformity 
ſhall be reſtored to his capacity as before, but doth not ſay he 
ſhall be reſtored to what he forfeited by the diſability. 


But admitting he is deſigned to be reſtored to all upon his 
conformity, then I inſiſt he may call for the eſtate, and ſo may 
his iſſue, though it be gone over. It is a maxim in law, that 
a freehold cannot be in abeyance. 1 Inf. 342. b. It cannot 
be in Philip, by reaſon of the diſability, nor in the crown, 
Philip never having been in poſſeſſion, and there _ 
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no proviſion in the ſtatute for that purpoſe: nor in the Lord, 
for the whole eſtate is not ſpent; and therefore it | muſt 


be caſt upon the reverſionen, the law being careful that the 
freehold ſhall neyer be in abeyance, 5 Co. 52. 5. Bro Eſcheat 
33.  Prerag. 947+ 1 Inſt. 2.6. Philip, therefore. being, dif- 


abled, the next in remainder, who, is, the leſſor, muſt enter to 
preſerve the eſtate. en 


. Plow. 486. l. is, That after an attainder of treaſon, and till 
office found, the freehold ſhall. be in the perſon attainted ſo 
long as he liyes, and he ſhall be tenant to every pragcipe z but 
when he dies the land cannot deſcend to the heir, for his blood 
is corrupted , and it cannot be in ha ing fl office. found, 


and therefore till then it ſhall eſcheat to the Lord, as upon the 


death of his tenant without heir; though part of that caſe be 
denied for law, in 3, Ce. 10. b. for there it is ſaid, that by the 
common law for lands in fee-ſunple, and by 23 H. 8, . 1 
for lands in tail, the actual poſſeſſion was not in the King 
office, but when tenant in fee- ſimple is attainted and die 


| S, the 
fee and freehold without any office are thrown upon the King | 


(though not held immediately of him) to prevent an abeyance, 
and the land ſhall not eſcheat to the Lord till office, for in all 
caſes the eſcheat for high treaſon is to the King. But if tenant 
in tail is attainted and dies, it ſhall not. veſt in the King be- 
fore office, for neither the attainder nor the ſtatute work any 
corruption of blood as to the deſcent of lands intailed ; but 
now the ſtatute 32 H. 8. transfers and veſts the actual poſ- 
ſeſſion in the King by the attainder, as well in the life as after 
the death of the perſon attainted, and as well of lands in tail, 
as of lands in ſee. So it is if an alien dies, the frechold is pre- 
ſently in the King, without office. 5 Ce. 54. 8 C. 76; 
Plow. 229. | inen 4 Vo 

The iſſue may very well take after the death of Philip, for 
though the Lord has entered by eſcheat, yet a perſon claiming 
paramount to him may enter and ouſt the Lord, 3 1/4 231, 
49 E. 3. 16. 8 Co. 76.b. Fitz. Mortd. 46. 2 Inft. 183. 
H. P. C. 322. The iſſue in tail ſhall. never be hurt by che 
diſability of the, tenant in tail; Philip by his own act ſhall not 


hurt the iſſue, be the eſtate gone over to the reverſioner, or 


Lord by eſcheat; and that was the deſign. of the ſaving. 


A reverſion. muſt take effect at the inftant the particular 


eſtate is determined. If the eldeſt ſon dies ſeiſed leaving his 


wife priuement enſeint with a ſon, and the ſecond ſon enters 
(as he muſt) and afterwards. a poſthunious ſon is born, he 


enter upon his uncle, and fo thall a poſthumaus iſſus 
upon the Lord by eſcheat. F. M. B. 195. 


It 
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It has been objected, that the Ducheſs cannot make out het 
title in a formedon in reverter. But why not? ſhe need onl 
ſet out her pedigree, and allege the death of the donee in tal 
without iſſue ; and that would bring it to the queſtion, whe- 
ther dying without iſſue capable of taking is not in law dying 
without iſſue. 8 Co. 88. n beds 


The recoveries ſuffered by Charles are of no effect, for if he 
was diſabled to take the te, he could not make a tenant 
to the praecipe, and then the recoveries are void. 


The ftatute therefore of x Fac. being in force; no eſtate 
veſting in a perſon diſabled, and no recovery by him ſuffered 
being good; ſince Philip by reaſon of the diſability cannot take, 
. but upon his conformity may be let in, or leaving iſſue ca- 
pable, that iſſue may take notwithſtanding the eſtate is gone 
over: to prevent an abeyance the leſſor of the plaintiff ſhall 
take, and ſo had a good title to make the leaſe, , 57 


 Chehyre Serjeant contra. The queſtion is whether the re- 
mainder limited to the heirs male of the body of Thomas be ex- 
tinct, ſo as the ſubſequent remainder to the right heirs of Lord 
Charles ſhall take place. If the firſt remainder be not extinct, 
the title is with the defendants by reaſon of their poſſeſſion. 


Under 1 Fac. we fay, the diſability does not prevent the 


veſting of the eſtate, but relates only to a pernancy of the 
profits, which will better anſwer the end of the ſtatute in en- 
c—_— conformity than loſing the whole eſtate without a 
poſſibility of being reſtored : his conformity is in the nature 
of a condition precedent, which if he performs he ought to 


reap the benefit of it. On the one hand it will be an en- 


couragement to the offender to be reſtored to a pernancy of 
the profits, whereas on the other hand if he ſhould not be re- 
ſtored, he will have no encouragement to conform. 


The effect of the recoveries is out of the caſe, for Philip 
claims paramount to them, and it would be hard his iſſue 
ſhould ſee the eſtate go over, and be put to a difficulty to con- 
vey a deſcent to himſelf, and get back the land from him in 
remainder. There is no law which reſtrains papiſts from 
ſelling their eſtates ; on the contrary it ought to be encouraged, 
for by that the proteſtant land intereſt is ſtrengthened. 


Tue crown ſhall have the profits during the diſability. of the 
offender, for the profits of the land are forfeited to all par 
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of benefit; 2s much as if the land itſelf were forfeited. - By a 
grant of the profits the land paſſes. 3 Ley. 289. 1 Inft, 4. b. 


The government ſought not the eſtates of the offenders, but. 
their conformity. If à minor under the guardianſhip of his a0 
uncle, who is his next heir, be ſent abroad by him; if it ſhould 

pe conſtrued that the eſtate is gone, then the uncle who was 
the greateſt offender would reap the benefit (a). Whereas if («) Sed N. B. 
the land veſts and the profits only are forfeited, it will be as great 1 
hindrance to childrens going nd ſea, and no encourage 

ment to the guardians to ſend them, and then too there will be 

no abeyance. | | 


The reaſon why the puniſhment under 3 Car. is leſs than 
1 Fac. (for he put 3 Fac. out of the caſe} is, becauſe 1 Jac. 
was made upon a pinch, and when the bent of the nation was 
againſt the papiſts, and when that occaſion was ſerved, it was 
thought proper to mitigate the penalties, 


This diſability cannot amount to a refuſal, ſo as to make 
the eſtate go over, for the offender could not bar his iſſue by 
matter en pais. The diveſting and reveſting eſtates is not fa- 
voured in law. 1 Co. 87. 22E. 3. 19. Hob. 336, 346. 
Fitz. Dower 143. Maynard 161. the eſtate ſhould be ſent 
over, it can never be brought back again, and then the pro- 
viſion in benefit of the heir would be to no purpoſe. 


At common law profeſſion in religion was equivalent to death: 
it was a civil death, and a formedon would lie, e quod ſuſcepit 
fuper ſe habitum religionis, in quo habitu profeſſur ut. 1 Infl. 
133. F. NM. B. 196. And a writ of unceftor would lie 
upon ſuch a ſuggeſtion. | . 


I admit the poſthumous iſſue in tail may enter upon the re- 
verſioner, for he only takes pro bac vice to prevent an abeyance, 
of which there is no danger in the caſe at bar, if our con- 
ſtruction prevails. | : 


| He inſiſted likewiſe on the matter of the pardon and the life 
of Philip. | And ET ; ; 
— ; * ; 
The court ſaid nothing, taking this to be the laſt argument : 
and ſo it ſtood two terms upon a curia adviſars vult, But 
then underftanding, other counſel had been retained to argue, 
if occaſion; they deſired to hear them, And Trin. 4 Geo. 
(Parker C. J. being made Lord Chancellor, and Forteſeue come 


down into the King's Bench) it was argued a fourth time o : 
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Sir Thomas Ponys for che phaintiff, and Sit Edward: Monte 


Fourth argu- Fir Thomas Powys. In order to make a title in the plaintiff 

ment. upon this record, I ſhall; endeayour to prove, that Lord Charls, - 
being educated in a foreign popiſn ſeminary, and continuing 
a papiſt to the time of his death, was by the ſtatute of 1 Jac. 1. 
c. 4. diſabled and made incapable to inherit any legal eſtate, and 
conſequently the recoveries ſuffered. by him are void, and in- 
effeQual to bar the remainder under whieh we claim; and that 
Nlili aantinuing under the ſame diſability, the eſtate-tail is 
ſpent, and the ducheſs muſt enter as in her reverſion. | 


For this purpoſe I ſhall conſider theſe three things. 1. What 
will be the conſequence upon the, ſtatute of 1 Jac. taking it 
ſingly and by itſelf. 2. What alterations have been made 
by any, ſubſequent ſtatutes. And 3. What influence the 
common recoveries and, the life of Philip will have in prejudice: 
of the Ducheſs's title. ; | Dk ta 


1. Then, to take 1 Jac, by itſelf, and conſider. it in relation to 
this caſe. - Upon this ſtatute it is that we muſt make our ſtand, for 
I muſt admit. that the common recoveries, and the liſe of Philip, 
will be objections againſt us, unleſs we can have the aſſiſtance 
of this ſtatute to remove them. And as this is to be our foun- 
dation, it will. be proper to obſerve the time and occaſion of 
making it. | | 


It is very well-known, that during Queen Elizabeth's reign 
the papiſts were very active in finding out means to ruin the pro- 
teſtant religion, or, in the language of thoſe times, to fight the _ 
| pope's battles. Amongſt other expedients that were thought of, tit 
| and put in execution, this of erecting popiſh ſeminaries in fo- 
| | _ reign parts for the education of the Engliſb youth was one of the 
| ; principal contrivances of the papiſts to bring about their deſign; 
and therefore the government at that time was very vigilant to 
prevent the ill conſequences of it. And to that purpoſe a law 
was made 27 Eliz. c. 2. which being very doubtful and obſcure 
in many reſpects, and thought hy ſome to be but a temporary act. 
which expired by that Queen's death, it had not the intendel 
effece. | | 


 _ Immediately upon King James's acceſſion: to the throne the 
ſtatute we are now upon was made, as an effectual proviſion 
againſt ſo great a miſchief. And as the miſchief was great, ſo the 
Parliament thought there was no time to be loſt in putting a ſtop 
to it, and therefore one of the firſt things they ſet themſelyes 
about as ſoon as they came together, was to apply a proper remedy 

to 
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to this miſchief. This early care of theirs will be ſufficient to 
ſilence any inſinuations, as if this was but a trifling and an inſig- 
nificant attempt, and not deſigned by the Parliament to bring 
the papiſts under thoſe difficulties, which it is objected will be 
the conſequence if our conſtruction prevails: in anſwer to 
which they of the other fide ſet up a conſtruction, which tends 
only to make this (as they call it) a ſtill- born ſtatute. I need 
not mention the rule laid down in Hob. 87, 93, 97. that an act 
of Parliament ſhall never be conſtrued to be void, if it can poſ- 


ſibly be otherwiſe ; but ſhall be expounded in ſuch a manner, that 
it may as far as poſſible attain its end. 


The ſtatute has a two-fold operation. 1. To create an inca- 
pacity to take any eſtate, under the words, be diſabled and made 
incapable to inherit, purchaſe, take. 2. To prevent the enjoying 
any eſtate veſted before the offenſe, implied in theſe words have 


er enjoy. 


The whole clauſe runs, © That every ſuch perſon fo paſſing 
« or being ſent, &c. ſhall, as in reſpect of him or herſelf only, 
and not to or in reſpect of any of his heirs or poſterity, be diſ- 
« abled and made incapable to inherit, purchaſe, take, have, or 
« enjoy any manors, lands, &c.” And then follows the pro- 
viſo for conformity. 


It is the firſt part of thoſe words creating the diſability to take, 
which is what we Ws upon, for the offenſe was committed by 
Charles and Philip before the deſcent of the eſtate to either of 
them ; ſo that what might be the conſtruction of the ſtatute as 
to eſtates ved will not need to be now conſidered, being en- 
tirely foreign to the preſent queſtion. | 


The words be diſabled to inherit, purchaſe, take, are very ſtrong 
and ſignificant, and without doubt would have been ſufficient to 
have hindered any eſtate from veſting in the diſabled perſon, if 
the ſtatute had not gone on, and made proviſion for the benefit of 
the heir. The word inherit would have prevented any deſcent 
to the offender, and the word tate would have ſtopped him from 
Claiming as a purchaſer. The words in Lord Delaware's caſe 
are not fo ſtrong, and yet the dignity was held to be ſuſpended, 
and he no baron, but only an eſquire. The ſtatute of 11 & 12 

3. c. 4. is penned in the very ſame expreſſions, and upon 
that it has been held, that no eſtate would paſs to a papiſt by 
any conveyance whatſoever. The words of 31 Elix. againſt 
umony have been conſtrued to create ſuch a diſability, as that 
the preſentee cannot bring an ejectment, or ſue for tithes ; and 
* the words there are not heaped up ſo elaborately as in our 
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But it is contended, that the words, in reſpect of himſelf only 
and not in reſpect of his heir, do reſtrain and qualify the others, 
and ſhew the eſtate was deſigned to veſt in the anceſtor, in order 
to enable the heir to take. f e | 


To this I anſwer, That they are not to be conſidered as 
words reſtraining the former: if it be any, it muſt be but a 
partial reſtriction, as to lands, tenements and hereditaments 
only, and not to leaſes, goods or chattels, which the heir has 
nothing to do with; and it is abſurd to ſay they ſhall qualify as 
to part, and not throughout. This ſaving the right of the 
heir, enures only as an exception of the heir, and leaves the 
ſtatute to run in non exceptis, for the exception helps to prove 
the rule, and ſhew that the offender himſelf was deſigned to be 
left under the utmoſt force of the former words. Tr peN2 


The offender himſelf was the perſon principally aimed at ; the 
care of the heir was but a ſecondary intention, and therefore 
the firſt is not to be overthrown to make way for the ſecond. 
But fay they, what uſe then will you make of this ſaving? were 
the words added with no view or deſign at all? I anſwer, They 
were put in only in majorem cautelam, to ſatisfy every body, that 
only a perſonal difability was intended: they were not added as 
neceſſary, but to prevent any doubts which might ariſe in pre- 
judice of the heir, and as my Lord Cote ſays, Jo ſatisfy igno- 
rant men, and alſo to clear any ſuſpicion, as if the Parliament 
intended to reſemble this caſe to that of an attainder, and ſo cut 
off the communication between the anceſtor and heir. If the 
other ſide will have us find out ſome uſe or other for theſe words, 
what can it be, but only to enable the heir to make out his title 
through one who was never ſeifed ? | 


But ſurely it is no conſequence, that becauſe the diſability is 
not to run upon the heir, therefore the eſtate muſt veſt in the 
diſabled anceſtor. This would be entirely to overthrow the ſta- 
tute, for then, contrary to the words, he will inherit and talt. 
And if he be allowed to inherit and take, they muſt at the fame 
time give him a power to. alien, and by this means he will be 
enabled to prevent any diſcovery of his offenſe, for none but 
the next heir will take that advantage, and if he does, the other 
knows how to revenge himſelf. } 


In order to overthrow our conſtruction, and yet leave the act 
to have ſome effect, it has been inſiſted for the defendants, that 
the ſtatute only creates a diſability to take the . profits. 


To 


* 
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To this 1 anfwer; that there are no words in the Ratute 


and can it be imagined, that if the legiſlature had intended fo, 
they would not have adapted the words to ſuch an intention? 
Can any one think they would throw in clauſes out of abundant 
caution in one place, and yet be entirely ſilent in fo material a 
point as this? The ſtatute diſables them from taking or enjoying 
goods and chattels in the fame clauſe which relates to lands ; 
now nobody can have the profit of goods, and chattels, but he 
who has the property, and the offender cannot have the pro- 
perty by reaſon of the ſtatute; fo that conſtruing the profits 
only to be forfeited can go but to part, and it is abſurd to 
create diſtin& diſabilities as to the real and perſonal eſtate, 


when the ſtatute has coupled both together, and made no diſ- 
tinction between them, as 


The ſtatute ſays the offender hall not tate. The defendants 
by their conſtruction ſay he hall tate, and fo they give the ſta- 
tute an operation as to a pernancy of the profits, a matter in 


which it is filent, and this is to overthrow the plain ſenſe of the 
words, which diſable him from taking the eſtate. 


And as it is pretty extraordinary to think the ſtatute deſigned 
only that the pernancy of the profits ſhould be forfeited; fo it 
is much more extraordinary, that if they had ſuch a deſign, 
they ſhould take no care to diſpoſe of them elſewhere, or name 
the perſon they intended ſhould have them during the diſability. 

The fame Parliament were ſo far from thinking that a matter pro- 

per to be left undetermined, that when by the ſtatute of 3 Zac. 

they diſabled an offender againſt that ſtatute from enjoying any 

eſtate, they immediately directed the next proteſtant of kin to 

take the profits: if they had any ſuch deſign in our ſtatute, 

they would have expreſſed it in the ſame manner; but they very 

well knew, they had no occaſion to direct the application af 
the profits, when they had before diſpoſed of the whole eſtate. 


They endeavour to ſupply the want of a direction to whom 
the profits are to go, by telling us, that by conſtruction of law 
the crown ſhall have the 'profits, becauſe this is a publick of- 
fenſe, and not to the detriment of any particular perſon, ac- 
Cording to the caſe of Woodward v. Fox, 2 Vent. 187, 267. 


If this was to be allowed, I know no uſe the ſtatute would 
be of; the profits could only be forfeited as in outlawry in a 
perſonal action, and it would be in the power of the offender 
to deprive the King of the pernancy of the profits by his 
aicnation ; not to mention the prejudice that would accrue to 
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the heir; whereas if it be conſtrued, that the offender is dif. 
abled to take, he will be conſequently diſabled to alien, and 
then, and not till then, the act will have its full force. 


But whilſt we are arguing to preſerve the eſtate for the heir, 
againſt the alienation of the anceſtor, we are told, that we are 
endeavouring to defeat one great end and deſign of the ſtatute 
which was to ſtrengthen the proteſtant landed intereſt ; for 
ſay they, give us the eſtate that we may alien it to a proteſtant, 
and that will be a means tq work us out of the kingdom. 
To this, I muſt obſerve, that it is a little unlikely, they who 
are ſo ſolicitous to get the eſtate, will be ſo willing to part 
with it. To what purpoſe ſhould they argue themſelves into 


the eſtate, if they can ſo readily leave it as ſoon as they have 
it? They can never be in earneſt when they tell us, they only 


deſire the eſtate to have an opportunity to ſhew the world how 
generouſly they can relinquiſh it. They who argue in this 
manner, muſt diſtinguiſh between a purchaſe and a deſcent; 
for when they contend for lands by deſcent, in order to hand 
them over to a proteſtant ; they can never mean, to ſecure to 
themſelves a power to alien to one of their own religion: that 
would be to make him a purchaſer againſt the expreſs words of 
the ſtatute, and would alſo overthrow that plauſible pretence of 
theirs, of ſtrengthening the proteſtant landed jntereſt; for if 
they may alien at all, they muſt have a general. power, and 
then it can hardly be ſuppoſed they will turn their backs on 
their own religion, in order to propagate hereſy, and root out 
themſelves, | 


If the gentlemen who argue in this manner are really in 
earneſt to advance the proteſtant intereſt, I, can ſhew them a 
way how it may be done more effectually than that they are now 
in; it is only by keeping the eſtate from ever veſting in a papiſt, 
and giving it away to the next perſon capable of taking it. 
This is a plainer and eaſier way to bring about what they 
pretend to have ſo much at heart ; for if the proteſtant interelt 
be beſt advanced by working papiſts out of their eſtates, then 
I am ſure that end will be eaſier effected by keeping them out 
entirely, than by letting them in upon a bare promiſe, . how 
ſpecious ſoever, of ſurrendering their eſtates, when required. 


When any great miſchief is intended to be remedied, ſuch : 
conſtruction muſt be made as will tend the moſt effectually to 
prevent the miſchief. The miſchief is, that children go beyond 
the ſeas for a popiſh education. Now, if our conſtruction pre- 
vails, the offender will be in a manner cut off from his ow" 


family and his native country: he will be in many reſpects on 


— 
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an alien, exile, or one profeſſed; and the bringing all theſe 
diſabilities upon him will be a means to deter him from going, 
and then the end of the ſtatute is anſwered. In making this 
conſtruction we go along with the words and reaſon of the 
ſtatute, but they on the other fide in their expoſition leave both 


behind them, and under pretence of finding out a plain, eaſy 


operation for the ſtatute, they ſet up an imaginary conſtruc- 
tion of their own, which I have before ſhewn tends only to 
overthrow it. 


But this milder conſtruction of the diſability and ſinking it 
below the words ought not to prevail for theſe reaſons, 1. Be- 
cauſe it is contrary to the rules laid down in expounding ſta- 
tutes made for the advancement of religion, for ſumma eff ra- 
tis quae pro religione facit. Such ſtatutes, ſays my Lord Hz. 
bart in Colt v. Glover's caſe, are to be extended even beyond 
the words. And ſo is 11 Co. 70. Magdalen College caſe, where 
there are many inſtances of this nature. There words, thort 
and imperfect in themſelves, were carried beyond the letter to 
attain their end, but we are told in this caſe, though the words 
are full and expreſs, yet the ſenſe is to be ſoftened and miti- 
ene. 2. Becauſe it is contrary to the rule of expoſition of 
atutes made to prevent any great miſchief in the common- 
wealth, or which enact any thing to its benefit. In 11 C. 
34. 2. it is ſaid, that ſuch ſtatutes, though penal, ſhall be 
taken by intendment, and he inſtances even in criminal caſes. 


This caſe comes under both theſe rules: the miſchief de- 
ſigned to be prevented by the ſtatute ſtrikes both at our reli- 
gion and civil government, to have our youth educated in 


ſeminaries of jeſuits, where they acquire the greateſt invete- 


racy againſt both. 


The rule of the civil law is, in dubio legis intentis non verba 
valent, but no rule can be ſhewn, that where words are plain, 
and expreſs, an intention ſhall be preſumed contrary to the 
words. I believe, if a common perſon was to read this ſta- 
tute, he would not be able to raiſe any doubts upon it, though 
lawyers we ſee have. 


When we have drove them out of all their holds, then they 
reſort to the ſaving in the ſtatute as their laſt refuge; and ar- 
gue, that becauſe the eſtate is ſaved to the heir, therefore it 
ſhall veſt in the diſabled anceſtor. But ſurely this would be a 
very ſtrange expoſition, to draw ſuch an inference from the 
ſaving words of a ſtatute, as will overturn and deſtroy the 
very purview itſelf. And thus they who are fo folic:tous to 
let up the ſaving for the benefit of the heir, are all the while 


doing him the greateſt miſchief; for if the anceſtor” has the 


ate, he muſt have it with a power to alien, and this will 
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enable him to keep all under him in ſubjection; for if the pro- 


teſtant heir goes to take the advantage, he will ſell; if he be a 


remainder-man, he will ſuffer a common recovery, and re- 
venge himſelf that way. There is no need in conſtructions 
upon ſuch ſtatutes to give the eſtate to the anceſtor, for in 
Lord Delaware's caſe the peerage never veſted in William, and 
as the book takes notice, he was but an eſquire, and yet the 
dignity deſcended to Thomas. 


They aſk us, If the eſtate is not in the offender, where is it? 
To this I anſwer, that certainly it is not in the diſabled perſon, 
if it can go any where elſe; for that would be maledi&a. con- 


firuftio quae corrumpit textum. In Hob. 87. it is ſaid, that an 


act of Parliament may indeed be void, but not if by any poſſi- 
bility it can be otherwiſe; and that whatever is a neceſl: 
conſequence of a ſtatute, is as much a part of it, as if it had 
been contained in the body of it. Hob. 293. It may make a 
felony, and Bro, Corone, it may operate as a pardon by in- 
tendment. 
Again: Where an act of Parliament has made any new 
point, the Judges are to conſtrue it ſo as to make it practi- 
cable, though it thwarts ſome of the maxims of the common 
law; for that is the main buſineſs of all acts of Parliament, to 
correct the common law; and if a ſtaꝗtute be inconſiſtent with 
the common law, and both cannot ſtand together, then the 
rules of law muſt give place to the ſtatute, and not the ſta- 
tute to them. | 


I muſt admit it to be, a good rule in expounding ſtatutes, to 
o as near the common law as we can, provided we do not 
fer up the latter to deſtroy the former, but blend them one 
with another as long as they will hold together, and when 
they grow inconſiſtent, then the common law is to be rejected. 


To ſee then where the eſtate is, let us firſt conſider where 
it is not. It is not in the offender, by reaſon of the ſtatute, as 
I have before ſhewn; and if not in him, then there can be 
no pernancy of the profits in the crown; for 1 Inft. 13. 4. 
where the ſon was attainted, living the father, it was held, 
the King could not claim by eſcheat, becauſe the ſon never 
had any thing, It cannot go to the heir of the offender dur- 
ing his anceſtor's life, for nemo eft haeres viventis, and therefore 


fince it cannot go any where elſe, it muſt return to us, who | 


are the reverſioner, as to the firſt mover. Thus eſtates are 
ſuppoſed to have firſt moved from the lord, and therefore when 
the tenant dies without heir, it goes back to the lord by way 
of eſcheat. So of eftates-tail ; if nobody be capable to take 
them up, the donor muſt enter as in his reverſion, To 
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To this they object the proviſs in the ſtatute, for conformity: 


and aſk us how they ſhall have back their eſtate again, in caſe 
they ſhould conform. 1 


This admits of two anſwers: 1. It does not appear that this 
proviſo has any retroſpect, or words of reſtoration in it; it only 
makes him from thenceforth capable of taking an eſtate, but 
does not provide that he ſhall be as if he was never under any 
diſability, He loſes what ſhould have veſted during his re- 
cuſancy as a puniſhment for it, and his conformity is as a con- 
dition precedent to his taking any future eſtate. When he 
has lived as a recuſant all his life, it is not reaſonable, that a 
feint conformity at the laſt ſhould put him in the fame con- 
dition with thoſe who have been always innocent. 2. But 
admitting that the offender is deſigned to be reſtored to all upon 
his conformity, then I inſiſt that he may call for that eſtate 
which paſſed by him during his diſability, for the ſame act 
which incapatitates him to take, may put him in flatu que 
on its own terms. One act may attaint a man, and another 
reſtore him upon condition; and why may not the ſame ſtatute 
do as much? There is no more difficulty in ſhifting the eſtate 
from the reverſioner to the conformiſt, than in the Prixce's 
caſe from him to the crown, and ſo back again when there is 
a new Prince of Wales, which deſultory kind of inheritance has 
been held good. In the Earl of Derby's caſe in Raymond, it is 
laid down, that where eſtates are limited by a ſtatute for par- 
ticular purpoſes, they are not to be meaſured by the rules of 
law, elſe ſays the book, how could the Prince's cafe be law, 
but that the Judges were obliged to go according to the act. 


Thus according to Beaumont's caſe, 9 Cz. and Hob. 257. 
eſtates-tail may ceaſe and riſe again. It is one of the maxims 
of the common law, that a freehold cannot be in abeyance, but 
yet we know, in caſes of neceſſity, the contrary is every day's 


experience: as where a parſon dies, the freehold is in abey- . 


ance, Litt. ( 646, 647. So where houſes are annexed to 
offices: and the like of eſtates-tail. Lit. & 649, 650, 613. 
1 Int. 331. a. 345. 4. So there may be a moveable fee- 


ſimple both as to perſons and as to place. A man may be 


paſled over as a perſon not in «fe, as a monk who is civiliter 
mortuus, who may notwithſtanding upon his deraignment enter 
upon the reverſioner. 2 Roll. Abr. 150. B. 


Suppoſe tenant in tail dies, leaving his wife frivement enſeint 


with a ſon; this ſhall not hinder the reverſioner, but that he 
may enter till the birth, and at the birth the tail ſhall revive ; 


for the expectation and preſumption that there may be a child 
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ſhall not keep the freehold in abeyance. 7 Co. 8. b. And 
from hence we may argue à fortiori, that any expectation of 


conformity ſhall not keep us out, ſince that is more unlikely 
than the birth of a child en ventre ſa mere. I ſhall leave this 


firſt point with inculcating that the incapacity in our caſe is to 


take, and not barely to enjoy. | 


2. It being thus eſtabliſhed that the act of 1 Fac. has cre, 
ated an incapacity to take: the next thing to be conſidered is, 
whether any ſubſequent ſtatutes have altered the law in this 
point, and taken off the. diſability. * 


It is not. contended on the other fide, that there ever was 
any expreſs repeal of this ſtatute ; but the moſt they pretend 
to is, that it being inconſiſtent with the ſubſequent ſtatutes, it 
is implicitly repealed, according to the rule, /zges poſteriores 
leges priores contrarias abrogant, 


Before I enter upon the conſideration of the conſiſtency or 
inconſiſtency of the three ſtatutes, I would obſerve, that re- 
peals by implication are to be uſed very tenderly, becauſe they 
infer a very high reflection upon the law-makers, as if heed- 
leſly and unknowingly they made contrary and inconſiſtent 
laws. 11 Co. 63. 1 Roll, Rep. 91. 


It was given up in C. B. and agreed to in this court, that 
3 Zac. relates to different perſons and different offenſes from 
I Fac. and therefore I ſhall paſs it by and take no notice of it. 


The ſtatute of 3 Car. is that which is ſet up by the other ſide 
to be the governing act, and an implicit repeal of 1 Fac. not- 
withſtanding it enacts it to be put in due execution, which is 
ſufficient to ſhew it was not intended as a repeal, 


It was ſaid upon a former argument, that 1 Fac. was made 
upon a pinch, and when the bent of the nation was againſt the 
papiſts, and it being very ſevere upon them, 3 Car. was made 
to mitigate thoſe penalties. . In order to anſwer this pretence 
I muſt reſume the hiſtorical part of the caſe, and conſider the 
circumſtances of the nation at the time of making this latter 
ſtatute, During Queen Elizabeth's and King Fames's reigns 
the people were very jealous of the deſigns of the papiſts, and 
therefore we ſee endeavoured 1 ſeveral acts of Parliament to 
fence againſt them: upon King Charles's acceſſion to the 
throne, their ſuſpicions were rather increaſed than dimi- 
niſhed ; that Price was then newly married to a daughter 
of France, a Reman catholick, and ſeveral favours were at 


that time ſhewn to the papiſts : this occaſioned great dif- 
| | quietude, 
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quietude and uneaſineſs to thoſe of the proteſtant reform · 
ed religion, which afterwards broke out into an open rebel- 
lion, and ended in the murder of that Prince, and the ba- 
niſhnent of his ſon. It is well known, that the Parliament 
which enacted this law was far from being acceptable to the 
court, and therefore it was ſuffered to continue but a ſhort 
time, and then followed the long intermiſſion of Parliaments ; 
as this Parliament was not in the intereſt of the court, ſo they 
were highly incenſed againſt the papiſts, who they began to 
fear were likely to gain ground, and therefore they ſet them- 
ſelves at work to attack them in that which was their weakeſt , 
place, namely in taking away the eſtates veſted before the of- 
ſenle, as to which the former ſtatute was doubtful ; ſo that now 
they were able to meet with them both ways: by 1 Fac. they 
prevented the ve/ting, and by 3 Car. the keeping any eſtate after 
the offenſe. Now if it ſhould be conſtrued, that the meaſure 
of all theſe diſabilities muſt be by 3 Car. then that Parliament, 
inſtead of diſtreſſing the papiſts as was intended, has rendered 
heir condition more eaſy; for on 3 Car. a conviction is re- 
quiſite, to avoid which they may keep abroad, and have the 
frofits of their eſtates tranſmitted to them, for they will be out 
> the reach of any proceſs neceſſarily previous to a conviction. 


But the main end and deſign of this latter ſtatute (which has 
not yet been mentioned) was to lay a heavier puniſhment upon” 
the perſon ſending, who before forfeited 100/. only, and the 
chid ſent, who was the moſt innocent, bore all the reſentment 
of the ſtatute z whereas both are now put upon the level, and 
ſome new diſabilities are created, as from being executor, &c, 


and it alſo extends to private ſchools, which the others, did 
not, | ö 


3. I come now to conſider what influence the common 


recoveries and the life of Philip will have in prejudice of 
the Ducheſs's title, | 


Now as to this point, what I ſet out with will principally 
govern it, for if the ſecond Charles never had the eſtate in him 
(as upon my former reaſoning I apprehend he never had) then 
the recoyeries will be void, and ſuffered by a perſon out of 
poſſeſſion ; as if the iſſue in tail ſhould ſuffer à recovery in 
the life-time of his father : a fine indeed he may, but that is 
by the expreſs proviſion of the ſtatute 32 H. 8. c. 36. 


| As to the life of Philip, my objectians againſt the eſtate's being 
in abeyance, and the way I have ſhewn how he, or his iſſu 


ez 
may be reſtored upon conformity, will be ſufficient to remove 
lat obſtacle, * 2 
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But to come cloſer. Say they, whilſt there is iſſue the re- 
verſioner cannot enter. I deny that in this caſe. {ſue muſt 
be heir of the body, Hob; 346. Dy. 332. a. Pl. 560. and 
he muſt be iſſue inheritable, which Philip is not: he, as I have 
before ſhewn, is difabled; and cannot call for the eſtate ; ac- 
cording to 1 Ven. 417. he is to be conſidered in conſanguinity, 
but not as heir. And if he cannot take, then his iſſue cannot, 
(admitting him to have ifſue, which is not found; neither is it 
ſo in fact, ſo that the argument is only from a poſhbility of his 
having iſſue) for it is not enough that he is iſſue, unleſs he be heir 
of the body to claim the intail, and heir of the body he cannot 


be in the life of Philip, for nemo ef haeres viventis. My Lord 


* 


Coke, 1 Inft. 377. a. puts the caſe of tenant in tail to him and 
the heirs male of his body, he has iſſue a daughter, who has 
iſſue a ſon; the grandſon, ſays he, ſhall not keep out the re- 
verſioner, though he be heir of the body, becauſe he does n 
derive his deſcent through males. It is ſaid of an exile, 
perdidit patriam, and it will ſound as well to ſay of Philtp 


We ate not obliged to' wait for the poſſibility of His con 

forming. Shall an eftate ſtand ſuſpended, becauſe it is poſſi 
an alien may be naturalized, or a monk be deraigned ? Eye 
in the caſe of an infant en ventre ſa mere, which is ftronge, 
the eſtate goes over till the birth. CY. El. 422. 1 afl. 391. 
29 A. pl. 61. Plowden 557. indeed ſays, there might be an 
occupant in that caſe cited out of the book of e, but tut 
was only. ſaid arguendo, and is contrary to Tel. g; 2 Noll. Ar. 
151, 152. for he muſt claim by a que ate. If an advowſon 
be granted to A. for the life of B. and A. dies before a vacancy, 
the grantor ſhall preſent, and there ſhall be no occupant. 


The next thing relied upon by the defendants is the act of 
general pardon, 2 W.& M. ft. 1. c. 10. which, fay they, has 
cured all. This has been ſufficiently anſwered by thoſe who have 
argued before me ; as there are exceptions in it, and it is not 
found, the court will not take notice of it. H. P. C. 252 
Ce. El. 125. 1 Keb. 20. 1 Lev. 26, 76. Bro. Charter di 
Pardon 46. Pleading 124. 8 E. 4. 7. 4 H. 7.8. b. The 
general words might pardon the offenſe, but would not reſtore 
the forfeitures without ſpecial words. 1 Lev. 120. 1 Saund. 
362. If ſimony be pardoned, yet that does not operate ſo as to 
reſtore the oftender to the living. 5 Med. 15. | 


The laſt thing they object to us is, that Charles was in po- 
ſeſſion all his life, and therefore the recoveries are good: but wa 
this any other poſſeſſion than that of a wrong doer? A per 
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might be a difſeiſor, but yet it will not be pretended he had any 
legal eſtate in him; no, he was at beſt but an occupant, and in 
this caſe Charles was no more ; he had it is true a pernancy of the 
jrolits, but that, is all; he had not ſuch a poſſeſſion and free- 
Fold as enabled him to bar the remainder by coming in as 
vouchee in a recovery. I deſire to know, whether it will be pre- 
tended, that if a papiſt ſince the 11 & 12 . 3. c. 4. ſhould 
t into poſſeſſion, and receive the profits of an 4. whether 
Fay ne can be deemed to be in legal actual poſſeſſion ? Certain- 
ly he cannot: he cannot take advantage of his own wrong, and 
no more ſhall the tortious entry of Charles (for ſuch it was) enure 


to his benefit, and turn to the prejudice of us, who are in re- 
verſion. | 


There is one thing more which they preſs upon us, and that 
is, that we can ſhew no inſtance where this act has been put in | | 
execution in the manner we are contending for, or indeed in 
any other manner. I may retort the argument upon them, and 
demand to know, if they can produce any caſe which ſeems to 
look their way, or ſo much as countenance the conſtruction they 
have ſet up: the truth is, the matter is ſtill at large, and no ar- 
ron can be drawn by either fide from the diſuſe of the ſtatute. 

Many ſtatutes there are in full force, upon which there are no 
footſteps for many years. And as to this particular ſtatute, I 
can give them 'a very good reaſon why it was never yet drawn 
in queſtion ; they of the ſame religion will never take advantage 
of it, and theſe are the people who moſtly have it in their pow- 
er, though in our caſe indeed the reverſioner is a proteſtant: 
beſides, it is very difficult to prove a foreign education, and a 
| being ſent with intent, for the jeſuits, though they were caught 
in this caſe, will never be caught again; none but a man of 
Duke Hamilton's application and intereſt could have brought 
them over; but now they know the conſequence, they will 
never be prevailed with to give the ſame teſtimony, and as this 


rh: oo fixit caſe upon the te, ſo in all probability it will be 


mm 3 


Sir Edward Northey contra. I ſhall not need to go about ta 
prove a title in the defendants upon this record, for their poſſeſ- 


hon is ſufficient againſt the plaintiff, who muſt recover upon his 
own ſtrength, 


The plaintiff relies on 1 Fac. only, but in my argument I 
pin them altogether, and admit them to be conſiſtent ; for 

my Lord Coke ſays, where there are ſeveral ſtatutes relating to 
ſame matter, one muſt not be ſingled out from the reſt, but 
the conſtruction muſt be uniform upon them all. The three 
ſtatutes now in queſtion were all made with the ſame view, and 
to prevent the ſame miſchief, and that was to be brought about 


by laying heavy puniſhments upon the offenders, and thereby 
obliging them to conform, 
There 
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There are two ſorts of offenders; thoſe who ſend, and they 
-who are ſent, which latter we ſay forfeit only the profits of their 
eſtates, and that was taken to be the conſequence of the ſtatute 
at the time of making it, and therefore 3 Fac. does not introduce 

any new law when it ſpeaks of the profits, but only direQs the 
application of them to the next proteſtant of kin, which under 


1 Fac. the King as pater patriae was intitled to. | 


The plaintiff does not make his caſe on 1 Fac. which reſpects 
only the intent, but has brought it within the words of 3 Car. for 
it is found they were actually educated, which is carrying the 
intent into execution. ane | 


I ſhall put every thing out of the caſe, but the operation of the 
ſtatute as to deſcents. I would fain know, if this was an 
eſtate in fee deſcended, who ſhould have it? The heir according 
to their maxim cannot, and ſhall it eſcheat to the Lord, as if the 
whole eſtate was ſpent? Can it be thought the legiſlature in- 
tended to favour the Lord or reverſioner before the innocent 
iſſue? He muſt be prejudiced, unleſs it be conſtrued, that the 
profits only are forfeited. The conſtruction muſt be, that the 
anceſtor ſhall take the legal eſtate, but he ſhall take no benefit 
by it: he ſhall not take for the advantage of himſelf, but for the 


benefit of his poſterity he ſhall. 


The ſtatute 11 & 12 V. 3. has the words be diſabled to inherit 
or take, but yet in the caſe of Pye v. George 1 Fuly 1709. in Cant 
it was held, that the ſubſequent words had controlled the for- 
mer, ſo that they carried away no more than a pernancy of the 
profits, and the 4 eſtate deſcended notwithſtanding. 


A man may take only for the benefit of another, as a perſon 
attainted, for the benefit of the crown. 1 Inft. 2. ö. 2 Roll. 


I put all the rules of law out of the caſe, and come to the pro- 
viſo for conformity: and I take it, that upon conformity the of- 
fender is to be in fatu quo; and if fo, how can the eſtate be 
reveſted? There is no proviſion for it in the ſtatute, and that is an 
argument it was never intended the eſtate ſhould go over, My 
Lord Delaware's caſe, cited of the other fide, is a caſe which 
bas room enough to hold us both. It ſays that Thomas ſhall 
claim from William, and not through him. Now the word frm 
implies he was ſeiſed, for otherwiſe Thomas could not claim from 
him. Here the eſtate-tail is not ſpent, and therefore the rever- 
ſioner cannot be let in, 
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I is objected; that the freehold ſhall not be in abeyance. I 
nſwer, it is not; it is in the offender. thy 


It is ſaid, Philip has no iſſue, and the reverſioner muſt not 
be obliged to wait upon that contingency. Anſwer: We 
muſt. provide for what may be, as well as what is; the law 
never ſees any impoſſibility of having iſſue, and therefore upon 
a general intail there can be no tenant in tail apres poſſibility. 
Here is a poſſibility that Philip may have iſſue, and there- 
fore the eſtate muſt continue to ſerve that poſſibility whenever 
it ariſes. 

Another objection is, that if we have the eſtate, we may alien 
it. I anſwer: The ſtatute never intended to put the heir out 
of the power of the anceſtor, but only that he ſhould: not be 
hurt by the diſability of the anceſtor... - : ; 


We do not now rely on the recoveries; but ſet up the life 
of Philip againſt the plaintiff, I agree, if tenant in tail leaves 
iſſue an alien, the remainder-man may enter, for ſuch iſſue is 
as none. | | 1 


If therefore the eſtate veſts, and the profits only are forfeited 
during the diſability, then the leſſor of the plaintiff can have no 
title, | 8 


Sir Thomas Powys replied. In Lord Delaware's caſe it is ſaid 
the peerage never was in William, he was only an eſquire, and 
this deſtroys the inference from the word from. As to the caſe of 
IlVaodward v. Fox, it is a caſe primae impreſſions, and a long 
while after this ſtatute, ſo that the law-makers could not know, 
the profits would go to the crown of courſe, it not being a 
point ſettled till that caſe. I know no body to whom the eſtate 
would have gone, had this been a deſcent in fee, but to the 
lord by eſcheat; and it is no new doctrine. to diveſt eſtates 
eſcheated, as on birth of a poſthumous heir, . or. reverſal of an 
attainder. 3 Inſt. 231. And the ſame may be done on Philip's 


conformity, 


Curia adviſare vult. And Trinity 6 Geo. the court delivered 
_ their opinions ſeriatim, beginning with the puiſne Judge. 


Mr. Juſtice Forteſeue. In delivering my opinion in this caſe, Rec:1utio curiae, 
L ſhall make three points, which I deſign to ſpeak to diſtinctly, 
1. What eſtate veſted in the ſecond Charles, who ſuffered the 
recovery, upon the ſtatute of 1 Fac. 1. c. 4. independent of the 
ſubſequent ſtatute, 2, What alteration was made in that law 
by the 3 Car, 1, c. 2. and how the conſtruction will be on wp 
ole 
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alt es taking them together. 3. What will be the 


effect of Philip's life, who upon this record muſt be taken to be 


— 


I. The reformation, which was begun in Henry the eighth's 


time, and compleated in the reign of Queen Elizabeth, had 
rendered it difficult for the papiſts to educate their youth at 
home as they defigned, and therefore it was the advice of the 
pope at that time, to erect colleges abroad, that the Engliſb youth 
might be ſent thither. And purſuant to-this advice, in the year 
1598, there were two ſet up, one at Rome and the other {at 
Doway, by which means many of our youth were drawn out of 
the kingdom, to the no ſmall prejudice thereof; and in order 


to put a ſtop to this miſchief, the ſtatute of 1 Fac. 1. c. 4. was 


made, which though it be a penal law, yet it ought to have a 
liberal conſtruction, becauſe it fo much concerns the publick 
welfare of the kingdom : all laws are in ſome meaſure penal, 
but that is no reaſon to reftrain them in ſuch caſes as this, 
T1 C. 34. 70. Hatt. of Stat. 66. Hob, Colt v. Glover. 


And upon this act I am of opinion, that a perſon who re- 
ceives a foreign education in a popiſh ſeminary, has neither jus 
in re nor ad rem: he can take no eſtate at all, either real or 
perſonal ; he is diſabled to inherit, purchaſe, take, have. or en- 
Joy : and can any words be ſtronger than theſe? 


But it is faid the word enjoy implies a veſting of the eſtate, 
and that only a forfeiture of the profits was deſigned. Now if 
the word enjoy ſhould be fo taken, I do not ſee how it could affect 
this caſe; for that could only relate to lands veſted before the 
offenſe (which is a caſe that ſeldom happens to infants, and 
therefore cannot be ſuppoſed to have been uppermoſt in the 
mind of the legiſlature) but as to lands that are to deſcend after 
the difability, there are other words to take in that caſe, which 
are inherit, purchaſe, tate. Beſides, 1. It is a very rare == 
to expreſs a forfeiture by words of diſability only: in the ſtatute 
of 3 Car. there are words of forfeiture, 2. In a penal law it is 
too ſevere to conſtrue words of a preſent temporary diſability, 
into an abſolute forfeiture ; but if they ſhould, they will only 
relate to and chattels. 3. And it is plainly a difabilityin 
I 4* we do but compare the proviſo of that with the pro- 
viſo in 3 Car. which induces a forfeiture, In z Joc, he is diſ- 


abled to take, and therefore the proviſo for conformity reſtores 


him to a capacity of taking. In 3 Car. he forfeits; and there 
the proviſo reſtores him to the land, which ſhews the Parliament 
were aware of the difference between a difability to take, and 2 
forfeiture of the eſtate. 4. If only the profits ſhould be faid to 
be gone, what is that but the land itſelf. Co. Litt. 23. by ® 
grant of the profits the land paſſes. a 5 3 
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But it is objeted that he muſt take for the benefit of f 
1 4 only difabled in kee of himſelf, and not in eg 
ſpect of his heir. Lo this I anſwer : That theſe affirmative words 


; always imply 2 negative, and ſeparate the caſe of the anceſtor 


der ea. & Wis. WONT "Nall oo 5g like an attainder, 


which corrupts the blogd, but it ſhall fill flow pure from the 
anceſtar to the heir, : | 


In theſe caſes there is no need to leave any thing in the 
anceſtor, according to Lord Delaware's caſe, which is expreſs, 
that the dignity never veſted in the grandfather, he was no 
baron, but only an eſquire. And there the Lords and Judges 
were of opinion, that the heir might claim by him, this bein 
th perſonal temporary diſability, which differed from an 
attainder. | 


Then the objection recurs, Are theſe words of no uſe at all? 
It often happens ſo, that to ſatisfy the ſcruples of the ignorant 
words are added, which the more knowing part of mankind 
will plainly ſee were implied before: they are only explicatory 
of what went before, and ſerve to ſhew, that the heir in this 


caſe ſhall be enabled to make out his title through one whoa 
was never ſeiſed. | 


the rules of law, if the anceſtor was never ſeiſed? To this 1 
anſwer, 1. That at common law it is not neceſſary the an- 
ceſtor ſhould be ſeiſed, to enable the heir to take by deſcent. 


But ſay they, How can the heir take by deſcent according to 


Sbellg's caſe is, that where the anceſtor might have taken the 


eſtate and been ſeiſed, there the heir ſhall inherit. Nay in 
ſome caſes the heir ſhall take by deſcent, although the anceſtor 
never was or could be ſeiſed of that eſtate, as in Co. Litt. 378. 
where lands were given to A. and B. for their joint lives, re- 
mainder to the right heirs of him that died firſt, 4. dies, his 
heir ſhall take by deſcent : and yet the remainder never veſted 
during the life of 4, it being uncertain all that time, whether 
the heir of A. or the heir of B. ſhould have it. 2. Whatever 
it might be at common law will not avail in this caſe, which 
is an incapacity by act of Parliament; and therefore the com- 
mon law is a wrong medium to judge by. There could be no 
ſuch deſultory inheritance at common law as The Prince's caſe, 
and yet it was there allowed, being by act of Parliament, And 
though theſe points are ſingularities, and contrary to the known 
rules of law, yet they being introduced by ſtatute, muſt not be 
carried to the rules of law as to their ſtandard. 


And now let us conſider a little the inconveniencies of 4 
contrary conſtruction. It will be an encouragement to the 


papiſts 
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papiſts to continue in that religion, when the puniſhment is 
not ſo great as what I contend for. It will be a diſcourage. 
ment to the heir or remainder-man from putting the act in 
execution, becauſe he will then be cut off for his pains. It 
deſtroys the ſaving for the benefit of the heir, by putting it 
in the power of the anceſtor to diſinherit him. It is a re- 
pealing of the former part of the ſtatute by implication only, 
which is never to be allowed; becauſe it is a reflection on the 
wiſdom of the legiſlature. 11 C. 63. Hob. 15, 87. It is 

againſt all the rules of conſtruction, to take them in the mildeſt 
ſenſe, where Religion and the Publick are concerned. Hab. 
344, 388. 11 Co. Magdalen College caſe. 


The offender may deprive the King of the pernancy of the 
profits by his alienation. 21 Hen. 7. 12. Raym. 17. Hardy, 
101. 5 Mod. and Salk. Britton v. Cole. In the other act of 
3 Fac. 1. c. 5. the very profits are mentioned to be forfeited, 
of which there was no occaſion here, when the land itſelſ 
is gone. 11 


It is objected that he may be convicted, and then 3 Car. 
carries all to the crown. But can he be convicted if he ſtays 
abroad? It is ſaid it goes to the crown by implication, be- 
cauſe this is a publick crime. For this there is no neceſſity in the 
caſe of a diſability, as there is upon a forfeiture, which im- 
plies a having, and then it is to be carried away, whereas in 
the other he never has it at all. The perſon is the ſubject 
of one, and the land of the other. How can he forfeit What 
he has not? Nil dat quod in ſe non habet. Beſides, a diſability 
reaches what cannot be forfeited, and this difference between a 
diſability and a forfeiture is kept up in many ſtatutes. 


2. The next thing to be conſidered is, whether any alteration 
is made in 1 Fac. by the ſtatute of 3 Car, which, I take it, may 
very well ſtand with all the ee of 1 Fac. and has not 
Impaired the force of it in the leaſt. 1. It enacts it to be put 
in due execution. 2. It reaches the offender more fully as to 
eſtates veſted before the offenſe, about which the former ſta- 
tute was doubtful. 3. It lays the ſame penalty on the parent 
or guardian ſending the youth abroad, who before forfeited 
100 J. only. 4. It extends to private ſchools, whereas the 
other was confined to publick colleges. 5. It creates a dil- 
ability to ſue, be executor or adminiſtrator or committee of 
any ward; and after all theſe additions, are we to be told, it 
was only explanatory of the former law ? Can a forfeiture be the 
meaſure of a diſability? It is ſaid to have ſo far enlarged an 
enforced the former law, as to ſhew how that muſt be put in 
execution, viz. by conviction, Now ddes it not ſay 1 Jr. 


ſhall be put in due execution? And does not that imply, that 


of itſelf it is ſufficient, and may be put in execution! 
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The caſe of a fee-ſimple is put as a difficult caſe to know 
where the eſtate is to go. But are caſes plain and expreſs to 


be broke in upon, becauſe difficult caſes may be put? In the 
caſe of a purchaſe ſay they, if the bargainee cannot take, who. 


can? But was it not expreſsly reſolved in Roper's caſe, that a 
bargain and ſale would be abſolutely void. There is no reaſon 
why a ſtatute muſt be expounded away to nothing, becauſe 


one or two difficult caſes' may be put upon it. The conſtrue- 


tion I lay down, and which in my opinion it ought to receive, 
puts the act in ſome uſe, The conſtruction I have been argu- 
ing againſt leaves it no force at all. | | 


3. The life of Pbilip is objected to be an impediment, which 
prevents the execution of the reverſion in the leſſor of the plain- 
tiff, for ſay they, whilſt he lives, the eſtate-tail continues. But 
I give the objection this anſwer : that Philip can take nothing, 
no more than Charles did. It is to this purpoſe the ſame thing, 
whether he be incapacitated or not in efſe the rule of law is, 
that where any limitation is to a perſon not in eſſe at the time 
the eſtate ought to veſt, the eſtate muſt go over to the next in 
remainder. Here the limitation is to Philip and the heirs male 
of his body, but when the limitation ought to take effect, he 
is incapacitated to take, and then the remainder over to the 
leſſor muſt take effect immediately. Cro. Eliz. 422. Deviſe 
to R. in tail, and after his deceaſe without iſſue to Edward in tail; 
R. dies leaving iſſue, living the teſtator ; and there it was held, 
that Edward ſhould have the eſtate preſently, and not wait till 
the death of R.'s iſſue. If a man has iſſue two ſons, and the 
eldeſt be an alien, the law takes no notice of him, and there- 
fore as he ſhall not take by deſcent himſelf, ſo he ſhall not 


impede the deſcent to his younger brother, on ſuppoſition that 


he may have iſſue a natural born ſubject. Indeed in the caſe 
of a perſon attainted, he ſhall obſtruct the deſcent. 2 Yen, Ci- 
lingwoed v. Pace, but his heir cannot take, for that would be 
to let him in by act of law, and the law will not truſt him with 
an eſtate. And in ſuch caſes, where the law will not ſuffer the 
eſtate to fall, it goes over to the next perſon capable of tak - 


ing. 1 Ven. 419. 


It is ſaid the limitation to the iſſue of the body of Thomas, 
and Philip is ſuch. It is true he is ſo in common par 
but that is not enough; he muſt be iſſue inheritable, and for 
want of that here is a ceſſer of the eftate=tail, on which the re- 
verhoner muſt enter. Hob, 346. Dy. 332. He is in the 
lame caſe with the ſon of a daughter on a limitation to the heirs 
male of the body, for there the ſon is heir, and he is a mille 
but not a male inheritable within the form of the gift, becauſe 


be does not derive his ds WR males. 1 Inft. 337- -- 
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It is objeRted that here is ſtill a poſſibility, that Philip, may. 
have iſſue inheritable. But this is but a poſſibility, and for a 
poſſibility it was never yet known that the freehold was allowed 
to contigue-in abeyance, for the law abhors abeyances, and will 
never ſuffer them, but in caſes. of abſolute neceſſity. In all 
caſes where the heir is incapacitated to take, the anceſtor may 
juſcly be ſaid to die without heir. Co, Lit. 13. 4. The leſſot 
might in this caſe lay it in a don, that Thomas is dead 
without any heir male of his body. 8 Ca. 88. This is no 
more than the common caſe of a poſthumous heir, where the 
teverſioner enters till the birth, and then the tail revives. 
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Ae is ſald Philip may conform, and to ſerve this poſſibility 


ralized;'or a monk be d ? and yet was there ever any 
eſtate ſuſpended on that occaſion? If the King's tenant, dies 
without heir, to prevent an abeyance the law caſts. the free - 
hold on the King without office: and, to prevent the like mil- 
chief it will carry the eſtate to the reverſioner in this caſe, 


This caſe of à foreign education very much reſembles the 
cafe of a monk, for . The purchaſe of both is void, . 2. Nei- 
ther can inherit. 3. Phe heir of neither is” diſabled. And 
4. The diſability is but temporary; in both caſes, And it is 
no anſwer to ſay that a mon is looked on in la to be civilly 
dead, for that is only a funilitudinary — and as he laſes 
no civil rights, but is conſidered in many reſpects as a mem- 
ber of the community, ſo he: is anſwerable for any offenſes by 
Kim committed after his civil death. Bro. Moin. 23, 25. Our 
offender is more civilly dead than a monk; for the latter may 
be executor, but the former cannot. An outlaw, one under 2 
fraemunire, or abjuration, are as much civilly dead as he: and 


why is not this: temporary diſability like the; caſe of a pa 


who married and was formerly on that account incapable to 
hold his living: or like the caſe in 2 Rel, Abr. 415. C. G. of ? 
deviſe to a monk for liſe, remainder. over. to B. who was al- 
lowed to take immediately: and ſuppoſe that heen a deviſe in 
rail, ſhould the iſſue of the monk have taken ? certainly be 
mould not. 50 b M ain age $7337 5948 


Another difficulty laid in the way is the proviſo for confor- 
mityg becauſe-ſay they we cannot eaſily get back the eſtate again. 
But is not the objection as ſtrong upon their conſtruction in 
bringing back the eſtate from the crown? Is it eaſter to reco- 


ver againſt the crown than a ſubject? Beſides it. is far from be- 


ing clear to me, that this proviſo does reſtore him to his eſtate; 
there are no ſuch. words in it, but only that be ſhall be reſtores 
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bx. by capacity, that is, he ſhall for. the future be capable of 


any eſtate that may come to him. If the meaning of t 


5 iſo was to reſtore him to all; I can ſee no difficulty, but 


t he may as eaſily bring back che ſtate again, as in the fg 
of a poſthumous heir, or a monk deraigned, 3 14 5 
Fitzh. Mards 46. F. NM. B. 195. Dy. 13. T ord 
eſcheat takes but in loco —_— N 
in the room of Philip. 3 — 2 Roll. Abr. 418. 
His incapacity” ſhall no more es * the eſtate from the re- 
verſioner, than in the cafe of « deviſe for life or in tail, to one 


| who refuſes, remainder * it al veſt immediately, 


Upon the whole iis Hs am fl opinion, that in abate 
the ſtatute of 1 Fac; is the meaſure by which we are'to'conſtrue' 
this diſability,” and that under this ſtatute no eſtate ever veſted- 
in Charles; by which he having no poſleſſion, the recovery is 
void; and that the life of Philip will not ſtand in the way of the 
Ducheſs: : as à conſequence of all which the judgment | given 
below for the defendants is erroneous, and ought to be reverſed, 
GOING GOUT ms a erb- for the 
plainti " $4 i 4 e 


Mr. J. Eyre. 1 — 1. been e misfortune to differ 
from my brother, for I think the judgment given below for 
the defendants was well given, and ought to be aſſirmed; though 
I muſt ſay thus much, that I do not approve of the n 
dar dba courtof G B. for that * — 91 6% 


The general queſtion in this ena: is, Winsen dann 2 
cation in a popiſh ſeminary infers an abſolute 4ilability | to take. 
any eſtate, for unleſs it does the leſor can have no title. | 


There have been three kane montidned: i in the; debate of. 
this caſe; the 1 Fac, 1. c. 4. 3 Jace 1. c. 3. and 3 Car. 1. 
f. 2. Of theſe T chink 3 Jac. is nothing to the purpoſe, but 
that of 3 Car. is of weight; not that I eſteem it a repeal of 
1 Fac. but I lool on it as explanatory of it, and without n 
the former ſtatute cannot be put in execution. „ t 


| Now upon: the ſtatute of 1 Fac. (taking the firſt, and laſt 


25 together, as we muſt do to make a reaſonable conſtruction). 
am of opinion that the party ſo educated has notwithſtanding | 
a Capacity to inherit and take, for particular purpoſes, and. 
that the ſtatute does not induce an abſolute difability, and 
that the conſtruction will be the ſame in the caſe of a fee · ſimple 
as of a fee-tail. I do not ſay he is to be maſter of the eftate, 

but thus much he muſt have, a power to tranſmit the inhg- 
ritance to the heir. This is as to the caſe of a deſcent. In 
whe caſe of a purchaſe too of roads he has a qualified copay» 
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for he may purchaſe for the benefit of the heir, as one attainted 
does for the benefit of the crown; and in both caſes, that of a 
deſcent, and that of a purchaſe, the eſtate will veſt, and the 
profits only be forfeited during the diſability. - Eee oy 


And it is no objection to ſay, that the ſtatute is ſilent as to 


the profits where they are to go, for I take it ſuch a proviſion 


was not neceſſary, ſince, this being a publick. offence, they 
will of courſe enure to the benefit of the cron. 

Roper's caſe is of no conſequence, for that was upon the 
11 12 . 3. c. 4. which is penned in a different manner 
from our ſtatute: neither is Lord Delaware's caſe at all to 
the purpoſe, for there the difabiliey was abſolute for life. 


But here it is objected that the offender for and in of 
himſelf is abſolutely diſabled, ſo that he was to be puniſhed as 
much as poſſible, only the heir was not to be involved in the 
guilt. T's which I anſwer, That the true end of the ſtatute 
was, not to puniſh the perſons of thoſe who received this-forei 
education, but it was to prevent the influence they would 
otherwiſe have, if the eſtate ſhould be continued for their bene- 
fit. And it is no objection to ſay, that the offender may defeat 
the crown” of the profits by his alienation, for is not this the 
ſame with many other caſes of forfeitures ? and what reaſon is 
there to take more care of the crown in this caſe than any 
other? or what greater danger is there in having a capacity 
to take a future eſtate, than in being allowed to hold a preſent 
one, which I do not perceive it is contended will be abſolutely 
taken from him by this ſtatute. The heir it is true cannot 
enter living the anceſtor. But this rather proves the neceſſity 
of leaving ſomething in the anceſtor, till the heir is capable of 
taking. And- ſurely, if it had been deſigned that the eſtate 
ſhould go over, it would have been ſo mentioned, as is done 
in 6 R. 2. about raviſhers of women, where there are expreſs 
words to carry over the eſtate. But no caſe can be ſhewn, 
where without expreſs words any eſtate” was carried over 
from a perſon who has a poſſibility of being inheritable. 
The caſe of a monk is widely different, for that was always 
looked on as an abſolute death to theſe purpoſes,” and à de- 
raignment was never ſo much as looked for or expected. 


Upon the whole my opinion is, that Charles had a ſufficient 
poſſeſſion and power to ſuffer a recovery, and this makes an 
end of the plaintiff's title, be that matter about the life of 
Philip which way it will; though, if it were neceſſary to give my 
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my opifion upon that, I ſhould think the eſtate could. not go 
over, but mutt continue for the benefit of him and his iſſue. 


Mr. J. Pays. In a caſe of ſo uncommon a nature as this 8 
and of ſuch great difficulty, I think there is no occaſion to 
make any apology for a difference in opinion from any of my 
brothers. ; . Hoke 


I ſhall make four points in, this caſe: 1. Whether under 
1 Fac. any, and what eſtate veſted in Charles or Philip, 
2. What alteration has been made by the ſubſequent ſtatute. 
z. What is the effect of the recoveries. And 4. Of Philip's life. 


of the judgment in C. B. I can ſee no colour in the leaſt to 
think, that 1 Fac. is any way repealed by the ſubſequent ſta- 


of popery, and in this reſpect it is a law made for the benefit 
of the publick ; and though a foreign popiſh education is not 
to be fayoured among proteſtants, yet I can never give into 
any forced conſtruction, which is to carry the words to the ut- 
moſt ſeverity of the lx. watts. 


The diſabling clauſe in this ſtatute is different from the 11 
& 12W, 3. which is abſolute, but this /ub modo only, in re- 
ſpect of himſelf, and not in reſpect of his heir, and therefore 
he muſt certainly have ſomething : how elſe can he- purchaſe 
in reſpect of his heir? I agree my brother Forteſcue's difference 
between a diſability and a forfeiture thus far, where the diſ- 
ability is abſolute, but not where it is only partial, as in this 
caſe, which likewiſe diſtinguiſhes it from Lord Delaware's caſe, 
for that was a total diſability for his life. 


I think that upon conformity he will not only be diſcharged 
of the diſability, but likewiſe be reſtored to his eſtate, for the 
end of the ſtatute is anſwered, when it has been a means to 
draw him from the popiſh religion. 


I do not fay he js to have any benefit of the eſtate during the 
diſability : no, the profits ſhall be forfeited, but only to ſupport 
the eſtate for the heir, be ſhall be taken to have the legal title 
in him, and I can fee no difference where the difability is at 
common law, and where it is created by act of Parliament, 
t a confuſion would it otherwiſe create in the cafe of a 
fee-ſimple, or a purchaſe ? In the caſe of a fee-ſimple is there 
any colour to ſay the Lord by eſcheat ſhall have it? he can 
claim only, when the tenant dies without heir; but here both 
tenant and his heir are alive, and to prevent the entry of 
the Lord the ſtatute takes care of the heir. It cannot be pre- 
tended, that a diſabled perſon who may remove that incapa- 
B b 3 city 
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1. Then, to diſcharge this caſe of that which was the ground 


tutes. The intent of it, it is true, was to prevent the growth - 
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city -whenever he pleaſes, is u perſon. dead without ber 


But does not the ſtatute 3 Car. ſay expreſsly, he ſhall be re- 


nothing to the purpoſe; for he is dead in law, and has an heir, 


conſtruction he muſt, if the eldeſt ſon never had an ' 


| be a diſcontinuance, for which before the 11 
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I need not urge the inconvenience in veſting and reveſting 
eſtates, which was neyer favoured as yet, | 


8 It is objected that the 1: ing this inconvenience in the w: 
is begging the queſtion ; 2 they, here will be no bald, 
ing, fince the conformity will not reſtore him to the land, 


ſtored to the land? And is not this to be taken as a declaration 
of what was not ſufficiently expreſſed in the former law? Is 
not their conformity for the benefit of the publick ? and is it 
not fitting, they ſhould have ſome encouragement to conform? 
It is ſaid they will have a future capacity to take any new eſtate 
that may come, but that is a rare caſe for children to meet with 
any beſides their paternal eftate, Es 


The caſe of a monk, ſo much relied on as a ſimilar caſe, is 


but our offender can have none whilſt he lives, And there too 
che heir claims under the ſeiſin of the monk, which the heir 
in our caſe upon the plaintiff's conſtruction cannot, for they 
ſay the anceſtor had no ſeiſin at all. Neither is the caſe of an 
infant en ventre ſa mere at all applicable to this caſe, for there 
the perſon who enters till the birth is undoubtedly heir, and 
claims as ſuch from him that laſt died ſeiſed, but here there is 
ho ſuch intermediate time as between the death of the father 
and the birth of the child, for the party who is to take is alu 
all the while, and in ee at the inſtant of the deſcent. 


There is no danger of the freehold's being in abeyance, be- 
cauſe as I take it the legal eſtate veſts in the offender. | 
would put the caſe that a man has two ſons by two venters, 
the eldeſt of which receives a foreign education, and ſurvives 
the father and dies, muſt the brother of the half blood in- 
herit-to him? The law ſays no: but yet upon the plaintiffs 


for then the other will claim immediately from the . 


| There are many inſtances where abſolute words in a ftatutt 
have received a qualified conſtruction. The ſtatute of 4h, of 1 
fays the fine ige jure fit nullus, and yet 2 Inft. 336: it is held u 

7. the f 
was put to his formedon. . 


But when the argument that the profits only are forfeit 

evails, there ariſes a ſub-point, who ſhall have the profits' 

Ley the King ſhall have them, 1. Becauſe he is con 9 
3 | n | 
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ſee the law executed. 2. ene pe in the wake. er well a as 
lands, and who can have them but the King? 3. This is an 
offenſe of a public nature, contru coronum et dignitatem ſuas, and 
that makes the difference between the caſe of #/rodtuarid v. He, 
and the caſe of tithes, where a private intereſt is concerned. 

4. Thoſe will be like gerelict londs _ 80 U to che croun when 
there can be no oer found. en 


2. I come in the ſecond derte dia; what alterations are 
ride! in 1 Fac. by the ſtatute of 3 Car. 


One great end and view of this ſtatute is ſaid to be, to reach 
eſtates veſted before the offenſe, but there can be nothing in that, 
the former ſtatute taking in both caſes, for the words have and 
enjoy go to eſtates veſted, and it is abſurd to think the Parliament 
| "nt truſt them with a preſent eſtate, who were unſit to take a 
future one, which is ſuffering them to fight in armour. The 
true and main deſign of this latter ſtatute was to lay a heavier 


puniſhment on the parent or guardian — the youth abroad. 


The ftatute 3 Ger. protects proteſtant purchaſers of popiſfi 
eſtates, and without doubt if Charles had ſold his eſtate the par- 
chaſer would have been ſecure againſt that ſtatute. 


3. The effect of the common recoveries need not now be 
conſidered, becauſe having the eſtate in him, as I hold he had, 
that is ſufficient to en the reverſione. 


4. Philip, who cue before the Ducheſs, i is Bil alive and 
keeps up the eftate-tail; ſo the reverſioner is too ſoon: he is 
iflue in tail, and a formeden muſt lay that there is none. In the 
caſe of Pye V. Gorges 1 Fuly 1709. before Lord Cowper, on the 
11% 12 V. 3. c. 4. which has the ſame diſabling words, it 
was held that notwithſtanding a default in not rare the oaths, 
yet the eſtate would veſt in the party. - 


I think upon the whole, the leſſor of the plaintiff has no title, 
and conſequently the judgment of G B. ought to be affirmed. 


Lord Chief Juſtice Pratt. This caſe depends upon the con- 
ſtruction of the ſtatute of 1 Fac. 1. c. 4. And as the offenſe 
ſtrikes both at our Civil and Religious eftabliſhment, this is in 
every reſpect cauſa religionis et reipublicae ; and being ſo, if it be 
capable of two conſtructions, we ought to put that upon it, 
which will tend the moſt effectualy to pus the miſchief, 
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It is notorious that the reformation, which. was begun in Henyy 
the eighth's time, was, by the unwearied diligence of the prieſts 
and jeſuits, very much broke in upon and interrupted, ſo that it 
cannot be ſaid to have been compleat till the reign of Queen 
Elizabeth, who had many and great ſtruggles with the papiſts. 
The firſt a to reſtrain them within due bounds was b 
very gentle and eaſy methods, but it was ſoon found that the 
ſignified nothing; private meetings were had all over the kingdom, 
to inſtruct and confirm people in the principles of their religion; 
and therefore it was found neceſſary, by a ſeverer law, to make 
it high treaſon for any one to reconcile another to the ſee of 
Rome but even a little experience of this law ſhewed it to be an 
unequal remedy, and therefore the next ſtep was to baniſh the 
prieſts, and now every body hoped the work was done. 


But the prieſts, though by this Jaw they were many of them 
obliged to leave the kingdom, were nevertheleſs ſtill as active, 
- in finding out means to ruin the proteſtant religion ; and for 
that purpoſe erected ſeminaries abroad for the education of the 
Engliſh youth; and to put a ſtop to this miſchief, the ſtatute we 
are now upon was made, which if we do not conſtrue it in a 
large ſenſe, will dwindle into no remedy, and then all is at ſea 
again. « e . l f 


The clauſe on which the queſtion ariſes is this, ſpeaking of 
a fareign education, it enacts, © That every ſuch perſon ſo 
« paſſing or being ſent beyond the ſeas to any ſuch intent, 
<« ſhall, as in reſpect of him or herſelf only, and not to or in 
reſpect of any of his heirs or poſterity, be diſabled and 
* made incapable to inherit, purchaſe, take, have or enjoy any 
* manors, c.“ 


Now an the plaintiff's ſide they ſay, the ſtatute induces an 
abſalute diſability to take the eſtate, The defendants fay the 
eſtate veſts, and nothing is forfeited but the perception of pro- 
fits. The different conſequences of theſe conſtructions are ob- 
vious, The firſt overthrows the recovery, and the life of 
Philip, and bears down all before it. The other oppoſes both 
to the plaintiff's title, and vindicates the method of cutting off 
the reverſion. 1 85 


And upon this clauſe I am of iniop, that the latter con- 
ſtruction is not proper, nor will at all anſwer the end of the ſta- 
tute, | 


1. It is againſt the words, by making him capable, who the 
„„ LF een 
2, By 


] 
t 
y 
t 
o 
tl 


Trinity Term 6 Geo. \ 


2. By this all the ſignificant words of the ſtatute are rejected, 
for *. will be no need of the words inherit, purchaſe, take, 
becauſe the word enjoy alone will do the buſineſs of the profits ; 
" and it is inconſiſtent with the honour and wiſdom of the le- 
giſlature to make uſe of ſuch known legal expreſſions, when at 
the ſame time they are to have no influence in the conſtruction 
of the ſtatute. 1 8 N Her 


. When the profits only are deſigned to be forfeited, the 
Palm ſpeak out, as in the 3 ac. I. c. 5. in relation to 
offenders againſt that law : and there likewiſe they take care 
to diſpoſe of the profits during the diſability, which proviſions 
are not in our law; and therefore it is not to be imagined, that 
the ſame thing was intended in both. And ſurely, if at the 
time of making the act of 3 Fac. it had been deſigned to puniſh 
the offender againſt 1 Fac. in the ſame manner, there would 
have been ſome declaration or other to that purpoſe. . 


4- The forfeiture of the profits is idle, and comes to no- 
thing; for if the eſtate veſts, the party may alien, ſuffer a re- 
covery, give it away, or ſettle jt in other hands ſecretly for his. 
own benefit, and then the proviſion of the ſtatute will be in- 
effectual. And how can it be imagined, the Parliament would 
apply ſo Jooſe a remedy to a growing miſchief they were fo 
much alarmed at ? aps | | 


It is objected, that this is a qualified difability. As to. that, 
I think it was truly ſaid, that the latter words import a 
tive, it is but expreſſio corum quae tacite inſunt ; the import of 
which is only, that whatever difficulty could regularly ariſe to 
the heir from the anceſtor's not being ſeiſed, that ſhall be no 
objection to the heir, who ſhall be able to make out his title 
through one that was never ſeiſed. 


Conſider the method of debating in Parliament. Somebody 
might object, that poſſibly it would be taken to the prejudice 
of the heir, by ſaying the anceſtor ſhould be difabled ; to which 
it might be anſwered, that though it was not neceſſury to de- 
clare the contrary, yet for the ſatisfaction of ignorant men 
there could be no harm in putting in ſomething to that 


Lord Delawart's caſe is ſtrong in point, for if that abſolute 
diſability would not preyent the deſcent, there is no colour to 
lay this qualified diſability ſhall, 


But lay they, if he himſelf is abſolutely diſabled to purchaſe, 
what will become of the heir? As to that, I think the Parlia- 


Trinity Term 6 Geo. 


ment deſigned he ſhould not purchaſe, at all, for it follows after, 
that all eftates, terms, Ic. for the benefit of ſuch a perſon ſha 
be void: and are not theſe to be taken into the conſtruction 
of the ftatute? Shall we reject all this, and fay it ſignifies 
nothing ?— R | 


Well, but here is a diſability to take perſonal eſtate as well 
as real, and what has the heir to do with that ? why nothing 
at all, and thoſe words were only thrown in ex abundanti, for 
a diſability to take perſonal eſtate as to himſelf, is as ſtrong as 
to take it likewiſe againſt the heir, 


The heir will not be hurt in this cafe, becauſe according to 
Shelley's caſe it is ſufficient if the anceſtor might have been 
ſeiſect. | | 
And as to the objection about the difficulty of being reſtored 
on conformity, I think there is none at all; becauſe I hold, 
that he is not to be reſtored. The ſtatute does not ſay fo, 
and therefore I do not ſee how we are warranted to give him 
his eſtate again. No one will conform till he ſuffers, nor then 
neither unleſs he ſees he is like to ſuffer further. But cannot 
the Parliament reſtore him by ſufficient words ? Surely they 
have power to vary the law, according to the Prince's caſe, 
which reduces this part of the caſe to this dilemma, Either 
he was or was not deſigned to be reſtored. If he was, it may 
eaſily be done by force of the ſtatute : if he was not, then the 
objection of difficulty in doing it is vaniſhed. 


It is objected that the remainder-man cannot enter, living 
Philip, who is iſſue in tail, But I take it, a diſabled perſon is 
to be looked on as not in eſſe ; the current of authorities is ſo, 

and none to the contrary, but that if the party cannot take, 
the eſtate muſt go over. If the eldeſt ſon dies leaving bis 
wife privement enſeint with a fon, the ſecond ſon enters, but 
on the birth of the other the eſtate is brought back: and ſo 
does the remainder-man or reverſioner where the iſſue in tail 
is not born at the death of the tenant in tail. In the caſe of 
a fee-ſimple it ſhall eſcheat, and be diveſted out of the Lord 
on the birth of a poſthumous heir. If it was the caſe of 3 
purchaſe it would go oyer, and could never be brought back, 
as on a limitation to the heir of a perſon living at the deter- 
mination of the particular eſtate, for he who takes by purchaſe 
muſt be in eſſe at the time the eſtate ought to veſt, But it s 

otherwiſe in the caſe of a deſcent, for there he does not claim 


any new eſtate, but the old one, which his anceſtor enjoyed be- 
fore him. 


Suppoſe a man has two ſons, the eldeſt an alien, and the other 
a denizen; in that caſe the eſtate ſhall go to the youngeſt, be- 
cauſe the other is diſabled, and ſo is the caſe of Collingwood v. For 
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In the caſe of an attainder it fhall eſcheat for the diſability. 


Ce. Litt. 13. And in the caſt of profeſſion it goes over as on a 
natural death, 2 Roll. Abr. x50, 415. And the true reaſon. of 


carrying over the eſtate in all theſe caſes is, to prevent the free- 
bold's being in abeyance, which is a reaſon why in che pre- 
ſent caſe the reverſioner muſt enter, elſe there can be no good 
tenant to the proecipe, which the law requires of every 


eſtate. 


It is ſaid that the law ſuffers abeyances in ſome. caſes, as in 
that of a parſon, -or where houſes or lands are annexed to 
offices; but are not thoſe caſes of abſolute neceſſity? 


I can ſee no reaſon why in this caſe the eſtate cannot be 
brought back as eaſily as in the inſtances I have before put. 


My brother Fortefeue has ſo fully preſſed that matter about the 
ſtatute of 1 Fac. being jn force, and unimpeached by 3 Car, that 
I ſhall not need to go over it again: nor do I find my brothers 
who are of @ contrary opinion rely much upon that. 


To conclude therefore, I am of opinion, that under 1 Fac. 
the offender takes nothing; which conſtruction obviates the 
recovery, and the life of Philip, and removes every thing that 
ſtands in the way of the Dutcheſs; and the judgment below 
was, inſt her, I conceive it is erroncous, and cught to be 
rev C * 8 : 1 . 


But the court being divided, you are now to conſider what is 
further to be done in this cauſe. TEK 


Whereupon the counſel for the defendant in error propoſed What is to be 
that it might be adjourned into the Exchequer Chamber for the done where the 
opinion of all the 8 which was oppoſed by the counſel! divided vpn ay 
for the plaintiff, who ſaid that there were no inſtances where writ of error, 
upon a diviſion in that court, to which the cauſe was'adjourned 


by writ of error, there have been ever any adjournments into 


the Exchequer Chamber: and the reaſon of that, they ſaid, 
was that it would be abſurd to aſk the Judges of C. B. whether 


they would adviſe this court to reverſe a judgment given by 
themſelves, | I 


Then the counſel for the plaintiff, Mr, Solicitor General, 
Mr. Reeve and Mr. Strange, being aſked what method they de- 
ſired it to be put into; they ſaid, that as the defendants were in N. B. Thisway 
poſſeſſion of a judgment of another court, they could not con- ? bags oy 17 
tend, that upon a diviſion of this court, the * yrows of C. B. count 


counſel not be- 


upon was, that ing prepared. 


- 
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this cauſe might be adhourned into Parliament, that their Lord: 
ſhips might receive the direction of that great court, what judg- 


ment ſhould be entered in this cauſe. 


That cauſes of a civil and criminal nature have been origi. 
nally commenced in Parliament, they ſaid was a fact too notori- 


dus to be denied; and therefore * forbore troubling the court 


with any inſtances of that nature, but would proceed to ſhew, 
that as the Parliament had taken conuſance of cauſes in the firſt 
inſtance, ſo they had been applied to for their direction: nay 
they had interpoſed of their on accord in caſes where inferior 
courts had been divided, or thought the point too difficult for 
their determination. 


Their firſt citation was a dictum of my Lord Nottingham's in 
the Duke of Norfoll's caſe, where he intimates, that there may 


be an adjournment propter difficultatem out of a court of law into 
Parliament. | 


Bract. lib. 1. c. 2. ſpeaking of the ſtability of the Engliþ laws, 
that they are not to be altered but by Parliament, has theſe 
words: Si autem aliqua nova et inconſueta emerſerint, et quae 
<« prius uſitata non fuerint in regno, ſi tamen ſimilig evenerint, per 
% femile judicentur, cum bona fit occaſio a ſimilibus pracedere ad 
« fimilia. Si autem talia nunquam prius evenerint, et obſcurum et 
« difficile ft eorum judicium, tunc ponantur judicia in reſpectun 
< uſque ad magnam curiam, ubi ibi per conſenſum curiae termi» 
„ nentur, | 

Regiſt. 124. b. there is a writ in theſe wards : © Duia volumus 
6 quod querela pendens inter te (one of the parties to whom it is 
directed) et C. et alios de quadam tranſgreſſine coram nobis at 
& concilia noſtro apud Weſtmonaſterium diſcutiatur et termmetur 
& tibi precipumus quod ſis coram nobis et concilio noftro apud 2 
te monaſterium ad quindenam ſancti Michaelis (quem diem pracfato C. 
c dedimus) tunc ibidem ad informandum nos et concilium naſtrum 
44 ſuper negotio praedicio, et ad faciendum et recipiendum quod per 
<< nos et concilium noſtrum praediftum ſuper ditto negatio conſiderari 
* contigerit. | 


1 E. 3. 7. a. after ſtating the caſe, and what had been faid 
upon it, the book goes on: Et puis vient breve quod fi difficultas 
aligua interſit, le record ſoit maund en parlement, et adjurner ler 
parties la xv. Paſ. et dit fuit al Jicount que il uft les deniers a meme 


L. jour. Cutton s Records 30. 


ö My Lord Coke in 4 Inft. 68. takes notice, that at common law 
before the 14, E. 3. delays of judgment were er againſt 
in five manners, and one of the i ö 


* 
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the King's writ, er , quod fi difficuttas aliqua n- 

Wo the po ſhould be certifie — — and to ad- 

. journ the parties to be there at a certain day. Si obſeurum et 
difficile fit Judicium, penantur judicia in reſpecium uſque' magnam 
curiam. And of this, ſays he, there was an excellent record 

in the Parliament holden at Mefmigſier the Tueſday after the 

* tranſlation of Thomas a Becket, . 5 OOO 


| The laſt citation was [the caſe of Nevil v. Stroud in 2 Sid. 
168. which begins with telling us, that the caſe had, been 
often argued in C. B. and by chem delivered into Parliament, 
who took order therein. Which they relied on as a ſtronger 
caſe than the preſent, for that being in C. B. where the cauſe 
originally commenced, it was a caſe within the fame meaſure 
with all other Exchequer Chamber caſes. . 103 32 0047 BY 


But if the court was not inclined to proceed in that extra- 
ordinary manner, then they ſaid, that rather than — the 
delay and expence of an argument in the Exchequer Cham- 
ber, they were content to go up to the Houſe of Peers under 
the diſadvantage of the judgment's being afſirmed in this court. 
And if there was any difficulty with the court as to aſſirming a 
judgment upon a diviſion, where the party conſents, they put it 
upon the other ſide to ſhew the expediency of ſuch a method. 


Then the counſel for che defendants being called upon, 
declared, that they did not deſire to have the judgment af- 


firmed, Which obliged the plaintiff's counſel to go and argue 
for an affirmance, t vir: 21 15 


| They ſaid, they had inquired into the practice of the Ex- 
chequer — erected by the ſtatute of E. for correct 
ing the judgments of this court, where upon à diviſion of four 
and four the judgment is affirmed, as was done in the great 
caſe of Deighton v. Green vil. ern 


They likewiſe relied on it as an argument for affirmance, 
there were no inſtances of adjournments into the Exche- 
quer Chamber upon a writ of error, which in a great meaſure 
proves the practice of affirmigg a judgment upon a diviſion ; 
ſince there is as much likelihood of a diviſion upon a writ of 


Na in any other caſe, where cauſes have been ſo ad- 


$0 is the praftice of the Houſe of Lords: and though that 
may be ſaid to depend on their practice of putting the queſtion 


10 to reverſe; yet that ſhews the ſenſe of that houſe,” that 
44 out a majority for reverſing, the judgment ought to be 


Many 


1 . e * * e wo 
5 gte, — . 
ment was erroneous: it is a rule that the party ſhall not aſſign 
for error any matter that is for his advantage, as too long an 
aſſoin, or the granting aid where it ought not, and yet that is 
error in the proceedings. 7H. 6. 21. 4. And the court muſt 
ſee and adjudge it to be ſo, * becauſe they are not told 
22 proper perſon, the j t ſhall bs: affirmed; and 
what is chanbur eee an cxrottorus agnes, And many 
p——— il piles 1 


In be defendant. in eos pleads. 2 1 it is ab 
with him: this is a confeſſion of the errors, but yet in 1 
Ent. 339. — entry is, that the Judgment be ame. 
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3 B. R. che queſtion was, whether the coroner's inqueſt could 
be-read, in a ſuit between party and party; the preſent Lord 

i] Chancellor and Mr. J. Powys were of opinion it might, Eyre 
* and Pratt Juſtices were of æ contrary opinion; but Pratt J. 
| aften delivering his opinion, did fo far retract, as to conſent it 
* ſhould be read in that caſe. And in the caſe of the common 
council- men of London, the preſent Chancellor did conſent to 


diſcharge a rule, that the parties might not be hung up for 
mn ee eee 


Rut if the 8 was not intitled to demand an #Mrmance in 
this caſe, yet they ſaid it might be done upon their conſent, 
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| that this was not a proper caſe for the Exchequer Chamber, 
; that it might go by adjournment into Parliament. Or if that 
| method-was thought impracticable, then they were willing to 

make this eaſe an exception out of the general rule, quod judi- 
cium redditur in invitumy- by their conſent men 
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cauſe muſt not be hung up far vr. nee 
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By the Gatute 14, E. 3. Nas e ee 
have been delayed fon difficulty and dixiſion in opinions, there. 
fore- to remedy; the - delays. —— — 
every Parliament. be choſem a prelate, two earls. and two Raja 
who by good: advice of others, are to give jud 

cannot determine it, that then the record 


oy ne 
before: whom the, cauſe is depending, * 


But we can find no footſteps for r Is bats oh or 
ſuch appointment of a prelate, ta carls, and two barons. 
So that it is to no purpoſe to think of putting the parties into 


that method. But into ſome! n un pap hene that 
en a deſact of juſtice. 
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proper to adh ourn this cauſe into the Exchequer Chamber. We N 


have cauſed ſtrict ſearch to be made, and can find no. i 
of adjournments upon writs af error. nor can there be a 
lour for ſuck à practice, it being "abſurd. for us. to 


the 


—_ ob Judges whats an 5 judgment in 3 | 
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We ae 0 e into . 


to purchaſe ſuch an one. 
have done upon it would be, to dire the Wb Bench what fodgtene to enter, 
of error wonld lie. i 

upon us, nenen of Lordo. 


But then the 


in error move us for an affrmance: 


a5 to that you ſee r | 


but in this . caſe,. becauſe the party againſt whom it is to be 
affirmed, is deſirous and willing it ſhould be ſo, we are all of 


Opinion that upon his conſent the judgment of the Common 
Pleas may be affirmed, 


But leſt this be brought in future as a of an 
F gh ages eee 


ce upon a diviſion, we direct the oſſicer to make th 


* 


I 


into Parliament, who ſhald make a final accord, Oe | 
et to give 
judgment purlant te their deco: + A ee 


bament. As to this we are all of opinion, that we have no 8 
power ſo to do. It would be the higheſt. preſu in u, f. f. nrg 
of our own accord to attempt it, without the King's writ. the: — 
If ſuch an one had been brought us, we — perhaps have gone a. did no think is 


into ſuch an expedient, but the panties. have "_ "angie ito — 
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rule ſpecial in this cafe, on recital of the difference In einm 
amongſt the Judges, and the conſent of the part.. 


5th 
argued at the cauſe was heard in | e Houſe of Lords, where- all the Judges 
bar, in the court were orgered to attend, and give their opinions : the Chief 
—_—— and Forteſeus were for reverſing, and the other ten, 
5 Ai. who would not fay that the recoveries were good, were never- 


the ſame capacity of taking; 
555 — ang and on the other hand, if Charles could not take, ry prizes 

Selby, far the him to ſuffer the recoveries, then the ſame objection will go 
| ovfendanty, nnd (© Philip allo, | | * 


7 In Hih | | ; ; 
1 6 * for the plalstiff and fi the eſtates The of 

ir Thomas Powys , ſerjeant for argument: 
ſerjeant Hooper and ſerjeant Pratt for the 2 of ſerjeant Pengelly and ſerjeant Se for 
the defendants, were never publiſhed till the ſecond edition of 11 Modern, in the ſupplement to which, 
the ſybſtance of them may be read, in Pe 355: The laſt argument of this caſe in the courſe of Common 
Plegs, by Sir Thomas Powys for the plaintiff, and ſetjeant Cheſpyre for the defendants, is in 10 Mod. 113. 
it to ſay, that, upon theſe al arguments, the court of Common Pleas were unanimous in 
Anion for the defendants, and gave judgment accordingly; upon this judgment a writ of error was brought 

the court of King's Bench, where the judges were divided in opinion; and from thence it was 
&djourned to the Houſe of Lords who affirmed the judgment of the court of Common Pleas, The opinion 
Wks cqurt of Common 'Pleas, and the NN with the opinions of the judges, in the 
court of King's Bench, are thoſe reported a alſo 10 Mod. 356, 406. And for the pre 
ceedings in Houſe of Lords, fee 2 Brownl. Parl. Caf. 203. Set 11 Mod. 377. 


Anonymous in C. B. 


Feigning dail, NW O people put in bail in feigned names, and becauſe 
— _ there were no ſuch perſons, they could not be proſecuted 
for perſonating bail on the ſtatute 21 Fac. 1. c. 26. 80 the 
court ordered them and the attorney to be ſet in the pillorys 


which was done accordingly. 5 


rip Ja 8 Ker 


2 . * 
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Dominus Rex verſus Major! et Alderman? Civit Carliol. © 


TPON return to a mandamus to reſtore one Poulter to the Where particu- 


office of capital citizen of Carliſle, the caſe was thus . 


er 1 4 | 81 TTY number, they 
The corporation conſiſts of a mayor, aldermen, bailiffs, and cannot ſeparate 
capital citizens, who together make a common council, and dente von a 
have the power of election of capital citizens: the power of mons of the 
amotion is in the mayor and aldermen only, or the major part of whole body, 
them: then the return ſets forth, that ſuch a day the common * 
council was aſſembled, and Poulter being ſummoned did not ap- lar ſummons for 
pear, and thereupon the mayor and aller men fic ut praefertur aſſem- hat 
blat' made an order for his amotion (for a cauſe allowed to be 


legal.) | 


Fazakerley. There ought according to Bags caſe, 11 C. 9. to 
be a ſummons to appear at ſuch an aſſembly as has the power of 
amotion, which is wanting in this caſe. The ſummons was not 
to meet and execute the power as mayor and aldermen, but to 
Join with others in execution of other powers, which they had 
as a common council: and when they meet in that capacity, 
they are to be conſidered as diſtin perſons from thoſe who up- 
on other occaſions meet as the court of mayor and aldermen 
only. They cannot, when they come together upon a ſum- 
mons to meet only as a common council, divide, and execute 
other powers. Such clandeſtine proceedings are never to be al- 
lowed, for at this rate any man may be tricked out of his free- 
hold. When an alderman is ſummoned to the common council, 
he may think there are only acts of courſe to be done, and ſo ab- 
ſent himſelf; when he would not have failed being there, had 
he apprehended an act of ſo great conſequence was to be done as 
the depriving-a man of his freehold : nay by this means a few 
may ſo contrive it, as to fall upon this buſineſs at a time when 
they find others who would oppoſe ſuch arbitrary proceedings 
may be out of the way. There ought to have been notice of a 
ſpecial meeting, in order to do this act. Dav. 48. 4. 3 Bulft. 
189. 1 Roll. Rep. 409. | | 


Bootle contra. There could be no ſpecial ſummons. for this 
purpoſe ; becauſe till the aſſembly was met, it could not be 
known whether Poulter would appear or not. As to the caſe in 
Baal. that did not appear to be a corporate aſſembly ; and Holt 
Chief Juſtice ſaid of it, that it might only be a meeting in their 
natural capacity, to feaſt or the like. But this appears to be a 


corporate aſſembly : they are aſſembled in common council, 
Vor. I. Cc Yer | , 
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but yet in many they are made by a ſelect number. 


- * * 4 * 
* D " F 
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| Trinity Term 6 Geo. 


And when they were together, why might they not execute the 
power they had, without the formal diſſolution of that aſſembly 
and calling a new one? | 


Chief Juſtice. The powers of the common council, and of 
the mayor and aldermen, are diſtin : the common council can 
do no acts, unleſs aſſembled in that capacity: neither can the 
mayor and aldermen, unleſs they met only as ſuch, upon a re- 
gular ſummons for that purpoſe: as they had diſtinct authorities, 
they muſt be ſummoned in their diſtinct capacities: here was no 
ſummons to meet as mayor and aldermen only, the conſequence 
of which is, that the acts done by them in that diſtinct capacity 
are void. Conſider how the caſe ſtands; an alderman when he 
receives a ſummons to appear at the common council, conſiders 
with himſelf, that they are a great many of them, and probably 
his ſingle voice will not be wanted, and therefore he ſtays at 
home : but when he is ſummoned to meet with the mayor and 
other aldermen only, then, ſays he, there are but twelve of us 
in all, and therefore my voice and advice (which the others have 


a right to) may go a great way: beſides, the powers lodged in 
us as a court of mayor and aldermen are of an higher nature than 


our other powers; and therefore upon both accounts my pre- 
fence may be neceſſary, and I will be ſure to be there. All this 
is natural enough, and is it then reaſonable the others ſhould 
proceed to act as mayor and aldermen only, when they come to- 
gether in common council? What a confuſion would this make 
in the city of London, if, when the whole body is got together, 
they ſhould all of a ſudden draw off into different parties, and 
execute their diſtin powers? It weighs nothing with me, that 
the cauſe of removal happened ſitting that aſſembly, for they 
ought to have broke up, and ſummoned him again to appear be- 
fore them in their diſtin capacity. 


Pony Juſtice accord. as to the main, but doubted, becauſe 
the offenſt aroſe ſitting that afſembly. 


Eyre Juſtice. The ſummons ought to have been of ſuch an 
aſſembly only as has power to remove, elſe it may be liable to 
the inconvenience of ſurprize : not that a ſummons to meet and 
do any particular act is neceſſary, for that would be endleſs, but 
only to meet in their diſtinct capacity. Incidental powers are in 
the whole body only, but yet conſtant experience (and ſo 1s 
Baog's cafe) tells us, that if any ſelect power (which if not affir- 
matively given would be incident of courſe) is veſted in a ſelect 
number; that is excluſive of the other part of the corporatien- 
A power of making by-laws is incident to every corporation; 


Fortejcue 


* 
* — 


Trinity Term 6 Geo. 
Eirteſeus Iuſtice. Being ſummoned to appear at the common 


Louncil, which includes the mayor and aldermen, he was con- 


ſequently ſummoned to appear before the mayor and aldermen, 
the hole including every part ; and upon this foundation it 
ſeems to me that the removal is well enough. | Wh” 


Afterwards it 'was ſpoken to by the Solicitor General and 
Mr. Willes, who cited Braithwarte's caſe, 1 Vent. 19. 2 Keb. 
488. where the power of removing a common council-man 
was lodged in the mayor, and ſuch burgeſſes as had been 
mayors ; and then the return ſets out, that a common council 
aſſembled ſuch a day, and Braithwaite being ſummoned did not 
appear, whereupon he was the ſame day amoved by the mayor 
and burgeſles, as the charter directs. 


To this caſe it was anſwered by the Solicitor, That this ex- 
ception did not appear to have been taken in that caſe, nor did 


it appear by the report, that the removal was whilſt they were 


aſſembled as a common council, but only that it was upon the 
ſame day, which might be upon another ſummons to meet in 
their diſtin capacity, That it was a ſtrange caſe, wherein the 
Judges aſſerted the power of the King and Council to disfran- 
chiſe members of corporations by their order, and even to pull 


down the walls of a town; ſo it might be they went upon ſuch 


an order, and every body knows matters of prerogative went 
very high at that time : he ſaid no record of that caſe was to be 
found. Et per C. J. I am very glad of it; I can have no re- 
gard to any opinion that was given, when Judges were worked 
up to ſo extravagant a pitch, as to aſſert ſuch doctrine. 


Adjournatur. And the laſt day of the term the Chief Juſtice 
delivered the opinion of the court, that the removal in this caſe 
was not regular, for there ſhould have been a ſummons for the 
mayor and aldermen to meet in their diſtinct capacity, 


Peremptory mandamus agard. 


Hoyle verſus Lord Cornwallis. Paſch. 5 Geo. rot. 309. 


N error e C. B. the writ of inquiry appeared to be executed A writ of in- 
quiry cannot be 


on the 15th of June, which upon looking into the alma- 
nack appeared to be Sunday, and it was objected by Reeve, that 
this is made void by the 29 Car. 2. c. 7. 
* 


8 
Co 2 ( Strange 


Sunday, and the 
court is bound . 
to look into the 
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Strange centra. This objection muſt take its riſe from ſome 


clauſe or other in that ſtatute, for it cannot be pretended that 


the execution of this writ was void before. At common law 
things of a much higher nature than this might have been done 
on a Sunday. Before the ſtatute. of 5 Aun. c. 9. a man might 
have been taken on an eſcape warrant. Salk. 626. And even 
now proceſs of eccleſiaſtical courts, as citations and the like, 
may be affixed on a church door, which is a ſervice of thoſe 
citations. Jbid. 625. A fair might be kept on a Sunday. Cr, 
Jac. 485. And the hundred was liable for a robbery. The 
queſtion therefore is, whether there be any words in the ſtatute 
to reach this caſe, and I take it, the execution of a writ of in- 
quiry is not ſuch an act, as is, or was deſigned to be made void 
y that ſtatute. The words are, Provided alſo, that no per- 
fon or perſons on the Lord's day ſhall ſerve or execute any writ, 
6, proceſs, Cc. but that the ſervice of every ſuch writ be 
void to all intents and purpoſes whatſoever ; and the perſon 
<« or perſons ſo ſerving or executing the ſame ſhall be as liable to 
“the ſuit of the party grieved, as if he had done the ſame with- 
« out any writ.” | | 


Now it is obſervable, that there is a very material variance 
in the penning of the latter part of this clauſe from the former, 
for though it at firſt prohibits the ſerving or execyting any writ 
upon a Sunday, yet when it comes to limit what effect thoſe 
proceedings ſhall have, it only makes the ſervice of ſuch writs 
void ; but does not extend to annul the execution of ſuch writs 
which are not to be ſerved upon the party ; and by the latter 
part, which gives remedy to the party grieved, that word ſerve 
1s explained, to extend only to proceſs which is to be ſerved upon 
the body or goods of a man: now the nature of executing writs 
of inquiry is not by any ſummons to the party, but only a pri- 
vate execution of a power given to the ſheriff which 1s no in⸗ 

ury to the party: he is not grieved by the execution of this 
writ on a Sunday, any more than if it were any other day. The 
ſtatute only makes the ſervice of writs void, but this inquiry can 
by no means be called a ſervice of any writ, and therefore is not 
made void by the ſtatute. And it will be no anſwer to ſay, 
that by uſing the word /erve or execute both in' the former part, 
it is manifeſt the Parliament intended to take in one caſe as 

as the other, for this being a ſtatute made in reſtriction of the 


common law, it is to be conſtrued ſtrictly, and not to be taken | 


by equity, 


But if the ſtatute ſhould be thought to extend to this caſe, yet 

I apprehend the court is confined to judge only upon the record, 
and cannot take notice that the 15th of June was a Sunday, 

it had been ſpecially aſſigned for error; and that the — 
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will not pray in aid of the almanack, in order to revetſe a judg- 


ment. In 1 Rol. Abr. 524. C. 3. it is held, that if one of the 


_ - proclamations on a fine be the 7th of June, which is a Sunday, 


yet unleſs it appears on the record to be Sunday, the court will 
not take notice of it, without expreſs averment. And accord- 
ingly the conſtant courſe has been to aſfign that matter for 


error. So 1 Sid. 300. Ifa writ be returnable at a general re-. 


turn, the court is not obliged to take notice what day of the 
month it is. C. Car. 53. Morris v. Fletcher. There the 
writ was returnable die lunae prox” poſt quinden' Hil. and execut- 
ed 27th of January; and the court would not go out of the 
record, to inform themſelves that the 27th of Fanuary was after 
the return of the writ: ſo is ꝙ C. 66. Mackally's cafe. 1 Roll. 
Abr. 525. pl. 14. By the ſtatute of 31 E. 3. the ſheriff's turn is 


required to be held nfra menjem poſt feſtum Paſchae ; the defend- 


ant juſtified for an amerciament at à court held 18th of pril. 
And though in fact that was within a month after Eafter, yet 
the court refuſed to look into the almanacks and ſet it right; 
and then @ fortiori you will not do it in this caſe, where inſtead 
of ſupporting the judgment the conſequence will be to overthrow 
it. And if the proclamation on a fine (which is the act of the 
court) ſhall not be ſet aſide without a ſpecial affignment, ſurely 
this execution of a writ of inquiry, which is but a miniſterial 
act, an act done out of court, ſhall, not; according to the diſ- 
tinction taken in Mactalh's cafe, where it was held, that tho 


judicial acts done upon a Sunday are void, yet miniſterial acts 
are not. 


Keeve replied. The intent of the ſtatute was to prevent all 
acts, which are proceedings in a cauſe, from being done on a 
Sunday. The words ſerve and execute are ſynonymous, ſo that 
ſervice in the latter part includes execution alſo. 


I agree the caſes are as cited, but they have been denied of 


late years, for now the calendar is looked upon as part of the 
law of the land. Salk. 626 | | © 


C. J. By dropping the word execute it ſhould ſeem as if no 
oceſs was made void but ſuch as is to be ſerved upon the 


pr 
E to affirm a judgment we will look into the almanack, 
but J think we are not bound to do it to reverſe one. 


 Adjournatur. And at another day all the court were of opi- 
nion, that the execution of the writ on a Sunday was void, and 
that they were bound to take notice of it, without being ſpe- 
cially, aſſigned for error; and accordingly would have reverſed 


the judgment, but the counſel deſiring to have time to apply 


to C. B. it went over, and afterwards the Common Pleas was 


* to, and refuſed to amend, and I never heard any more 
It, X 
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Where the plain. 
tiff in error 
pleads to the 
cire facias, 
there ſhall be 
executian if it 
_ againſt 
im, but the 
writ of error 


ſhall proceed. 
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7 Georgii Regis. In B. R. 


Sir John Pratt, Kn?. Lord Chief Toft 


5 Sir Littleton Powys, Kut. 


Sir Robert Eyre, Kut. 6 Jeden 

Sir John Forteſcue Aland, Kut. J] 
Sir Robert Raymond, Knt. Attorney Grieral. 
Sir Philip Yorke, Kut, Solicitor General. 


Gardner verſus Claxton, hy 


ren moved to ſet aſide an execution taken out up- 
judgment in a ſcire facias quare executio non, becauſe 
0 they had — their errors before: and cited Heath v. 
Street in this court, Trin. 2 Geo. where Parter C. J. laid it 
down as a rule, that if the plaintiff in error comes in at any 
time before execution, and aſſigns errors, proceedings ought to 
be ſtayed on the ſcire facias, becauſe they have ane effect of 
it in bringing the party into court. | 


Upon this it was referred to the mafter, and upon motion for 
his report Reeve contra agreed the caſe of Heath v. Street 2s 
cited, but that it was only an extrajudicial opinion, and argued 
the delay that would follow, if the plaintiff in error be at liberty 


* out the ſcire faciag to the laſt, 
"The 
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The Maſter reported an old rule of court, that if the party 
- pleads to the ſcire facias, and it goes againſt him; execution 
may be ſued out, but that the writ- of error ſhall go alu 

the 


withſtanding. Whereupon the court in conſideration 0 
delay eſtabliſhed it as a ſtanding rule for the future, that if upon 


the return of, the ſcire facias the plaintiff aſſigns his errors, then 


all farther proceedings ſhall be ſtayed upon it; but where he 
chuſes to ſtand out upon pleadings to the ſcire facts; execution 
ſhall go if it be adjudged againſt him. ab vl 61 


The caſe of Mayo and Parſons. 


Y the ſtatute 12 An. ff. 1. c. 2. it is provided, That if 
any malt happens to be burnt after the duty paid, the pro- 
prie tor may apply to the next quarter-ſeſſions, who are to ad- 
juſt the quantum, and give him. a certificate, which, intitles him 
to receive back the duty. Mays and Parſons were two brew- 
ers, and had a great quantity of malt that had paid duty burnt 


What acts of 
the ſeſſions are 
removable by 

certiorari, and 
what not. 

12 An. ſt. 2. 
Co 2. 


in the late fire at Mapping; but the ſeſſions being then very 


near, they could not remove the rubbiſh ſo. as to make an eſti- 
mate of their loſs. before the ſeſſions was over. , The following 
ſeſſions they made their application, where the quantum of the 
loſs was adjuſted; but then the entry of the act of ſeſſions goes 
on, that the juſtices being of opinion, that the. juriſdiction was 
given only to the next quarter-ſeffions after the fire, and there 
having one quarter- ſeſſions intervened, therefore they for that 
reaſon. deny: cha cri. roo blog mn a6 oe 4 


. Serjeant Darnall moved for a certiarari to remove theſe. pro- 
ceedings, and cited. the caſe of Limehouſe, where an entry of a 
refuſal to proceed on an appeal upon pretence. of its being too 
late was brought up and quaſhed, | But Mr. Attorney General 


ſhewing cauſe againſt the certiorari objected, that this was no 


order of ſeſſions, and a certiorari goes only to fetch up their 
orders: and of this opinion was the court, and denied the cer- 


tiorari; and Eyre J. remembered the caſe of the Biſhop of 1» Raymys 38» 


St. David's, where an entry that he had prayed a prohibition 
for ſuch and ſuch reaſons, et ei non conceditur, was held to be 
no judgment, ſo as to be looked into and corrected upon a 
writ of error. Weine b 0: art] | 7 he 


C4 : Bayly 


| ES, 
Denial of a pro- 
hibition no 
judgment of the 
court. * 
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| C | Bayly verſus Boorne. 


Of the power INH E defendant in the beginning of the long vacation was 
of a Judge of T arreſted by proceſs out of the ſheriffs court, and gave 
8 bail, and for want of a plea judgment was ſigned. And aſter 
proceedings be- ſeveral motions in the court below to ſet it aſide, the plaintiff 
4 * : moved here for a mandamus, to compel the Judge to give judg- 
> Bas. Abr ment final upon the inquiry; and a rule being made to ſhew 
336. cauſe, the defendant produced an affidavit that he was a perſon 
383 unacquainted with the methods of legal proceedings, and that 
'*49* ſoon after the arreſt he applied himſelf to Mr. Bennet, a gen- 
tleman of the bar, who (taking it to be an arreſt out of a ſu- 

perior court) told him the proceſs could not be returnable till 

the next term, againſt which he muſt employ an attorney to 

put in bail, and receive a declaration: under which advice he 

acquieſced, and heard nothing further of the cauſe, till a little 

before the term, that notice was given of the execution of a 

writ of inquiry: and therefore, this being a plain ſurprize, he 

hoped the court would not order the Judge below to give 

Judgment, but let him in'to try the merits of the cauſe, upon 

his propoſal to bring the money recovered (which was con- 

ſiderable) into court. To this it was anſwered by the plaintiff's 

counſel, that there appeared no irregularity on their part; and 

upon this the queſtion aroſe as to what power the Judge of 

an inferior court had in caſes of this nature. T 


And as to that the whole court agreed, that the Judge of 

an inferior court could not grant-a new trial, or ſet aſide 2 
verdict, for this is a power that even in ſuperior courts is not 
of any great ſtanding, the firſt inſtance of any new trial being 
in Stiles; and beſides, the caſe of an inferior court had the 
ſame objection to it as there is to granting a new trial after 2 
trial at bar, viz. becauſe it will be tried the ſecond time be- 
fore the ſame Judge. TT | 


But they all held clearly, that for matters of irregularity, 
. B. This where the proceedings were contrary to the practice and rules 
3 "ag of the court, the Judge of an inferior court might ſet aſide a 
ſeflion or de judgment; but whether he ſhould be allowed to exerciſe his 
fault, &c. not diſcretion, in ſetting aſide *® judgments, where the plaintiff was 


Judgments p.* regular, was a queſtion they ſaid deſerved conſideration. 
was agreed, 
tet hat an 8 But they waived the diſcuſſion of that point, by ſaying there 
Ade rhe? 9.4 was a middle way in the caſe, which was to inquire into the 
of n jury.” See ſurprize; and intimatcd to the Judge, that the refuſal of the 
499. S. P. nlaintift f 
= 499 Fa plaipuft to try the merits, upon n the money * 
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into court, was ſome evidence of fraud: and therefore they 
ave leave to the Judge to examine, whether there was any 

Faud or ſurprize, and to ſet afide the judgment if he found 

any. Eg x 


Upon inquiry below, the officers ſwore, that when Soy ar- 
reſted the defendant he aſked them by what proceſs; they _ 
told him it was an action in the ſheriff's court. 


This having deſtroyed the pretence of ſurprize, the Judge 
below refuſed to ſet aſide the judgment. vg 4 


Between the Pariſhes of Maidſtone and Dething. 


T T was held well enough in an order of removal, to ſhew a The adjudica- 
complaint that the party is come into the pariſh of A. and munen nor 
is likely to become chargeable, without ſaying farther, to the pariſh the party 


ſeid pariſh of A. os OE 
| ne 2 


Dominus Rex verſus Juſtic* de Dorcheſter. 15 


A Mandamus iſſued to the juſtices to ſign a poor's rate made B. E. will med. 
by the churchwardens and overſeers. Before the return with the 

a motion was r#ade to ſuperſede it, for ſeveral objections to the — 3 
fairneſs of the rate; and that this would be ſpeedier and better rate. 

for the poor, than to reſerve the debate of them for a formal band. K. B. 
return, Sed per curiam, The two juſtices are neceſſary to ſign * 
the rate only by way of form, for it is the churchwardens and 

overſeers that have the power of making it; and whether it 

be a fair rate or not is proper for the juriſdiction of the ſeſſions, 

and was never intended for our examination. 3 


The rn went being denied, the juſtices returned, that they 
could not allow the rate, it not being a juſt and proper rate : 
and the court having before given their opinion of this upon the | 
motion, they reſented this uſage ſo far, that they ed the & 
return, and ordered an attachment againſt the Julkees, wha 
thereupon ſubmitted” and returned quod ratam allocavimus. 
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Referencewhere FAS E upon a promiſſory note, ſet out to be made 2d 
to the next an- of November 1719, to pay on the 31ſt of December nent. 
IIS ns Lee objected that the plaintiff had brought his action before the 
note was payable, for the word next does not refer to the date 
of the note, but the time the plaintiff is declaring, which was 
in Trinity term, when he is here made to ſay, that at that time 
the defendant had not paid him a ſum. of money, which he was 
obliged by note to pay in December next : and he cited the caſe 
of an indictment for a ſorcible entry into lands,  exi/ten* liberum 
ten tum of J. S. and for want of tunc, it was held that the exi/tar 


could not refer to the day of the forcible entry, but alt © | 


the exhibiting the indiftment, and for that fault it was q 
Sed per curiam, We muſt take it ſecundum ſubjectam mate- 
riam, and as a tranſlation of the note, and then. it can be no 
otherwiſe than a note of 2d of November 1719, to pay in 
December next, which is next after the date of the note. The 
plaintiff had judgment. | | 
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Where the de- I Nformation in nature, de que-warranto for uſurping the office 
fendant ſets out of: mayor of Bet r Lobo n ay bet 


1 3 to the : 

otmce, the court : N 

will give juig- , The defendant by bis plea makes title under two charters, 

ment on ingen. Ong Ich f March, 5 Elia. whereby the inhabitants were in- 

lag a confeſſion corporated by the name of mayor and burgeſſes, and after ap- 

eftheuſurpation. pointing who. ſhall be the firſt, members of the corporation, it 
goes on and provides for the election of others on their deaths; 
and as to the mayor it is provided, that on Michaelmas day in 
every year the mayor, burgeſſes and common council, or 
major part of them, ſhall aſſemble and nominate two capita 
burgeſſes, out of whom the inhabitants are to chuſe one to be 
mayor, who being ſo choſen ſhould take an oath to execute 
the office of mayor for the next year and till another ſhould be 
chofen. 


The 


. -- r 


= K Fg. . 
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The other charter was 30th April 36 Eliz. wherein. the 

Queen reciting the former manner and time of election and the 
- continuance in the office under ſuch election, and reciting fun- 

ther that the corporation had petitioned her, quatenus ſne would 
alter modum et tempus eligendi of the mayor; therefore the, 
confirming all their former rights and privileges, appoints the 
election to be for the future by the mayor, common council, 
and town clerk, on the 24th of September pro ung anno. integro 
tunc proxime ſequen', And then he avers, that as well before as 
ſince the ſecond charter, the uſage has been, for. the mayor 
to hold over till another was choſen, and that he being elected 
mayor ſerved for a year, and the town clerk being then dead, 
and no new one choſen, there could be no new election of a 
mayor; et eo warrants he claims to hold the office of mayor ; 
till another ſhall be elected and ſworn, and traverſes the 
uſurpation. | | 


The Attorney for the crown prays oyer of the laſt charter; 
which being ſet out, there appears a further clauſe, whereby 
the Queen aboliſhes all the former manner 'eligend:, nominandi, 
et appunctuandi of the mayor; and then takes iſſue, that ſince 
the charter of 36 Eliz. there has been no ſuch uſage of holding 
over: which goes down to trial, and is found for the King. 


It was now moved in arreſt of judgment, that this was an Immaterial iſſue, 
immaterial iſſue, becauſe it not being a corporation by pre- 
ſcription, the title to the office muſt depend upon the kn 
and not upon any uſage within time of memory; and that this 
is worſe than moſt caſes of immaterial iſſues, for they, are often 
good if found one way, and bad the other, (as /olvit ante diem Wo 
is good if found for the defendant :). But here the finding for g 
the King can neither deſtroy, nor could a verdi& for the de- 
tendant have eſtabliſhed his right ; ' becauſe his right does not 
depend on any uſage inconſiſtent with the charter; but muſt 
ſtand or fall by the charter itſelf, qu 28180 


And without much argument the court was clear in opinion, 
that this was an iſſue totally immaterial. But then the queſ- 
tion aroſe, what the court ſhould do in this caſe, whether they 
were to award. a repleader; or, laying the replication out of 
the caſe, proceed to give Judgment on the defendant's plea. 


And for a repleader it was argued by Mr, Solicitor: General, 
that the court could not give judgment on the plea, for every 
Judgment muſt be either, 1. On an iſſue in fact, found by ver- 
_ 2. Iſſue in law, on demurrer. 3. Nil dicit. Or, 4. Con- 

eon. 1. As to the firſt, it is admitted there is no good iſſue 
in fact, and conſequently no good verdict to found the judg- 
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ment upon. 2. Here is no iſſue in law, for want of a de- 
murrer. 3. It cannot be by Ni dicit, for the defendant has 
pleaded. - 4. The only queſtion is, whether this plea can be 
taken to be a confeſſion of the uſurpation; and 1 take it, it 
cannot, for though an uſurpation is charged, yet it is ſo far 
from being confeſſed, that he expreſly denies it in his traverſe ; 
and relies upon it that he has a good right: he admits the uſer, 
but not the, uſurpation ; the charge upon him is, that he has 
exerciſed this office without lawful authority: it is true, ſays 
he, I have exerciſed this office, but I inſiſt that I had a good 
authority ſo to do; and now will any body ſay, this is a con- 
feſſion of the uſurpation ? | 


But then it is objected, that if the title ſet out is ill in 
point of law, then the admiſſion of the uſer is a tacit admiſſion 
of the uſurpation. To this I anſwer, 1. That the title is 

ood in law under the' two charters, taking them together, 
By the firſt charter the mayor being elected by the inhabitants 
on Michaelmas- day is to hold for a year, and till another is choſen, 
The ſecond charter, which was made to alter the tempus et mo- 
dum eligend; only, ſays he ſhall be choſen by a ſele& number, 
and upon 24th September. But it does not meddle with 'the 
right of holding over; on the contrary it expreſsly confirms all 
their former rights and privileges, of which this of holding 
over was one. And it will be hard to ſay, that an alteration 
in the manner of electing only, ſhall take away the former right 


which the officer when elected had in the office, eſpecially in 


a point which tends ſo much to the preſervation of the body 
corporate. Ion 


2. But if the plea ſhould be ill in point of law, yet the court 
cannot give 23 that it is ſo, till it comes properly be- 
fore them. If they may, then whenever a vicious plea is put 
in, the court may without the party's anſwer or demurrer give 
judgment upon it immediately; and that will be the caſe here, 
for now the replication is out of the caſe, and we ſtand be- 
fore the court only upon the information and the plea. In 
1 Lev. 32. Serjeant v. Fairfax, the iſſue was held immaterial, 
and the defendant's plea a naughty plea, but yet the court did 


not give judgment upon it, but awarded a repleader. - 


Pengell Serjeant contra, The defendant in his plea has made 
no good title to this office, for the ſecond charter is what he 
muſt ſtand or fall by, and in that there is no proviſion for 
holding over. | | 
But ſay they, in the firſt charter there is, and that continues 


in force as to every thing in waich it is not altered by the 
ſubſequent charter. 5 


cc <4 


— 
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T ne force of this depends upon that queſtion, whether the 


ſecond charter is not the entire rule to go by as to the office of 
mayor. And that it is, is plain from the clauſe which aboliſhes 
all the former method of election, and if the former method of 
election be aboliſhed, A an incidental right under ſuch 
election will be gone alſo. The right of election is transferred 
to other perſons, and can there be a duration under an election, | 
when the foundation of that holding over is gone? Pro uno anno | Y 
integro is the ſame as if tantum had been added, and the accept: 
ance of the charter is general, without any reſervation of the 
former right of holding over. 1 Ven. 297. 2 Med. 95. 


And as the plea is ill, we take it judgment may be given 
upon it, for he has confeſſed the uſer; and as to the traverſe of 
the uſurpation, that is ſo immaterial, that in Sir Peter Delme's 
caſe, and the caſe of Honiton, it was held, the crown could 
not take iſſue upon ſuch a traverſe. Whoever admits a uſer, 
confeſſes at the ſame time that he is guilty of an uſurpation, 
unleſs he makes a title to the franchiſe; as in the common 
caſe of a juſtification in treſpaſs or for words, where it amounts 
to no juſtification in law, judgment may be given upon the con- 


ſeſſion. 2 Roll. Abr. 98. pl. 2. 99. pl. 1. 3. Cre. Eliz. 228, 
214. 22 Ed. 4. 40. 6. Salt. 173. 


Mr. Solicitor General replied. The corporation could not 
do any otherwiſe than accept the charter in general, for it cannot 
be accepted in part, or with qualifications. I agree tantum is 


implied in charters of original creation, but not in charters of 
confirmation, 


Chief Juſtice. We are moved on behalf of the defendant, that E 
we will grant a repleader : that is in other words that we ſhould 
give this cauſe a further delay, whilſt he is holding over all 
the while. Now conſider, do if we ſhould grant it, the 
defendant cannot mend his caſe: for the plea will ſtand, and 
after the formality of a demurrer we muſt give judgment upon the 
goodneſs or badneſs of the plea. The attorney for the crown By Lord Manr- 
does not pray a repleader, neither would the granting one do f*'d, accord. 
him any good, for e cannot better his cafe, but muſt reſt it r. 292. 
upon the demurrer. And therefore, as-it will anſwer no good 
Purpoſe either way, we certainly will not grant a repleader, if 
there be a more expeditious way of coming to the end of the 
cauſe; and I think there is, for if the plea be ill, I am of 

opinion it amounts to a confeſſion of the uſurpation, and 
is warrant enough to ground our judgment upon. Wis 


| Now the validity of the defendant's title, as he makes it in 
his plea, depends upon the queſtion, whether the right of hold- 
he * 
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ing over ſubſiſts under the ſecond charter. And T hold it does 
not; for it is very obſervable, that the ſecond charter, herd 
it recites the former, takes expreſs notice of the clauſe for 
holding over; and then when it comes and aboliſhes all the 
former method of election, and appoints it to be in another 
manner, and that the mayor ſhall continue in for a year, it 
cannot be imagined but that this right of holding over was 
intended to be aboliſhed alſo. Suppoſe the ſecond charter had 
ſaid, chat the mayor ſhall continue in for three quarters of a year; 
will any body ſay, that the reſervation of their former pri- 
vileges Would intitle him to hold on for the other quarter under 


the old charter; I believe no body will think ſo; I think this 


is not to be diſtinguiſhed from the caſe of an ill juſtifica- 
tion in treſpaſs, and therefore as the plea is ill, and contains 
no title to the franchiſe, I am of opinion, we may give judg- 
ment upon it, as confeſſing an uſurpation. | 


Powys Juſtice. I am of the ſame opinion, for if we ſhould 
grand a repleader, I do not ſee how we can have any new 
light in the cauſe. | | 


Eyre Juſtice. If the defendant's plea had confeſſed the uſurp- 


ation, I ſhould think it proper enough to give judgment upon 


the plea: but I do not think any more is confeſſed by it than 
the uſer. The ſecond charter it is plain was made only for 
particular purpoſes in relation to the election, but meddles not 
with the duration in the office ; and'therefore I can never agree, 
that any affirmative words in the charter can take away ſo great 
a 8 as that of holding over is, and a privilege too that 
may often ſerve to prevent the extinction of the corporation; 
eſpecially When it provides that all the former rights of the 
corporation, not altered by the ſubſequent charter, ſhall ill 
continue, And as to the clauſe of abolition, that is expreſly 
confined to the authority, form and manner zligend;, but not 3 
word of any right tenend;. | ; 


I think he is not a new mayor abſolutely, but as to the right of 
holding over it ſubſiſts in him under the former charter; the 
conſequence of which is, that he has confeſſed no uſurpation, 
and then no judgment can be given againf him upon the plea. 


Forteſeue Juſtice. The defendant cannot mend his caſe, be- 
cauſe the plea is good in form, though not in fact; which is 
a diſtinction always taken into the doctrine of repleaders: and 
of this opinion was Holt Chief Juſtice in the caſe of Jene 
v. Bodinner, Salk, 1. where he ſaid, that if the fact be admitted, 
there ſhall be no repleader, but a judgment upon the con- 


feſſion. 
mon Hers 


era 
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Here the defendant admits the uſer, and then the uſurpation 


is a conſequence of law, and that is the reaſon why it is not tra- 
* verſable. Every juſtification, to make it a perfect one, muſt 
both confeſs and avoid; and 
confeſſion ſtands. - 1 * *. 


As to the merits of che plea, I think the power of holding 


ing over is gone upon the ſecond charter; for the modus eligendi 
takes in all the circumſtances of the election, and the duration 
in the office is one of thoſe. y Ame 
Beſides, as the day of election is altered, there can be now no 
nolding over under the old charter, for that only empowers him 
to do it from Michaelmas-day ; but then what right has he to 


hold over from the 24th of September till that tie? I am of 


opinion that judgment may be given immediately. 9 
Per curiam, Judgment for the King. And the corporation 
petitioned for a new charter. 


Taylor verſus Dobbins. 
Paſch. 6 Geo. rot. 183. 


þ caſe upon a promiſſory note, the declaration ran, that the 
defendant made a note, et manu ſua propria ſcripſit.v Excep- 
tion was taken, that fince the ſtatute he ſhould have ſaid that the 
defendant ſigned the note, but the court held it well enough, 
becauſe laid to be wrote with his own hang, and there needs no 
ſubſcription in that caſe, for it is ſufficient his name is in any 
part of it. J. F. $. 


omife to pay, is as as J promiſe t 
pay, ſubſcribed F. 8. eee ; good 2 promiſe 0 


| | 8 
Mills verfus Bond. 
Trin. 6 Geo. rot. 382. 
N debton a bail-bond, exception was taken, that the eihgh« 
nal proceſs appeared to be returnable at a day out of term. 


B ſaid, they ſhould have pleaded the ſtatute of Hen. 6. 


ut the court held it not neceſſary, this being a void proceſs 
And the plaintiff prayed leave to diſcontinue. b 5 


* 


Perry 


where it does not do the latter, the 


Cited in 2 Ld. 
Raym. 1377» 


If the note be of 
the defendant's 
own writing, it 
need not be ſaid 
in the declara- 
tion, that he 
ſigned it. 


Y 2 Ld. Raym. 


1434. 5. P. 


Writ returnable 
out of term 
avoids bail-bond 
taken on it, and 
that without 
lea, Forteſc. 


ep · 353. 


Perry verſus Edwards. 


ov 


Pai. 6 Geo. rot. 83. 


A covenant to EE er cum B. in an action of covenant, wherein the plain. 
ſave harmleſs tiff ſets forth a covenant, which recites, that the defendant 
2 fold a certain quantity of goods to her teſtator, which had 
not to tortious been arreſted at Archangel by one Edward Bell, and therefore the 
Ace; ſexs defendant covenants to ſave him harmleſs from any coſts or da- 
Fo oe mages relating to ſuch ſeizure: and then aſſigns for breach, that 
the acts of a par- the ſaid Edward Bell having arreſted the ſaid goods practextu of 
ticular perſon. 2 debt due from the defendant to him, touching which arreſt the 
teſtator was put to 15001. expence, which the defendant had 
neglected to pay. | | 


There were ſeveral pleading in the cauſe, which are now out 
of the caſe, the queſtion turning upon the declaration. 


To which Wearg objected, that the covenant does not extend 
to tortious acts, for which the plaintiff had a remedy; and there- 
fore the title of Edward Bell ought to have been ſet forth, 4 C. 

| Bo. Vaugb. 118. Cre. Car. 443. and that habens legale titulum is 
not enough. 2 Saund. 177. 1 Med. 219. 2 Ven. 61. Cr. 
El. 828. All. 4x. Mar. 40. Here it is only ſaid practentu, 

_ _ which is not ſo much. 92 


=. Reeve contra, a eed it to be a general rule, that in theſe caſes 
* the plaintiff muſt ſhew a title in the diſturber ; but then it extends 
_  enlyto the caſe of a general covenant, and not where it is par- 
ticular againſt the of particular perſons, for there it takes 
in even tortious acts. Cro. El. 212. Hob. 35. 1 Roll. Abr. 
431. 2 Lev. 37. 


A 


D 


0 
* 
} 


Et per curiam, This pretence of Bell's being recited in the 
covenant, ſhews it was meant a ſecurity againſt it in all events; 
and though it ſhould be tortious, yet being particular, it comes 
within the difference that has been well taken. | 


Adjournatur. And Hil. ſequen' the plaintiff had judgment, the 
defendant's counſel declining to argue it. 


* 


4 
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Hillier verſus Froſt. 


NMH E court at the ſide bar made a rule to amend the return Scire facies not 

of a ſcire facias from die Veneris in crafting ſandti Mar- amendable. 

tin; to die Sabatti, Friday being the feaſt of St. AMartin; and now | 

Ketelbey moved to diſcharge-it, becauſe not a proper motion for 

the ſide bar; nor can the court amend the writ, but the pro- 

per way would be to quaſh it. I was counſel in maintenance 

of the rule, but had little to fay for it, ſo it was diſcharged ; 

and I moved to quaſh the writ, which was ordered accordingly. 


Rex verſus Gwyn Major” de Chriſt-Church. 


N a trial at bar the queſtion was, whether A. B. at the What copies of 
time he did a corporate act, was an out burgeſs or not. Porte a 
And to prove he was, the defendant, who had a rule for copies ce 15 
emnium librorum et recordorum burgi” praed”, produced a copy e 
of a letter fifty years old, and found in one of the corporation 

cheſts, wherein A. B. is mentioned to be of another place: 

but the court refuſed to hear it read, becauſe not @ corporate 

act within the rule, ſo that a copy is not evidence, but the 

original ought to' be produced, l 0 d 


yp If 


Webb verſus Thompſon. h 
N Michaelmas 6 Geo. the plaintiff brought his action, and Ffcape warrant 
the defendant put in bail, and in Hilary following iſſue was 1.67 * 

joined, and notice of trial given and countermanded, and the s indeed © 

defendant was the ſame term ſurrendered in diſcharge of his be dit harged at 

bail, He lay all Eaſter and Trinity term, and in the vacation n 1 

made his eſcape, upon which the beginning of this term an eſ- wt 

cape warrant iſſued againſt him, which Short now moved to 

ſaperſede, becauſe the plaintiff having ſlept three terms, the 

defendant was intitled to be diſcharged upon common ball. 

| oppoſed this, becauſe he had been guilty of an eſcape, and 

therefore intitled to no fayour, but he ought to lie till he has 

tried it by proviſo, Et per curiam, He is not indeed proper to 

pray a fayour, but it would be hard he ſhould lie by till you 

think fit to try the cauſe; for it is not to be ſuppoſed one 

who cannot find bail ſhould be able to bring it on by proviſo. 

And beſides, as ſoon as he is taken upon the eſcape warrant, 

de will be intitled to his diſcharge by the rules of the court ; 

0 that to prevent the multiplying vexation and expence, we 

think 1 4 to ſuperſede the warrant. , 
Vol. I. D d Gyn 
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— T HE plaimifs attorney ras ſummoned before Mr, Jſ 


ob Py 4 200 tice- Forteſcue to produce his client; and the Judge 

blaintiff to be thereupon made an order, that unleſs he was produced in a 

found, month, the defendant ſhould by conſent be at liberty to ſign a 

| non pros, He did not produce him, and the nan pros. was ſign- 
ed: and upon an affidavit that we could find no ſuch. man as the 
plaintiff, the court on my motion made a rule upon the attor- 
ney to pay the coſts; and afterwards upon an affidavit that they 
were demanded and unpaid, I moved for an attachment kink 
him, which was ordered accordingly, ” 


Between the Pariſhes of Barleycroft and Coleoverton in com 
Where a certi- RDER of removal from B. to C. reciting that am 98 
ficate-man is U had fifteen years ſince come with a certificate allowed ac. 
ſent backs B*7® cording to the act of Parliament from C. to B. and being now 
cation of his not actually chargeable, they ſend him back to c 


gaining a ſettle- . | & 3-55 a, 5 | 

3 This was moved to be quaſhed: 1. Becauſe they do not fay 

3 y that during the fifteen years he gained no ſettlement in B. for 
INCate W 


legally allowed, 2 certificate- man may gain a ſettlement as well as any other. 
that ſupplies the 3 non allocatur, for all that is neceſſary to be ſhewn is the cer- 
want of ſhewing tificate, and that the party is chargeable, and the length of time 


| Second'exception, It is not ſaid the certificate was atteſted, 
but only that it was allowed, Sed per curiam, The atteſtation 

is. by the ſtatute made previous to the allowance, and thereſors 

when they ſay it was allowed according to the act of Parli- 

ment, we muſt intend it was atteſted, for otherwiſe it 

not be ſo allowed, The order was confirmed, 


| Reeve verſus Trindal, 


Pefendantin ap- N the trial of the appeal there were 8 iſſues. The fit 
pur _ , as to'a, plea in abatement, where the defendant pleaded 


after conviction, that he was not a Jabourer according to the addition of the with 


without conſent but a barber chirurgion ; which was found with tht defendant. 
of appellant. 


Com. Rep. The ſecond was upon his plea over to the felony, where che 
257. cited in + 15 £44 4g 
Andrews. 142+ | 1 | 


* 
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a Michaelmas Term 7 Geo. _ © 93 
jury found him guilty of the murder. And what would be the 
conſequence upon theſe two verdicts, was a point to have been 
argued in court. But neither ſide bringing it on for near three 
years, the defendant now moved to be bailed, and the appellant 
aid he did not oppoſe it, Sed per curiam, We cannot do it: he 
is convicted of murder, and therefore we cannot bail him, un- 
leſs the appellant will actually conſent; which he refuſuig to do, 
the defendant was reman det.. 


PRES 14 | : nn 
Gualeey verſus Serjeant Selby. In Cant. 
T is a rule in equity, that though in the caſe of a mortgage ln equity the 
in fee the legal 2 5 of preſentation is veſted in the mort- n 
gagee ; yet they will interrupt chat preſentation, and compel 3. C. Com. Reg. 
the ordinary to inſtitute the clerk of the mortgagor any time 343. 


Com. Rep. 
before forecloſure ; it not being any part of the proſits of the 
eſtate. 2 Vern. 401. a Aren i Mott 


, 


Evance; and upon breaking up the partnerſhip it was oer aſſets, 
agreed between them, that all joint bonds by them entered into ve N ess 
ſhould be diſcharged by Sir Stephen only; 
made him for that purpoſe. : 2 

The plaintiff was a bond creditor of the partners, and ſome 
time after the diſſolution of the partnerſhip applied himſelf to Sir +166; 
Stephen Evance for the money; upon which they two came to | 
an agreement, that the bond, which before carried 51. per cent. ny J 
ſhould for the future ſtand out at 61. per cent. and ſorne intereſt | | 
at the rate of 61. per cent. was paid accordingly. © | 


Thus it ſtood when Sir Stephen Evance broke, againſt whom 
there was a commiſſion of bankruptcy, and the plaintiff came in 
and had his dividend ; and now brings his bill againſt the de- 
fendant, who is the ſurviving executor of the other partner, to 
diſcover aſſets, and compel him to redeem the bond. 


The defendant by his anſwer confeſſes aſſets, but relies on 
e firſt the notoriety of the diſſolution of the partnerſhip, and the 
ede agreement as to bond creditors, of which the proofs had affect- 


ed the plaintiff with notice, and that his coming afterwards to 
an agreement with Sir Stephen Evance to let the bond ſtand out on 
the advance of 1. per cent. and taking his dividend on the com- 


miſſion, were a ſtrong evidence of the plaintiffs diſcharging d 
LIEN 0009 WOEIY __ 2, © reftutor 


* 


A 
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 teftator” and that it was his own laches not to take his money, 
- Sir Stephen having continued to pay for many years after the part- 


Lord Chancellor. Both parties being now before the court, and 


no diſpute as to the bond or aſſets; I think it proper to retain 
dene Mig wichen ſending them to law. As to the agreement 
between Sir Stephen Evance and the defendant's teſtator, that 
was ngs inter alios acta, which ought not to prejudice the plain- 
tiff, a$ it will do if it be of any ayail, becauſe it tends to leſſen 
his ſecurity. I do not think the ſubſequent agreement for 11. 
per cent. advance has altered the caſe, for the other partner 
might notwithſtanding haye come in and been diſcharged on 
paying the principal and ibtereſt at 31. per cent. Neither does 
the plaintiff's taking a dividend prejudice his right at all, for that 
was an advantage to the defendant, by leſſening the debt, fo 
that now he will have an allowance for what the plaintiff receiv- 
ed upon the dividend, r en gs 


Let the maſter take an account of what is due for principal 
and intereſt at the rate of 5 l. per cent. and on payment of that, 
let the bond be delivered up, deducting the money already re- 

40414 20 neeivet uponithe dividend. ow % ft! yy 


Is 5 1 . * 
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Leighton verſus Leighton. Ibid. 
Perpetuatin= N F TER two verdicts on trials at bar in favour of the 
JunQtion granted A plaintiff's title a r injunction was decreed, ac- 


after two trials 


. cording to the caſe of Lord Bath v. Sherwin in the Houſe of 
1 P. Will, Rep. Lords; which practice was introduced that the cight might be 
077, quieted in ejectments, (where at law the party is always at 


liberty to bring a new one) as it was in real actions where the 
verdict was final. And this was affirmed in the Houſe of Lords. 


VN. B. There had been ſeveral country verdicts to the con- 
trary, but the trials at bar were laſt. me. 
Dominus Rex verſus Drew. 


Habeas corpu 3 EF ENDANT came up on a habeas corpus from the Sauq, 
: D to which it was returned, that for ſeyeral years laſt paſt 


the African cor 
the defendant in 
N with neceſſaries, till he ſhould imbark for Africa, at 
haec 4 cauſa, & c. The court diſcharged the defendant for the 
inſufticiency of the return, and ordered an information again 


the colonel who liſted the men, and the keepers of the Savoy: 
Poultney 


ny have been a body corporate, and retained 


eir ſervice, and ſent him to the Savoy, to be 


Juſtice ruled it not a caſe within the ſtatute, for the houſe was 


EEE Cod 
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H E defendant having a term for years, 3 one year 17 the lefſve te- 

and three quarters was to come, agrees with the plain- ſerves the rents 
tiff, that he ſhould have the premiſſes for the remainder of the'? 5 
term, paying to the defendant the ſame rent as was refer ve. n 


ve it is an under-. 


upon the original leaſe. © The plaintiff took: genre wiſh: now leaſe, and . 
brings e weint the defendant for a foe? Gi ie ew 12 
| - + "with. the w ole 


Te was vbjeted, that this linoinkes to an Aimee of the term. 


* 


1 


leaſe and was therefore void by the ſtatute of frauds and per-,. on 14. a.. N 


juries, not being in writing; to which we who were for the * 
plaintiff anſwered, that it muſt be taken as a leaſe, and not as 
an aſſignment, becauſe''the reſervatien was to the leſſee, and 
not to the original leſſor; and the leſſee might maintain debt 
for rent upon if, though he could not diſtrain for want of a 
reverſion; and of this eee. was he Chief Juſtice, and my 
amy Aga pe reg as bt „tit aft N \ ne ,» aff 


£©* 4 
20>) A 


HE defendant being owner of ſeveral houſes in iu Chu er 
tharine's, let the rooms out to ſeveral families: and — . 


this was indicted on the ſtatute about intnates; but the Cniefe. 7 7 
not a cottage, and all the new buildings about town would be 
liable to the ſame proſecution, there not being ſour acres laid 
fo any of them: and he held further, that the proviſo i in the As far as the 


ſtatute for market towns would take in this caſe; for in this re- houſes are con- 


ſpect, as far as the houſes are contiguous, Mapping is part of the raf hey ave 


part of a market 
town, town. Rex 
- V. Crockford, 
eee] rib | Tris. ſequ. held 


ſo of Enfield. 
Campion verſe Nicholas | wa gt 


5 j- HE cargo of the ſhip was loſt by the capture of a Stuediſb The admiralty 


pr 73 who carried her into Gottenburgh :. the law _ —_ 
ter ſtaid there three months, to refit the ſhip, and bf in new (eged ded by pea 


lading; ; and to prevent the ſeamen from goingway, he agreed agreement. » 
to pay them ſo much per month whilſt they ſtai there: and FO 
in an action for this, the maſter would have "Sch ed himſelf, 
on the rule that freight is the mother of wages, =" that none 
ae ever paid while the * 7. is lading and unlading; which the 


Chief 


2 
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Micheztnius Term: i: 


9 the general doctrine: but he held it 
not ſufficient to controul a ſpecial agreement, as there was in 
„ 9nd where ae a ſtay at Gottenburgb. 


Teſhmaker A. Held l Ease i 8 com” en 


Age 


4 uit ps cum King d. J. 4 C. B. 2 


Ir $4 is rob- HE plaintiff lived a mile from che church, ond going 
bed on a Sur L=0 'thither with his lady in his coach upon a Sunday, was 
going to churc 

robbed; and brought his action againſt the hundred, and re- 


1. covered; for the ſtatute extends only to the caſe of travelling: 
us)... the Chief Juſtice ſaid, if they babies going to e Wie 
1 e eee eee 


* 5 


Du — Warren, 


22 * 


| ts Guildhall corm King G. 


ona a contract (ASE for money had and received to the — uſe, 
| ow _ The caſe was, the plaintiff paid money on a promiſe to 
ern — 48 ſtock at a future day, which not being done the r 
his hands is tiff brought his action. At the trial the d i was, 
IT. "a the plaintiff had brought a proper action, — ot. at 5 time 
other's ue. this money was paid, the plaintiff never intended to have it 
| 3 again; and the promiſe to transfer the ſtock was a ſufficient 
| conſideration for his parting with the money. The Chief Juſ- 
| | der drafted, the court ſhould, be moved), and "they. were all 
of opinion, that the action was well brought; not for the 
whole money paid, but the dam in not transferring the 
ſtock at that time, which was a loſs to the plaintiff, 1 an 
Advantage to the defendant, who was receiver of * eee 
money to the uſe of the plaintiff. n ib 


e 5 | Hawkins m_ Perkins. 
4. Guildhall coram Pratt 0. 7. 


—— 1 73 


Where ball are LSE hack © mote; The Moni called one of ihe 4. 
n fendant's bail to prove the hand; and whether he was 
wr ung ng . to give evidence was the queſtion. The Chief Juſtice 

| ſaid, if de was a ſubſcribing witneſs, he would oblige him; 

but otherwiſe he Your leave him to his _—_— | 

1 Anonymous. 


Conan King 0. 7 4 Guildhall. 
FS 


Man paid mot on a FF for the old ee at's whe een 
company, and the party gave him ſo many ſhares in the paid and the | 
additional ſtock. Upon this the other brings his action for the . — = | 
money, as ſo much money had and receiyed to his uſe. And it is mon re- 
the Chief Juſtice held, it well lay, becauſe the thing contracted ceived to his uſe, 
_ for was not delivered : he ſaid it would have been otherwiſe, | 
if the thing contracted for had been bee though to a leſs 


value. | 


Anonymous. In Canc. : 


A Makes his will, and deviſes 300 N to his databites; pro- Marriage por- 

* vided ſhe merided with the-confent of her mother, other- tion a revocation 
wiſe only 200 J. After this in his own life he marries her, FR GS 
and gave 200 J. with her. And this was held a revocation of. 
the deviſe, ſo as to deprive her of the other 100 U 4 


Rex verſus Major' et Jurat' de Dover, 


JAND AMTUS tefte 14th of November, returnable 28th, was How many a: 
moved to be — for want of fifteen days between — — 
the tele and return: upon this the practice was inquired in- and return * 
to, and agreed to be, and ſettled accordingly, that where the 17 .. 
party lives forty miles from London, there muſt be fourteen pl 

days, otherwiſe only eight days, and that one is to. be taken 2 Selk. 436, 
incluſive and the other excluſive ; fo that a writ te/te r4th n 
de returnable the 28th. Caſe was pro- 


duced, and it 
appeared to be fourteen and PP PU as expreſſed in the report. Ie ha Indeed th ward ad mine, 
Ia eee eee ith 26 * 


"4 


alk | wn | | 0 _- 
Williams verſus Fowler. 
| Mich. 6 Geo. rot. 113. 


- T7 + * 4 
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RROR of a judgment in C. B. in an action u the Executor may 
caſe againſt ” ndant as adminiſtrator of 7s for picad an errone - 1 
work and labour done in the inteſtate's time: the efencant TY 3 
pleads, that the inteſtate in his life was indebted to 4. B. In 
21 |, for goods ſold and delivered, and neglecting to pay in 
D ; i 


„ his 


| | bis life, the ſaid A. B. Michaelmas 5 Geo. impleaded the de- 
fendant as adminiſtrator in placits debiti ſuper mutuat, taliter- 
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ue proceſſum fuit, that judgment was given for the plaintiff. 
hen he pleads another judgment for a debt of the ſame na- 


ture, and recovered in the ſame manner; and a third which 


was for money lent; and a fourth like the two firſt. Then 


| be ſavers that all theſe were for good and juſt debts, and that 


| fendant had made a proper defence, the plaintiffs could neyer 


he has adminiſtred all the goods to 1005s. which are liable to 
theſe judgments. And hath not aſſets lin. / 


Fl Demurrer 3 t jud pro defendente, after two ſolemn argu- 
ments in C. B. ubi intratur, Hil. 5 Geo. rot. 1587. and error 
brought in this court. 7 F 


Reeve pro guer. Though the debts are averred to be true, 
yet being recovered in improper actions, they can be no bar to 
us. The debts are. ſtill ſubſiſting as debts upon ſimple con- 
tract, and fo are not pleadable to us. The adminiſtrator, if he 
ſhould be ſued in an action for goods ſold and delivered, could 
never E theſe judgments (which are in actions of debt) in 
bar. In 1 Vn. 198. aſſumpſit againſt an executor, he pleads 
four judgments, one whereof was in an action of debt for a 
Principal ſum and intereſt borrowed by the teſtator ; and on 
demurrer it was adjudged for the plaintiff, becauſe no action 
of debt lay for intereſt : and though the defendant had not taken 
advantage of it by plea, it was ſaid no admiſſion of his could 
prejudice the other creditors. In the preſent caſe, if the de- 


have recovered in thoſe actions. 


not confined to money lent only, as placitum debiti generally is; 
for that is the known deſcription of an action of debt, but this 
is not. When I deliver goods and am not paid, I may pro- 
perly be ſaid to be a lender of the money which I truſt. Sup- 
poſe the ſeller lends the buyer the money with one hand and 
receives it with the other; ſurely that will not deprive him of 
his action for money lent, It may be there were in the de- 
clarations proper counts added to reach theſe demands. 


But if nutuat be inconſiſtent, you will reject it, as you do 
an inconſiſtent peſtea under a ſcilicet, In this caſe we have 


doue more than we needed, for there was no occaſion to aver 
the recovery pre vero et juſto debits, or even to have ſhew 
bo it accrued, 1 Lev. 200, Lutw. 662. The plaintit 


might have replied, there was nothing due, and was not driven 
to his demurrer. Jenes Sir William g1, 92, The caſe in 


7 


1 contra. That phraſe placitum bin ** 5 1 


rose mung "LIP. 


588 e = - 


Michaelmas Term 7 Geo: 7 
Fen. is not at all applicable, for there was no debt which-wauld 
be a lien upon the executor, but here there is a real debt. 


One of theſe judgments is out of the exception, the debt 
being for money Jent, and properly, recovered, and that covers 
all the aſſets, and deſtroys the plaintiff's action; for he muſt 
avoid ſo many of the judgments, as that it will appear there are 
aſſets, according to the caſe of Dee v., Edgecomb in Vaugb. 
But here according to his own reckoning he has avoided but 
three, and the fourth, which is for more. than the aſſets, re- 
mains unimpeached. 5 


It was argued a ſecond time by Serjeant. Comyns for the 
plaintiff, and Serjeant Miller for the defendant. 


Serjeant Gomyns. On a ſpecial adminiſtravit (as this is) 
the executor muſt bar us by judgments, and not by ſuch 
as are erroneous. 8 Co. 133. 3 Lev. 141. 9 C. 108, 110. 6. 
Salk. 312. Indeed it is otherwiſe in cafes where the admini- 
ftrator might have pleaded it in abatement, but this is not a 
matter avoidable by plea, it appearing upon the face of the 
record. An action of debt it is true will lie upon an executory 
promiſe, but then the party muſt declare according to the 
truth | | | | By 

Suppoſe in an action for money lent the parties had om to 
iſſue, and on the trial it had appeared, that the ſame demand 
was the price of goods ſold and delivered, no doubt but in 
that caſe the plaintiff would have been nonſuit: and here it 
will be the ſame thing, ſince that which would have turned 
him round upon the evidence, appears now upon the record. 


There may be a great deal of fraud in allowing this prac- 
tice, for theſe judgments are entered up immediately, pendente 
lite of another perſon, when if they were to go on in the ordi- 
nary way by writ of inquiry, that other perſon perhaps might 
have got judgment firſt. And if theſe judgments are errone- 
ous, then the executor has the benefit of them in covering ſo 


much aſſets, and may get rid of them afterwards, when he has 
ſerved his turn. | 


Serjeant Miller contra. This is at moſt but an improper 
action, and the whole record not being ſet forth, you will 
intend there was another count proper to take in the demand. 
In theſe caſes the true point is, whether there be a juſt debt 
or not. Lutw. 662. 1 Sid. 230. 1 Keb. 808. Vaugh. 94. 
1 Sid. 333. An erroneous judgment is pleadable, till en 
C. Ei. 471. Sir M. Fones 91. | 

| C. J. 


OE | 5 
„ - x a ct * # * p * 
: 0 


C. J. Both ſides have gone upon begging a queſtion, fot 
which I think there is no foundation; which is, that theſe 
judgments are erroneous. For conſider, though the recital of 
$06.4 is, that the defendant was indebted for goods, and im- 
pleaded in a mutuatus, yet that is more than will appear upon 
the record of thoſe judgments, which are only common nu- 
tuatus's. The moſt that the ſpecial ſetting them out amounts 
to is, to ſhew there was a precedent debt, and that the judg- 
ments were not fraudulent; and this is more than the pleader 
needed have done, for he might have relied upon it, that there 
were ſuch judgments, without ſhewing the conſideration of 
them, the want of which ſhould come of the other ſide, and 
be taken advantage of in an iſſue upon the fraud. Here the 
executor has done more than he was obliged to do; he has 
ſhewn that there were ſuch judgments, and left you ſhould 


_ think theſe were demands ſet up on purpoſe to cover the aſſets, 
be tells you further that there was a fair and honeſt debt reco- 


vered by them. I think the judgment ought to be affirmed. 
To which Powys and Forteſcue Juſtices agreed. Et per Eyre]. 
There is no inconyenience in _ executors confeſs judg - 
ments, for if there be a precedent debt, all is fair; if none, 
the party will have them upon the fraud. I think this is a good 
judgment; though if it were erroneous, it might be a bar, for 
all we have to look to is to ſee it is not fraudulent. Where 
intereſt is damages, debt will not lie, but it is otherwiſe where 
a ſtated intereſt is fixed at a ſtated rate. The judgment of 


| C. B. was affirmed, 


— 
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7 Georgii Regis. fo Bod +6 


Sir John Pratt, Knt. Lord Chief Fuſtice. 
Sir Littleton Powys, Kut. DART. 

Sir Robert Eyre, Kur.  $Fuftices. 

Sir John Forteſcue Aland, Kut. | 
Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 
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Dominus Rex ver/us Inhabitantes de Bicham. 


HE ſeſſions ſetting out the fact ſpecially, adjudge the Executing the 
ſettlement of a poor perſon to be at Bicham, becauſe ame of collece | 
when he lived in that pariſh he executed the office of on births and 

collector of the duties given by the 6 & 7 N. 3. c. 6. on births burials, gives a 
| 74 vs 28 84 

Serjeant Darnall moved to quaſh it, becauſe this was not a Forte. Reps 

pariſh office, and it would be giving the commiſfioners (who xe 5 

are to appoint. the collectors) a, power to bring what charge 

they would upon the pariſh : beſides, it was not ſtated in 

order, that this was an annual office, as it muſt be to give a 

ſettlement within the expreſs words of 3 & 4 V. & M. . 11. 


| Reeve contra, cited the cafe, Hil. g Ann. between the pariſhes 
of St. Mary and St. Lawrence in Reading, where it was held 
that the execution of the office of warden over all the pariſhes 
in the town of Reading (which office was in the nature of that 
= a tithingman) gave him a ſettlement in that pariſh where he 


Et 


Et per curiam : The reaſon why the executing offices gives 4 
ſettlement without notice is, becauſe of the notoriety of the 
pariſh ſhould have notice : can any thing be more notorious than 

this, which is to collect a duty from houſe to houſe ? We cannot 

ſuppoſe 2 fraud in the commiſſioners, that they would appoint 

| a perſon of no ſubſtance to be collector, only to bring a charge 

It need not be a upon the pariſh. It needs not be a pariſh office, but a publick 

pariſp office but oa . , . e ON 

an annual office annual office in the pariſh, And as to its not being ſaid that 

in the pariſh. this man executed it for a- year, * muſt take it he did ſo, 

becauſe it appears on looking into the ſtatute that the power 

given the commiſſioners is to appoint a perſon who ſhall be 

collector of the duties for a year, and then give in his accounts, 

It has been held a ſettlement in the caſe. of the land-tax; and 
. why not in this? The order was confirmed, h 


1 


wy \ Shepherd verſus Shorthoſe. 3443 

Mich. 7 Geo. rot. 83. p: 
If the probate ASE by the executors of the aſſignee of commithoners of 
22 e bankrupt for goods ſold and delivered by the bankrupt: 


on an exempli. the defendant prays oyer of the letters teſtamentary, which are 
fication of it. ſet out, and then demurs. And Strange for the defendant ob- 
jected, that the declaration was of Trinity term, when the 
executor ſays that he brings into court the letters teſtamentary, 
by which, ſays he, ſatis liguet to the court that I am executor 
of the will, et inde habere execution', Cc. Whereas upon ger 
it appears that the inſtrument produced under ſeal of the or- 
Ainary does not bear date till November following, fo the pb- 
0 jection is, that the executor declares before probate, contrary 
do all the caſes, where it is held that though he may com- 
mence an action, yet he cannot declare in it before probate. 


Il To ſtate the objeRion fairly, I do. admit, that the letters of 
* the ordinary, which are ſet out, do ,recite that 13 Fan. 1718, 
the will was exhibited, probatum et approbatum, which is before 

the action; but this is not ſufficient, for though the will was 

exhibited, and. though evidence was given to fatisfy the judge 

of the execution of it, yet that is what this court can take no 

notice of, but only the act of the ſpiritual court, that commits 

the execution of the will. 9 G. Henſlee's caſe is expreſs, that 

the teſtament muſt be ſhewn duly proved under the ſeal of the 

ordinary; and in the caſe of Clark y. Clark in B. R. Hil. 

1 Geo. it was laid down by the preſent Lord Chancellor, 

who delivered the reſolution of the court, that the produc- 

ing bteras teftamentarias was ſufficient, becauſe they . 


SSS SSS nm, 0» not. uy 


+ 4 


che will, with that further _circutiſlinee of its being under 
ſeal of the ordinary; for unleſs they, were ſo under ſeal, it 
could not ſatis liguere tothe court, that he was executor, 


Sed per curiam: The inſtrument here produced is not the 
| e, but an exemplification of it; and that ſhewing there | 
was 2 probate before the action, is ſufficient - this is their con= 
ſtant way, when the probate is loſt, for they never grant a ſe- 150 505 
cond probate, only exemplify the firſt, and thoſe exemplifications 
have been allowed to be given in evidence. The plaintiff had 
judgment. SANTOS an enn 3/4 VI, AH a 4th 4 $7 


Dominus Rex verſus Buckland. 


HE court was moved to deprive one in cuſtody, on an One in cu 


; ox 4 | - on excom” cap” is 
excommunico capiendo of the benefit of the rules; but on a page ae, 


conſideration and ſearch for precedents they refuſed to dg it. next toni. 


1 


| FF % - * 7 b | Stks ol 4 | LY 
Anonymous. ene eee, 
i ; LAY” v7 LAI. 1 3-61 11 . t C | WE giver 
HE mortgagee after the day of payment brought an - 
ejectment, and the court ordered him to ſhew, cauſe, | © 
7 . 4 


on parent to the leſſor, or bringing into court, money 


pal,” intereſt and coſts, proceedings ſhould not be ſtayed: and. ,, _ 

: Denton, who moved it, faid, 'it was done often in C. BY t 

r e ; 8 £3.26 | 

7 Dominus Rex verſus Newton et al. 

5 . 

1 Y the ſtatute 1 Geo. c. 13, $ 11. it is enaRted, that any Juſtkes of peacs. 

J two juſtices of peace may ſummon any perſon to take the g _ 

- oaths before them; and if Dy do not appear, then on oath of to 3 ths 

f ſerving ſuch ſummons, the juſtices are to certify the ſame to oaths, ET 

f the quarter ſeſſions, where if the E ſo ſummoned does not PORE * 
7 to take the oaths, he ſhall ſtand convicted of recuſancy. f. 11. * 

4 The defendants were juſtices of the peace, and iſſued their ſum- 

0 mons accordingly; but e ee to underſtand, the 4 

ks party was a gentleman of faſhion, and not ſuſpected * 

ge againſt the government; leſt a tranſaction of this nature ſhould 

= de an imputation.upon him, they refuſed to give the proſecu- 

'* tor his oath of the ſeryice. of ſuch ſummons, that the matter 

he might go no further, And now upon motion againſt them for 

1 an information, the court declared, that the juſtices had no 

by diſcretionary power to refuſe to put the act in execution, and 

11 therefore granted an information againſt them. | 

ted ONT / 
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ae 1 E plaintiff's attorney ſent the iſſue- hook to the defend. 

torney ordered to ant's, who accepted. it and paid ſor it; but the plaintiff 
Sire plaintif a not going on to trial, the other fide gave him 2 rule to his 
copy of proceed- . . ; PRs 
inge loſt. iſſue, in order to-carry-fdown the cauſe by proviſa. And upon 
; an affidavit that the plaintiff's attorney had miſlaid the ; 
the court ordered the detendant's attorney to give him a copy 
of the iſſue, the better to enable him to comply with the tulc, 


| Dunſley ute Wellbiowne: —_| 


3 gh pm RESPASS for beating his ſervants, per quod ſervitiun 
ter brings treſ- amiſit; the plaintiff called one of the ſervants to prove 
1 Ley Lacy the caſe, I objected, that he having a right to bring an action 
the, ſervant in his own name, it was in effect ſwearing for bimielf, and be 
beaten is no muſt be under a byaſs, becauſe what he ſays now upon his 
Es Evia, Oath, may be 1 in evidence E him in his own action. 
75. The Chief Juſtice inclined to the objection, ſo the plaintif 
| ſet him aſide ; and in the debate of it the Chief Juſtice put this 
"oct Iman caſe. A ſailor ſues for wages, and the queſtion turns upon 
ther for wages, the loſs of the ſhip: no ſailor who has wages due, ſhall ben 


where the queſ- witneſs as to the ſalvage of the ſhip, becauſe he is concerned 
rion turns upon in. the event of that queſtion, at] 


© theloſgof 
ſhip. 
| Coram Pratt C. J. at Guildhall, | | 
If the firſt con-, "JF H E defendant came to the plaintiff; who was a fword- 
— wdpoyle cutler, to ſell him à ſecond-hand fword: and upon us 


off, the warranty Warranting it to be a ſilver hilt, the plaintiff offered him a guinea 
will vs extend and a half for it; the defendant refuſed to take the money, and 
fade. 88 thereupon went to ſeveral other ſword-cutlers, but not meet- 
ing with any that would give ſo much as the plaintiff, he came 
back to him, and told him he ſhould have it for the price be 
offered: the plaintiff upon that, thinking to have it cheape!, 
refuſed to give the guinea and half, and at laſt beat down the 
price to 28s, which was paid the defendant for the ſword. 
Afterwards the plaintiff found that the gripe of it only was ſilver, 
and the reſt of the hilt was braſs; upon which he brings dis 


action againſt the defendant, and declares upon the 1 


ee 


22 HO SRO HH TLC. 


of the blt's being ſilver, when in fact it was braſs :, but not be- 


ing able to prove a warranty upon the ſecond bargain, he was - | 


ox 


"3 Ag 


* nonſuit: the Chief Juſtice being of opinion, that the warranty 


upon the bidding a guinea and half would not extend to this ſale, 


which was a new and a different contract at a different time. 


Alſo he ſeemed to be of opinion, that the gripe being ſilver, 
the plaintiff ſhould have declared ſpecially on a warranty of the 
reſt of che hilt only, and have ſaid that that part was braſs, © 


a 7 v3 (4 $4. 84 24433 3X4 + 
Smith verſus Potter. B. x.. 


N a gui iam on 5 Flix. for exerciſing a trade without an ap- Proceedings in a 
prenticeſhip, Strange moved to ſtay the proceedings, becauſe popular — 

the nominal plaintiff had teleaſed, and the fact was laid at Cam- went fois f. 
bridge, whereas the juriſdiction of B. R. is at laſt ſettled to be andthe fact a 
reftrained by the 21 Fac. 1. c. 4. to actions ariſing in the county 8 C. unde. 
where B. R. fits, ſo that if they were to go on to trial, the plain- 373. 
tiff could have no effect of his ſuit. And of this opinion was 
3 and they made a rule that proceedings ſhould be 
ſtayed, i i | 5 \ 


4 a 
x 


Moore verſus Warren, coram Pratt, | 3 
En e { at Guildhall, 
Holme verſus Barry, coram King, | 


| ho defendant in each of theſe actions at'two of the clock ir the party who 
in the afternoon gave the plaintiffs goldſmiths notes in pay- Teceives a gold- 
ment, which were tendered the next morning at nine, When the it's bill ten- 


ldſmiths had a quarter of an hour before ſtopt payment. The 4k — 


Chief Juſtices directed the juries, that the loſs ſhould fall on the !9{s if the gele- 


defendants, there being no laches in the plaintiffs, who had de- _ 11 g 
manded their money as ſoon as was uſual in the courſe of deal- 12 Vin. Abr. 
ing, and that the keeping the notes till the next morning could [243+ Pl 1, 84+ 

not be conſtrued a giving new credit to the goldſmiths. And | 
both juries found accordingly. And afterwards between | 


— 


— 


Turner 
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” Corum Pratt, _ Guildhall. . 


And the com- © i. HE defendant paid the plaintiffs, who were the ſword. 
— ” blade company, two goldſmiths notes at three in the aſter- 


affairs of this noon; the plaintiffs ſervant the next morning leaves the notes 

, natureis tobe with the goldſmiths in order to have. the money ready for him as 
chiefly regarded. he came back a clearing; it being as they proved cuſtomary for 
the bank and the ſword-blade company to ſend out their notes in 

the morning, and then call for the money as their ſervant 're- 

turned in the evening; and the roldfmiths upon receiving the 


notes always cancelled them, and got the money told out againſt 
the time it was uſually called for. The notes in this caſe were 


brought early in the morning, and received, and cancelled: 
and between four and five in the afternoon the ſervant that left 
them called again for the money, when the goldſmiths'had juſt 
ſtopt payment: upon which the ſervant takes new nates of the 
| ſame tenor and date with the cancelled ones he left in the morn- 
ing. And becauſe the plaintiffs had done nothing but what 
was uſual, in leaving the notes inſtead of taking the mo 
when he firſt called in the morning, the Chief Juſtice directed 
the jury to find for the plaintiffs, Ph they did, | 
; AS 


hs ö *** 


Dominus Rex verſus Hall. Ibidem. 
An benteden I N an information for a libel againſt the dodtrine of the Tri- 


of being author J nity, the witneſs for the crown, who produced the libel, 


of a libel isfuffi- yore that it was ſhewn to the defendant, who owned himſelf 
e + the author of that book, errors of the preſs and fome ſmall va- 
| -riations excepted. : The counſel for the defendant objected, that 
this evidence would not intitle Mr. Attorney to read the book, 
becauſe the confeſſion was not abſolute, and therefore amounted 


; . 1 * 


to a denial that he was the author of that identical book. But 


the Chief Juſtice allowed it to be read, ſaying he would put it 
upon the defendant to ſhew that there were material variances. 


* 
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| Turner et al” verſus Mead et al. 1's 


Purret 


| 
| 
| 
i 
| 
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A Taunton aſſaen coram Price, un' Baron? Scaccarii. 


HE plaintiff was an exciſeman, and lived in the county Exciſeman to be 
＋ of Devon, and executed his office in ſeveral pariſhes in uedin the 


that county, and alſo in a pariſh that extended into Somenſetſbire. mm my 
And the commiſfioners of that county, apprehending they had 

a concurrent power with the commiſſioners of Devon to tax 
him for his ſalary, on account that he executed his office in 
their county, mw tax him accordingly, and for want of 
payment diſtrain. For which treſpaſs was brought; and ruled, 
that it well lay, for though he rides about to the publick houſes 
in that county, yet he muſt be faid to keep his office in the 


town where he lives and has his books, and there he was only 
taxable. 


bis" 
47. 


Leeds verſus Power. 


L RR OR tam in rediitione 1 in an ejectment in C. B. Howto * 
in Ireland, quam in affirmatione ejuſdem in B. R. there. an alignment of 


errors on writs 
| | | from Jreland. 
The beginning of the term I moved for the common rule, 


that the plaintiff ſhould aſſign his errors, it not being uſual to 

take out a ſcire facias as we do on writs of error from C. B. 

When that rule was out, I moved again upon an affidavit that 

we could find no body concerned for the plaintiff in error, and 

had fixed it up in the office; that therefore we might be at N,. 3 C. 
liberty to ſign a non pros, elſe if we ſhould be put to ſend the 3 — 
rule over to Ireland to be ſerved, the delay would be as —_ id 28 
as in the caſe of a ſcire facias, and it being a writ of the plain- the ſame rules. 
tiff's own ſuing out, he muſt be apprized when was the due _— 
time to come in and proſecute it. Whereupon the court made anti I had 

2 new rule, that unleſs errors were aſſigned within four days the fame rules on 


after fixing a new note up in the office, the defendant in error 0e. 
thould be at liberty to ſign a non pros. | 


Within the time errors were aſſigned; and on the arguing ' 
Reeve objected, that it is an ejectment for lands in the county 
of Dublin, and = the trial is at the King's courts in the county 
of the city of Dublin. | 


Strange contra. This court will not take notice that they are 
inct counties, but rather intend the city to be part of the 
county. That the county of the city of Dublin is the coun 
in which the city of Dublin lies. Or if they ſhould, yet the 
trial may be right, for it runs poſtea die et loco infra content, 
which bes infra contentus may be as well the place within the 
on, of Dublin, where the demiſe is laid to be made, as any 


Vor. I. E e Or 


. 


Carth. 448. 


1 
** 
* 


* 
Fa 


. 7" Bury ; e 
Hilary Term 7 Geo. 


Or admitting it a trial out of the proper county, yet it 
is helped by the 16 & 17 Car. 2. c. 8. which is enacted in 
Ireland by 17 & 18 Car. 2. c. 12. being a trial by a jury of 
the proper county, for the award of the venire is previous to 
any mention of the county of the city, and commands the 
ſheriff of the county, to ſummon twelve men of his county, 


and then the trial is had by the juratores unde infra fit mentis. 


Ik this be not right, there never was a proper trial of any 
cauſe ariſing in the county of Dublin; for the King's courts 
ſitting in the city of Dublin, it is there all the trials of thoſe 
cauſes are had: juſt as here, where cauſes of Middleſex are 
tried in the ſame place where the King's Bench fits. We 
have inſtances in Englard of county cauſes being tried incities 
which are counties alſo, as at J/orce/t:r where both are tried 


in the ſame place. 


The court ſaid, they muſt intend them diſtin& counties, but 
as to the other points they went over to be inquired into. 
And afterwards, 9] | | 


x 


In anſwer to the objection made the laſt term, that the lands 


lay in the county of Dublin, and the trial was in the county of 


the city of Dublin; Strange now Cited an act of Parliament made 
in Ireland 17 & 18 Car. 2. c. 20. which appoints the trial of 
cauſes ariſing in the cqunty of Dublin to be at niſi prius in the 
ſame place where the King's courts fit, in the county of the 
city of Dublin. $0 the judgment was affirmed. 

N. B. There being ſuch an expreſs act of Parliament, | 
thought it not neceſſary, to put it on the former foot al 
being a trial by a jury of the proper county, which would 
have been a ſufficient anſwer : for Paſch. 10 W. 3. J. R. 
Lady Calverly v. Sir Richard Leving in covenant, the calc 
was ſent into the county palatine of Che/fer, on a loca 
plea of a matter ariſing in the county of the city d 
Cheſter : the mittimus to the C. J. was, to award a ven 
to the ſheriff of the county of Cheſter, which was done 
accordingly; and after verdict pro guer moved by St 
Barth. Shower in arreſt of judgment, hat this is a miſ-trial, 
not aided by the ſtatute of jeofails; being a trial in 
wrong county: but the court hgld it was aided : and that 
is a ſtronger caſe than this, where it appears the trial wa. 
by a jury of the proper county, as it was not in th 
caſe; and in delivering the io) BE of the court Ha 

C. J. cited Chew v. Brigs in B. R. where he faid it bd 
been ſo held likewiſe, and ſo is 1 Saund, 246. C 
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| Faſter Term 


7 Georgi Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief Fuſtice. 

Sir Littleton Powys, Kur. 2 

Sir Robert Eyre, Kut. TFuſtices. 

Sir John Forteſcue Aland, Kut. 

Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 


Myer verſus Arthur. 


HE plaintiff recovered judgment againſt the principal, Proceedings 
and took out a capias ad 3 and had a _ eee 
non eft inuentus returned: of this judgment error is by the principal. 
brought, and two days after the plaintiff ſues out a Il facias 

againſt the bail, who now moved to ſtay the proceedings upon, 

the ſcire facias, as is done in caſes where, pending error, the 21, 10 C. 
plaintiff brings an action of debt upon the judgment; inſiſting Tucker v. Valli, 
that it was more reaſonable in this caſe, becauſe otherwiſe the bail tha ſame rule 
might loſe the advantage of diſcharging themſelves, by a ſurren- 
der of the principal ; which they can do at any time before the 
return of the ſecond ſcire facias. And the court thought it rea- see 8 Mod. 1 30 
lonable, that the proceedings ſhould be ſtayed ; on the bail's 5- C. 
conſenting, that if the judgment be affirmed, they would ſur- 


render the principal, or give judgment on the ſcire facias. © See poſt 443, 
7 | 2 Stra. $71, $724 
b 1270. N 
E e 2 | Cutler "me 


upon my motion. 


ö 85 : 3 l | 7 
10 : ._* Eaſter Term 7 Geo. 


Late ann of the the damages as to two of the counts, and has judgment for the 


Where the plain= E OR of a judgment in C. B. in caſe upon ſeveral pro- 


the jury. 


The court can- NZ AR ERL E Y moved, that four ſeyeral declarations in 


: , * 
4 


5 #4. . ** , . 
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Cutler verſus Goodwin. 


eee miſes; on the inquiry damages are given ſeparately, et pro 


he need nor re- miſis et cuſtagits ad viginti ſolidos, and then the plaintiff releaſes 


ts g b : a 4 
ez 2 reſidue with coſts de increment. 


Branthwayte Serjeant objected, that the 20s, coſts given by 
the jury went to the whole, whereas by the releaſe the plaintif 
contfeſſes he has a cauſe of action but as to part. Hob. 168. 
Sed per curiam, All the precedents are fo, the jury give the ſame 
coſts in ell caſes, and if the defendant is put'to any particular 
expence as to the bad count, the court can make him an allow- 


ance in the cofts they givede incremento. Judgment affirmed. 


Bayl vous Raby et al. 


not 11 d lat - . * /2* . [ - #4 
. i y treſpaſgagainſt four different perfons might be put into one, 


ſeparate perſons. on an affidavit that the treſpaſs, if any, was committed by all 
| jointly. Sed per curiam, We never went ſo far as the caſe of 


different perſons, but only where the declarations are between 

E the ſame parties. The plaintiff may have the benefit of the 
| other's evidence in his action againſt either, but this will be to { 
_ deprive him of that. 0 

0 

Noaks verſus Watts. b 

5 . A re 

How pauperthall PE R curiam, It is ſettled in C. B. and we rule it ſo here, m 
ene __ that a pauper ſhall not pay coſts for not going on to trial, hi 
ut going on to 3 . ; | 
trial. as other, plaintiffs do. But if the coſts are taxed, we will pre- m 
forteſe. 319. vent his being vexatious, by obliging him to pay them, before to 
he ſhall try the cauſe. a 46. Cu 

: cih 

| | re: 

Dominus Rex verſus Revel. 2 

You are a rogue I Ndictment againſt the defendant for ſaying of Sir Elm! or 
= e: * Laurence a juſtice of peace, in the execution of his — i 
- peace,indiQable, You are a rogue and a liar. © And Wearg moved after m_—_ N01 
2 Ste. 21 $7 m pro Rege, in arreſt of judgment, that though the juſtice mig : ty 
TY 76 have committed him for the contempt, vet the * 2 of, 


a r 


Faſter Term I Geo. 


indiclable, ſince it is not to be pteſumed they would provöke . 
2 juſtice of peace” to a breach of the peace, which is the reaſon | 

- why indictments have been hal to lie for words. Std per cu- 

riam. The allowing he might be committed, ſhews they were 

indictable. It is true the juſtice may make himſelf judge, and 

puniſh him immediately; but ſtill if he thinks proper to pro- 

ceed leſs. ſummarily by way of indictment, he may: the true 

diſtinction is, that where the words are fpoke in the preſence 

of the juſtice, there he may commit; but where it is behind 

his back, the party can be only indicted for a breach of the 

peace. Caſes cited, Salk. 698. 3 Mod. 130. 2 Che. 20%. 

1 Roll. Rep. 79. Regina v. Langley, Soley, Nuns and Legaſſeck. 

Judgment pro Rege. 3 

Sanderſon verſus Clagget. 

IBE L in the ſpiritual court by the archdeacon for procu- gut lies in the 
rations; the defendant, who was curate, ſuggeſts that they ſpiritual court 

| have never been paid, and that the church for which they ate for procurations. 

f A f 1 P. Will. Rep. 

demanded is a rectory impropriate without a vicarage endowed. 65. 
And having obtained a rule to ſhew cauſe, why there ſhould 85 2 Cb Ce. 
not go a prohibition; Mr. Williams for the archdeacon pro- 1016, 1077. 

duced an affidavit; that G5. 8 d. had been conſtantly paid every 
year, and cited'Davis 6. where it is ſaid, that the viſitor has 
the ſame right to procurations, as the parſon has to tithes ; 
for as one inſtructs the laity, ſo the other inſtructs. the parſon 
as to the points oſ his duty; and that a clergyman, can no 
more preſcribe not to pay procurations, than a layman can pre- 
ſcribe in a nen decimando for tithes. Et per curiam, That is 
certainly ſo; of common right procurations are due to the 
ordinary or archdeato6n, and here the ordinary ſuffering the 
archdeacon to ſue for them before him, we muſt take it they 
belong in this caſe to the archdeacon; which is made more 
reaſonable by coupling it with the evidence of payment. For- 


. 


7 merly the viſitor demanded a proportion of meat and drink or 
ial, his refreſhment, when he came abroad to do his duty, and ena] 
re- mine the ſtate of the church; afterwards theſe were turned in- - 


to annual payments of a certain ſum, which is called a pro- 
curation, being ſo much given to the viſitor ad procurandum 
cibum et potum. Though there be no vicar endowed, yet the 
reaſon for theft payments continues; ſor the impropriator is 
obliged to find a curate, and that curate will have as much in- - 
ſtruction from the archdeacon, as if he was rector of the pariſh; 

| * 5 1% q 


id or a vicar endowed. 

fee, 2 | Bo Sack een 
xdict And as this is a mere eccleſiaſtical right, the ſuit is pro- 
night perly inſtituted before the ordinary. It was never known, that 


e not an action was brought for theſe procurations, nor in the caſe # 
ubee, of tithes are there any inſtances before the ſtatute of Edi. 6. | 
| 2 3 It 


ado. N „ * 2 
> TIM | © * * bl +, 


422 | 
It was objected, that the libel runs, That time out of mind 
the archdeacon had this right, and yet it appears the archdea- 
conry was made within time of memory, and this is to let the 

i ſpiritual court try a preſcription, Sed per curiam, We all know 
| what they mean by the phraſe time out of mind, which with them 

goes no farther back than fifty or ſixty years. But if it were a 

new archdeaconry, why is it not like a new rectory, where tithes 

are due as before for all the lands within the diſtrict. Here 

the demand is ſpiritual, and fo are the perſons, who are bound 

by the canon law; which being the rule of theſe payments, we 


are of opinion, that the ſuit below was well inſtituted, and there- 


fore there ought to be no prohibition, 


It was formerly denied in Chancery by the "Maſter of the 
Rolls, on debate, and time to adviſe, | 


Hillier verfus Plympton. 
Hl. 7 Geo. rot. 46. 
_ CTION upon the caſe upon ſeveral promiſes; the de- 
N fendant pleads infancy, the plaintiff replies, it was for 
| neceſſaries, and the defendant rejoins an account Rated, quodgue 
| $ ſuperinde pratd querens eroneravit the defendant... And on de- 
| murrer judgment was given for the plaintiff, becauſe. the re- 
He that pleads joinder was a departure from the plea ; or if not, yet exoneravit 
CO —— will not do, for the party muſt ſhew how. he was 
. | iſcharged, REV 350 at ER 


Onſlow e Orchard. 


\RESPASS againſt two, and judgment by default, and 
= ſeparate damages, 20 J. as to one, and 1 d. as to the 
e e other ; and ſtayed till further motion, on the authority of Hy- 
be ſevered, don's caſe, that the damages cannot be ſevered, where the treſ· 
; . confeſſed. Trin. ſequin' the judgment was arreſted, 

11 "hee Ho n 6 x ; 


Where the de- 
fendants confeſs 


The Mayor of Northampton's caſe. ,, 
u. TE ſent Lord Halifax a licence to keep a publick houſe 
which the court {aid was a libel in the caſe of a perſon 
of his quality, and granted an information for it. 


: * 
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„ Anonymous. 
p R curiam, If a man eſcapes, and returns again, and Eſcape purged 

after commits a ſecond eſcape, he cannot be taken up for d 3<rurm 
the firſt eſcape, it being purged by his return. . 5ana 


Dominus Rex verſus Inhabitantes de Iſlip in com“ Oxon. 

PON a ſpecial order of ſeſſions, the caſe was ſtated for Sicknefs or ab- 

che opinion of the court. That Henn Mien was re- 8 2 
gularly hired for a year by Samuel Jones into the pariſh of 1 time does not 
that during the year he was ſick for ſix days, and incapable of prev 'nt the fet- 
doing any ſervice ; that afterwards he went without leave of his Portege. Rojo 
maſter to ſee his mother, and ſtaid away four days; and that 305. 
three days before his year was up he aſked leave of his maſter def. of Set» and 
to go to a ſtatute fair, to be hired ; which the maſter refuſed, 129. 3 
but the ſervant. perſiſting he muſt, go; the maſter replied, Foley 262. 
] am reſolved you ſhall gain no ſettlement in this pariſh; 
and therefore if you will go, it ſhall be for good and all.” 
„No,“ ſays the other, © I will ſerve out the year; and 
thereupon he went, and never returned during the laſt three 
days; and when he came to be paid, the als e deduced for 
the time he was fick, and when he went to ſee his mother; 
which deductions the ſeryant agreed to; and the maſter at the 
ſame time abated 64. for the laſt three days; which the ſer- 
vant refuſed to allow, but the maſter refuſing to pay it, the 
ſervant took the reſt of his wages. And whether theſe inter- 
ruptions of the ſervice ſhould defeat the ſettlement. in ib, was 
the queſtion ; and the ſeJions adjudged. it a ſettlement. | 


It was argued largely by Mr. Hawkins, who moved to quaſh 
the order; and he cited the caſe between the pariſhes of Pawlet 
and Bernham, Mich. 1 Geo. where the maſter ſervant 
parted by conſent three weeks before the end of the year, and 
it was held no ſettlement. 745 . 


And now Pratt C. J. delivered the opinion of the court. 

In this caſe here is no doubt but that there was a compleat 
and perfect hiring for a year. The only queſtion is, whether 
there has been ſuch a ſervice in purſuance of it, as will give a 


ſettlement to the party. Three objections have been made at 
the bar, which it will be proper to take notice of. 


| 4 . 
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2. That the ſervant being fick for fix days, and in 
of ſerving, can never gain a ſettlement, which is to be. ac- 
quired only by a ſervice for àa year: but here ſay they, he did 
not ſerve for ſix days, and ſo there wants ſa much of a ſer- 
, +44 +” vice for s. year, This was lightly touched upon at the bar; 
Burr. Settl. Caf. and ſurely there is little in it: a ſervant. that lies thus under 
p. 494+ Pl. 158. the viſitation of the hand of God, which befals him not through 
LED his own default, is and muſt be taken to be all the while in the 
ſervice of his maſter : and if this exception was to be all 
it might prevent all the ſettlements in the kingdom. It is not 
to be preſumed, that the ſervant is leſs able to provide for him- 
_ felf at the year's end, becauſe he has had a flight indiſpoſition 
during the year: and that preſumption of an ability is the foun- 
dation of making it a ſettlement. | | — 
2. It was objected that his gong to fee his mother without 
leave, was a deſertion of the ſervice ; and the time he ſtaid 
away takes ſo much off from a compleat ſervice for a year, 
As to that, we are all of opinion, that it will not prevent the 
ſettlement : it was never the intent of the ſtatute, that if a ſer- 
vant happened to ſtay out a night or two, it ſhould avoid 
ſettlement. But here the maſter taking him again, has diſ- 
penſed with his non-attendance : ſo there is nothing in that 
. ͤ _ — 


3. The third (and indeed the moſt conſiderable) objection 


was, that the going away three days before' the year was up, 
and never returning again during the year, is à forfeiture of 
the ſettlement, | | | (7 


Now though that would 'prima facie be a objection, yet 

as this caſo Seu. we 4 of I it cannot pre- 
vail, Conſider how the caſe ſtands, with regard to the ſer- 
vant, He knew his maſter deſigned to part with him at the 
year's end: and therefore it was high time for him to look 
out for another place. To this end, he applies, in a very pro- 
per manner, for leave to go to the ſtatute fair, which is a place 
where in all likelihood he might provide himſelf, and not be 
obliged to lie idle all the year, it being uſual for people in the 
country to go thither to hire their ſervants ; the maſter, like 
an unreaſonable man, refuſes ſo reaſonable a requeſt, coupling 
it with a declaration, that the ſervant ſhould gain no ſettle- 
ment with him; which is a badge of fraud on the fide of the 
maſter that ought not to prevail. As therefore the requeſt was 
reaſonable, and upon a juſt ground, on the ſide of the ſervant; 
and the refuſal unreaſonable; on the fide of the maſter; we 
think the ſervant's going afterwards without leave, is no for- 


$, P. accord. 


18 Bur. Scttl. Gar, feiture of his former ſervice ; eſpecially if we take in the de- 
= vl; 130. Claration the ſervant inade at that time, © that he would ferve 
; 494+ Pl. 158. out the year,” and his refuſal afterwards to allow the 1 
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6 d. for the laſt three days, which plainly ſhew that the con- 


tract was not diſſolved efore the end of the year, as was 
ſtrongly inſiſted on at the bar. Es | | 


E 2 
? 
* 
— 
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Theſe are all the exceptions that were taken to this order; 
ye are all of opinion, that they are not ſufficient to overthrow a Burr. 
the ſettlement, and conſequently the ſeſſions have done right in 753. 
ſending him to Ip, and the order muſt be confirmed. ia 


Woodford verſus Eades et al. 


| | j 1 | 

Na contract for ſtock between che plaintiff and J. J. Court ſet afide 
0 they each depoſit 200 J. in the hands of the defendant, ener rm. 
2 S. not performing his agreement, the plaintiff ſues for ,,. ide Salle. 647 
the depoſit, and had judgment on demurrer, and took out a writ e 
of inquiry, and proved his caſe; but the jury, on a notion that 
the defendant could not pay out the money without conſent 
of both parties, gave 1 d. damages; which was now ſet aſide, 
the court ſaying, that the rule of not ſetting aſide verdicts for $250 
the ſmallneſs of the damages did. not extend to this caſe, Where 
the jury miſtook in point of law; and the Chief Juſtice ſaid nge 
knew no reaſon. why the court ſhould not interpoſe in the other 
Caſe, 3 * | | Net. Toftg 


| Clare uenſu Froſt. _ | 


RESPASS for cutting down the plaintiff's tree. Strange Two juſtifice- 
moved, and had leave to plead double; viz. that the der dent 2 
fendant was leſſee of an houſe and the cloſe where the * 
ſtood, and having my to cut down for repairs, he felled it 
on that account; and ſecondly, That 7.8. was owner of an 
antient mill, to which there was a watercourſe through the 
ground of the plaintiff; and ſo preſcribe for a, right to enter 
and cleanſe the watercourſe, and that the tree hung over, and 


the root ſpread ſo into the ſtream, that it ſto the water 
and fo juſtify the cutting down, . 


Edwards verſus Blunt. 


* R curiam, after judgment on demurrer, the defendant After judgment. 
©- ſhall not come to arreſt the judgment on return of the in- n — 

quiry, for an exception that might have been taken on argu- judgment. 

ing the demurrer, The parties cannot be ſaid to come as _ 

amici cur”, nor ſhall any body tell us, that the judgment we 

＋ on mature deliberation is wrong; it is otherwiſe indeed 

n the caſe'of judgment by default, ſor that is not given in fo 


ſolemn, 
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ſolemn a manner ; or if the fault ariſes on the writ of ing 


2 4 2 «4 ui 
or verdict, for there the party could not allege it before. He, 
v. Godfrey, r "AY | 
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What writing & Agreed: to fell an eſtate in land to O. and wrote to his 
— * b. Y agent to deliver the title deeds to O. he having agreed to 
8 of diſpoſe of it to him. Afterwards S. ſold this eſtate to D. who 

| frauds. had notice of this tranſaction: O. brought a bill againſt 5. 

£ / 25 be 6; oh and D. inſiſting that the letter why the caſe out of the ſta- 
Eb. Prec. 560. tute of frauds and perjuries. But Lord Chancellor held it did 
not, becauſe the agrednent does not appear in it. 


„ 
1% bits Cumder verſus Wane. 


w 


477 Ann ERROR CB. in an mathitatus afſumpſit for 151. The 


be pleaded as a fendant pleads, that he gave the plaintiff a promiſſory 
ſatisfaftion for note for 5 J. in ſatisfaction, and that the plaintiff received it 
6 in ſatisfaction.” The plaintiff put in an immaterial replication, 


to which the defendant demurred. And after judgment for the 

plaintiff, it was objected on error, that the plea was ill, it ap- 

pearing that the note for 5/. could not be a ſatisfaction for 

15 J. and that where one contract is to be pleaded in ſatisfac- 

tion of another, it ought to be a contract »f an higher nature. 
Hob. 68. 2 Keb. 804. One bond cannot be pleaded in ſatis- 
faction of another. 1 Mod. 225. 2 Keb. 851, Even the ac- 
tual payment of 5. would not do, becauſe it is a lefs ſum. 
'5'Co, 117. 1 Leon. 19. Much leſs ſhall a note payable at 2 
WATT” „„ lofi 4 


—— 


Beontra. It was argued, that the plaintiff's demand conſiſt- 
ing only in damages, it was for his benefit to have it reduced 
to a certainty, and to have the ſecurity for it made negotia- 
ble. A ſtated account may be pleaded in bar of an action of 
covenant. 4 Mod. 43. 1 Mod. 261. 1 Roll. Abr. 122. For- 
merly indeed executory promiſes were, not held a ſatisfaction, 
but the contrary has been fince adjudged. Raym. 450. Sal. 

| 70: And now it is held that an award before perfarmange 
is a bar of the former action. 10 - 1 


Fi per Pratt C. J. (on conſideration) We are all of opinion, 
TA that the plea is not good, and therefore, the judgment muſt 
be affirmed: as the plaintiff had a good cauſe of action, it can 
only be extinguiſhed by a ſatisfaction he agrees to accept; 25 
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it is not his agreement alone that is ſufficient, but it muſt 
pear to the court to be a reaſonable ſatisfaftion ; or at leaſt the 


_ contrary muſt not appear, as it does in this cafe. If 54. be 


(as is admitted) no atisfaction for 1 5 . why is a ſimple con- 
tract to pay 5 I. a ſatisfaction for another ſimple contract of 
three times the value? In the caſe of à bond, another has 
never been allowed to be pleaded in ſatisfaction, without a bet- 
tering of the plaintiff's caſe, as by ſhortning the time of pay- 
ment. Nay in all inſtances the bettering his caſe is not ſuffi- 
cient, for a bond with ſureties is better than a ſingle bond, and 
yet that will not be a ſatisfaction. 1 Brownl. 47, 71. 2 Rall. 
Hr. 470. The judgment therefore muſt be affirmed. ' 


Then it was alleged, that ſince the time which the court judgment en- 
took to adviſe, the defendant in error was dead; and there- tend owe. pou 
fore they prayed, that they might enter the judgment nunc pro put * 


died pend- 
tunc, as was done in the caſe of Baller v. Delander, Trin. 1 Geo: * cur advi- 
in B. R. which, was ordered accordingly. — 5 1 


Reg. C. P. 243 Rep. and Cal. Pract. C. F. | 1435 144» 1 Bur. Rep. 114 Black. Rep. 95. 
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Right verſus Hamond. . th 


| | fn | {4 u 24G | 

IN ejectment, a caſe was made at Kent affizes ; that Themas Conftruttion of 
1 Cane, being tenant for life of the lands in queſtion, remain. 2,4viſe.' 

der to his wife for life, remainder. to his own. right-heirs, 2g. Ca. Abr. 
20 October 1673. made his will in theſe words: Item, my * pl. 11. 
lands by Voolwieh my wife is to enjoy for her life, after her Ay 5 
« deceaſe of right it goeth to 7 daughter Elizabeth for ever, 

« provided ſhe hath heirs; if my ſaid daughter Elizabeth 

&* ſhould die before her mother, or without heirs, and my ſaid 

« wife Mary ſhould marry again and have an heir male, I 

« bequeath him all my right to that eſtate, not thinking I can 

« ſufficiently reward her love; if my ſaid wife marrieth again, 

and fails of heir male, after her deceaſe and my daughter, ſhe 

< failing of heirs, I bequeath 50 J. per ann, of that eſtate to my 

brother Foſeph Came, and to his heirs for ever. And then 

diſtributed the reſt to other perſans. e ute 


The deviſor died, and the wife married again, and had! iſſue 
Thomas Hamond the defendant, and died. Th n Elizabeth the 
daughter died without iſſue. And upon her death the leſſors 
of the plaintiff claim the eſtate as right heirs of the deviſor, 
and the defendant claims under the deyiſe to the heir, male; of 


2 u 


the deviſor's wife by a ſecond huſb and. I 

Reeve pro quer argued, that the deviſe to the defendantwas 
void, being of a fee upon a fee. 19 H. VIII. 8. OG. Car. 57. 
For when it was to go to his daughter and her heirs, there could 


_— 
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be; 6 over. Indeed 3 Lev. 7 70. ſays it is but a tail; 
but the difference is, where the limitation, i is to one who Can 
be heir to the daughter, there it ig a teo-tail,, becauſe” the de- 
viſor mult know the remainder would-be void if the firſt was 
a fee-ſimple, becauſe the remainder-man would claim as heit 
to the daughter; but here the e is a ſtranger, and 


canwot bs heir to the daughter. ia Y 


h Then it is objected, that the 0 cha leg of Wes, ſhew 
what heirs. were meant, and there is a limitation to the uncle, 
who may be heir to the daughter. But why may not that be 
conſtrued to be a rent-charge of 50. per ann. to the brother, 
and then it can have no influence to turn the daughter's eſtate 

into a tail; beſides, this is an independent clauſe, and therefore 
not to controul ;the conſtruction of the N e to 


the caſe. in Dy. 124. 


Tube defendant cannot take Bo way of executory dev ite; be. 
cauſe it is a e on a dying without heir, which is too 


remote. 


But if the deviſe was 5 good, yet the contingencies have never 


We happened. - The words are; if my daughter dies before her mother, 


. of without heirs : now the ds are not to be taken ſtrictly, 
for then perhaps the iſſue of the daughter may be barred by 
her death before the mother; but the natural way is to read it 
in the copulative, as we have many inſtances. 1 Ven, 62. 
1 Leon, 70. Pollex; 645. Plow. 286, 289. So that taking it 
that way, then the mother died firſt, and conſequently the de- 
fendant, who is to claim on e Na 8 the 
rag wv nden no titze. 3 


| CRY a RES dien d JETTY 
4 = would carry a fee to the daughter. But it would 
be endleſs to cite caſes, where the fulleſt Words have been con- 
trouled by what has come after, ſo as to make that a deviſe in 
tail, which otherwiſe would paſs a fee. 1 Roll, Abr. 836. 


1 do not contend; that this is' an exe cutory deviſe. zit muſt 
be a contingent remainder. 2 Sand. $8: aw er Sa 
142. 3%, 37. 08 1. oy tar 4 


T4 


'/-ſee'no reaſon to altet U word pry ein; why hay 
not we read it, if ſhe dies before her mother, os lo 
heirs. 4 


e And! dee Prat c. J. delivered the /26> 
ſolution of the court. * . 
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We are of opinion, that the firſt part of the will is no deviſe, - 
. the teſtator only taking notice how the eſtate was ſettled before | 
that if he made no will his wife would have it for her life, ang 

after her deceaſe of right it would go to his daughter Elizabeth 

for ever. The deviſe therefore to the defendant can be only 
conſidered. as a contingent remainder, or an executory deviſe : 

as an executory deviſe it cannot be good, for the contingency is 

too remote; andi it is not like the caſe of Lloyd v. Cary, Where Com. Rep. 20, / 
the contingency was ſo pot? Ln the compals of a life, whereas 
here it is limited. on the wite's having no iſſue male by a ſecond 
huſband, and the daughter failing of heirs. 8 "75 


As a contingent remainder it will not do for want of a par- 
ticular eſtate, taking the firſt part of the will to be only a de- 
claration how his eſtate was ſettled, and not as a deviſe to the 
daughter. 1 e . | 


Beſides, it appears the contingency never happened, for the 
daughter did not die before the mother, conſequently the leſſofrs 
of the plaintiff, who are both heirs to the daughter and heirs to 
the deviſor, myſt enter, and therefore the plaintiff muſt have 
judgment. 2 | | 


Crompton verſus Ward. 
Intr. de Hill. 4 Geo. rot. 379 


N caſe for the eſcape of Mary Oglethorpe, thaydeclaration ſet Q». Whether » 

14 forth, that Aich. 2 Geo. in C. B. the plaintiff recovered en? 
judgment againſt her for 232 J. which coming into B. R, by berween — 
writ of error, the writ was non pros and execution awar ment and exccu- 
which judgment is ſtill in force: That 12 June 2 Ges. the ſaid ay _ 
Oglitborpe ſurrendered herſelf to the Fleet in diſcharge of her eſcape? 
bail, from whence ſhe was removed by habeas corpus to Newgate 
una cum die et cauſa, &c. where the plaintiff intended to charge 

her in execution, but the defendants, ſheriff of Middleſex, vo- 
luntarily permitted her to eſcape. The defendants confeſs the 
ſaid Oglethorpe in their cuſtody, prout, &c. but ſay that 20 Funii 
a habeas corpus was delivered to them, requiring them to bring 
| her to the Chief Juſtice's chamber, upon which they made a 

warrant to their bailiff commanding him to carry her and bring 
her ſafe back again, by virtue of which he took her out of 
Newgate, and in carrying her along ſhe was reſcued. The 
plaintiff demurs. And Mich. 5 Geo. Yorke pro quer took thres 
exceptions to the manner of pleading. © 


1. It is improperly pleaded : they ſhould not have ſet forth 
the fact, but the operation of law reſulting from that fact; 


2 SY Ws 
- p, ” 7 
; ”- | 


Eaſter vam 7 thes: py 


* therefore pleading the reſcue from the bailiff is wrong; it ought 
to have been as from the ſheriff, for the law takes no notice of 
a bailiff or his acts. In Cotes caſe, Hil. 2 Geo. a reſcue was 
returned on a bill of Miduliſer in this form: that à capias ad 
ſatisfaciendum iſſued to the ſheriff, who thereupon took the 
debtor, and the reſcue was made of the priſoner under that 
arreſt: exception was taken, that this return was only argu- 
mentative, becauſe an eſcape of one in cuſtody of the ſheriff is 
an eſcape for all ſuits wherein he had proceſs. 'The return in- 
deed was held good, it being veritas fa#t, 'but the court held 
it would have been otherwiſe in pleading. 2 Saund. 97. If one 
jointenant pleads that the other conceſſit to him, it is ill; for it 
ſhould have been pleaded 4s a releaſe, that being the only pro- 
per conveyance between jointenants. 2 Vent. 149, 260; 266. 
3 Lev. 290. That was pleaded as a grant, which could only 
enure as a covenant to ſtand ſeiſed, and the plea was held ill; 
for it ought to have been pleaded according to the effect of it 
in law. Salk. 8, 274. a | 


2. The defendants ought to have averred, that ſhe was not 
afterwards found in balliva ſua. Dalt. 215, 216. Officina Bre- 
vium 203, 204, 217, 226. 


3. The habeas corpus requires her to be brought ſub ſalve et 
ſecuro conduftu, but the defendants have not ſhewn that they com- 
plied with this direction; and this they ought to do, when they 
' plead a reſcue, 
p | 
As to the principal point, whether the reſcue here pleaded be 
a ſufficient excuſe ; I muſt obſerve, that ſuch returns have never 
been favoured, becauſe there may be fraud and combination 
impoſſible to be diſcovered, and they infer a reflection upon the 
King, by ſuppoſing an unlawful force, as appears by Weſtm. 2. 
c. 39. which recites, that the ſheriffs multotiens falſum dant re- 
ſponſum, mandando quod non potuerunt exequi praeceptum regis propter 
reſiſtentiam and concludes, Caveant vicecomites de caetero, 9 
hujuſmodi refponſio redundat in dedecus domini _ et 9 
A return of a reſcue may diſcharge the ſheriff againſt the King, 
but not againſt the party. Formerly ſuch a return of a reſcue 
upon meſne proceſs was held not pleadable, becauſe the ſheriff 
might take ſufficient power of the county. Cro. Eliz. 868. 
But ſince in the caſe of May v. Proby, Cro. Fac. 419- 3 Bulft. 
198. Moor 852. 1 Roll. Abr. $07. it has been reſolved, that 
the arreſt being on meſne proceſs, and not upon execution, the 
ſheriff is' not bound to take the poſſe comitatus, and therefore 
reſcous is a good return: but if the priſoner had been once%g.the 
gaol, the ſheriff ought to keep him at his peril, and reſcous is no 
excuſe, for he is to take care that his priſon be ſtrong enough 
to keep the priſoners. And upon proceſs of execution ſuch 2 
return is no excuſe againſt the King or the party, for the py | 
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ceſs being once executed, the party can have no other: from 
this caſe 1 draw two inferences, 1. That when the priſoner is 
once in gavl, a reſcue then will be no excuſe to 'the ſhexiff. 
1 Roll. Ar. 807. pl. 3. 33 H. 6. 1. 4 Co. 84. 4. is a much 
ſtronger caſe than the preſent; for there it is held that if rebel 
ſubjects break the priſon, whereby the priſoners eſcape ; this is 
no excuſe, though it is otherwiſe where it is done by foreign 
enemies. In 33 Hen. 6. 1. the caſe was adjourned, but in 16 EA. 
4. 3· it is re Sed by all the Judges; and the marſhal of B. R. 
was forced to get an act of Parliament. 2. The other inference 
is, that wherever the ſheriff may raiſe the poſſe, he is not excuſ- 
able for a reſcous, becauſe no power is by intendment able to re- 
ſiſt the ſheriff and his pee. 8 Hen. 4. 19. The priſoner here 
is to be taken to be in actual cuſtody. It cannot be intended 
the habeas corpus was ſued out at the inſtance of the plaintiff, 
and the ſherift might have raiſed the poſe; the very words of the 
writ ſuppoſe it, = aluo et ſecura conductu. Since it appears there- 
fore, that the ſheriff is liable for the reſcue of one 1n execution, 
and for a reſcue out of the priſon where the cuſtody is on meſne 
proceſs only, becauſe in thoſe caſes he may raiſe the poſſe, I can 
{ce no reaſon to diſtinguiſh this caſe from thoſe, and why he may 
not have the poſſe in one as well as in the other. C | 


Bootle contra. As to the firſt objection, we may plead either 
according to the truth of the fact, or the operation of the law 
upon that fact, and either way is good. Palm. 532. 2. We 
have confeſſed and avoided the eſcape, and the caſes cited are 
of returns, where it may be neceſſary to ſay the party was not 
afterwards to be found in his bailiwick; becauſe according to the 
latter reſolutions, 1 Vent. 269. which denies the ſheriff of Ee 
caſe in Hob. 202. the priſoner may be re-taken, and therefore 
the return muſt anſwer every poſſibility, which need not be done 
in pleading. The third objection depends upon the LES 
point, as to which I muſt obſerve, that it appears Oglethorpe was 
not in execution, for whick reaſon caſe is brought, becauſe the 
1 Rich. 2. c. 12. gives debt only for the eſcape of one in exccu- 
tion. 11 Hen. 4. 11. A. wounds B. and being in the cuſtody 
of the conſtable eſcapes, and then B. dies; the conſtable is not 
anſwerable as for the eſcape of a felon. Salt. 614. 2 Mod. Caf. 
158. At this day a reſcue upon meſne proceſs is a good excuſe, 
though the former opinions were otherwiſe, 3 Lev. 46. 2 Lev. 
144. and 2 Cre. 419. May v. Proby. * There is a great differ- 
ence between priſoners at large, and thoſe in actual cuſtody ; the 
latter by Vet. 2. c. 11. may be kept in irons, but that extends 
only to ſuch as are within the walls of the priſon: one in cuſtody 
out of the priſon is not required to have ſo ſtrict a guard, and 
therefore, though a reſcue out of the goal of one in upon meſne 
proceſs makes the ſheriff liable, yet he is not ſo for the . 
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of a perſon not carried to gaol. On a habeas corpus the ſheriff 
may go out of the way with the priſoner, provided he has him 
ready at the return of the writ. 3 CG. 44. 4. The ſheriff is 
obliged to bring out the party in obedience to the King's writ, 
and he is not compellable to have a ſtricter guard than for a per- 
ſon arreſted on meſue proceſs: a common capias has the words 
ſalus cuſtodias as well as the habeas corpus, ſo no inference can be 
drawn on the wording of the writ. The reaſon why the ſheriff 
ſhall raiſe the poſe in caſe of execution doth not hold in this caſe ; 
for the party doth not loſe his debt, nor even his proceſs, for 
there may be a re-caption : the ſtatute of Marleberge, c. 21. and 
Weſtm. I. c. 17. Weſtm. 2. c. 39. are but in affirmance of the 
common law. 2 Inſt. 454. For the ſheriff might have had the 
poſſe before. But though he may, yet he is not obliged to raiſe 
the. poſſe upon every occaſion, for it is to be preſumed men will 
act according to law, and the contrary is never ſuppoſed. 10 H. 
7. 26. The ſheriff in this caſe might plead a re- caption. 
Godb. 177. And as on habeas corpus he may let the priſoner 
go out of the way, it ſhews he is only conſidered as a perſon in 
cuſtody upon meſne proceſs : eſcapes being ſo penal, the judges 
have always made a favourable conſtruction for the officers, 
3 Co. 44. 4. 


Yorke replied. This is more than a N on meſne proceſs. 
The demand tran/it in rem judicatam ; and if the ſheriff is not 
liable, it will be very eaſy to bring a habeas corpus for no other 
end, but to let the priſoner Eſcape. 


Chief Juſtice. Here the fact pleaded is true, that ſhe was in 


the cuſtody of the bailiff, and reſcued from him; and though 
this amounts in law to the cuſtody of the iheriff, yet it differs 
from the caſes of grants, for there the fact was not true: it was 
not a grant but a releaſe, and a covenant to ſtand ſeiſed, but here 
the fact is true, and properly pleaded. 2. The defendants have 
confeſſed and avoided, and thereforg it lay upon the plaintiff to 
ſhew a re-caption in his replication, The third objection like-. 
wiſe has nothing in it, for the words of a common capias are 


as ſtrong. 


As to the principal point, I cannot ſee how this caſe is diſ- 
tinguiſhed from a cuſtody on meſne proceſs, where a reſcue is 
pleadable. The ſheriff was obliged to bring her out, and as 
ſhe was not in execution, ſhe can only be ſaid to be in upon meſue 
_ proceſs. Powys Juſtice accord. | 


Eyre Juſtice inclined the reſcue was a ſufficient excuſe, and 
well pleaded. 


Forteſent 
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Furtiſcue Juſtice accord. as to the firſt objection. As to the 


not found aſterwards; as this ſtands, there may be an intend- 
ment that ſhe was. As to the third, it appears ſhe was carried 


though the crown may command the ſheriff to bring out his 
to be conveyed as ſecurely as ſhe is kept, and the ſheriff here 
brought her out have inſiſted on money to pay a guard. 

\ | 


quer. The queſtion is, whether after judgment and before any 
charge in execution, a reſcue on the party's being brought out 
on a habeas corpus be a good excuſe for the ſheriff in an action 
of eſcape. 


To prove it no excuſe I ſhall conſider, 1. What are the 
grounds of this action, taking it as entirely new. 2. Compare 


tions that-have been or may be made. 


1. To conſider the foundation of fuch an action; and that 
is the damage which the plaintiff has ſuſtained by the neglect 
of the defendant, which he might have prevented by the uſe of 
thoſe means that he had in his power; for the law ſuppoſes 
the poſſe to be a ſufficient defence againſt a reſcue, and that no 
force is able to reſiſt the ſheriff and his poſſe. Here is not the 


which. I admit are excuſes for the ſheriff. 33 Hen. 6.1. 16 
Ed. 4. 3- 4 C. 84. 1 Roll. Abr. 808. The ſheriff may if 
he raiſe the poſſe in execution of any proceſs whatſoever. 
2 Int. 193. 3 Hen. 7. 1. Dalt. Sher. cap. 20. p. 104. cap. 
95» P. 354, 5. The plea admits the neglect, and the officer 
has a fee. 3 Bulft. 212. Cro. Eliz. 873. 1 Vent. 268. 
Winch 90. 21 Ed. 3. 45. b. 


2. The caſes in the books. I would compare this with the 
caſe of a reſcue of one taken upon meſne proceſs before he is 
carried to gaol, In Queen Elizabeth's time this queſtion was 
determined againſt the ſheriff. . 3 Cro. 868. Ney 40. But J 
admit it has ſince been reſolved * Hamm 3 Bui 198. And 
now it is held, that the ſheriff ſhall not be anſwerable, 2 Cro. 
419. 1 Roll. Abr. 807. D. 1. 1 Lev. 144. 3 Lev. 46. 


Vol. I. . But 


ſecond I think the plea ſhould have gone on, and faid the: was 
by one ſingle officer, which is certainly a neglect. This is a fort 
of middle proceſs after the plaintiff has run a long race; and 
priſoner, yet that is without prejudice to the party: ſhe ought 


may have his remedy againſt the reſcuers. He might before he 


Hil. 7 Geo. it was argued a ſecond time, by Wearg ary | 


it with the reſolutions already in the books. 3. The objec- 


act of God, as fire; or any foreign force, as the caſe of enemies, 
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But taking the law according to dhe latter reſolutions, I ſhall 


* 


ſhew, chat the xeaſons they go upon do not affect this caſe. 
1. In the caſe of gie proceſs though the ſheriff may, yet he 


is not bound to raiſe the poſſe. Dalt. 154. But in this caſe, 
where the priſoner is conveyed by proceſs after judgment, he 


- ought to take the ſame caution, as if he was upon a capias ad 


ſatisfactendum, nay a greater if he obſerves the words of the 
habeas corpus, which require him to convey the priſoner ſub ſalvg 
et ſecurs conductu. Beſides this is a proceſs not ſo eaſy to be 
renewed as a capias ad ſatisfaciendum or meſne-procels. Co. Car, 
240, 255 755 | 


2. Another reaſon why reſcue on meſne proceſs is an excuſe 
is, becauſe of the multiplicity of ſuch writs, which are executed 
at the ſame time in different parts of the county, which makes 
it. impoſſible for the ſheriff to raiſe the poſe ; but this is a writ 
which rarely iſſues, and there is no danger of having many of 
them to execute at the ſame time, | 


1a the caſe of mef proceſs the plaintiff has the conduct of 


that, but the defendant may purchaſe the habeas corpus. 


3- The objections are, 1. That we may have our remedy 
againſt the reſcuers ; but will not they ſend us back again to the 
ſheriff? Beſides, it is a doubt whether the plaintiff has any reme- 
dy againſt the reſcuers ; the ſheriff indeed has, and therefore 
he is not hurt by being ſubjected to our action. Hutt gs. 
2 Cre. 419. Cre, El. 53. The wrong is done by both the 
ſheriff and the reſcuers. 1 Rell. Abr, 698. B. 3. 


2. 8ay they, why ſhould the habeas corpus put the ſheriff in 
a worſe condition, when he is obliged to bring her out in obedi- 
ence to that command? But we ſay no command of the crown 


can excuſe him as to the ſubject. Dyer 296. b, 297. 4. 1 N 


oF It is objected, that this will be a hard caſe upon the ſhe- 
rift, who may be ruined by combinations between the plain- 
tiff and defendant. - But has not the law furniſhed: him with 
the means to prevent any thing of that nature, by inveſting him 
with a power to raiſe the pe :?? . N 


Upon the whole it appears here has been a neglect, an in- 
terruption of the courſe of juſtice, a damage to the plaintiff, 


for which he ought to have redreſs, 
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Reeve contnas. This is ATTY one in, cuſtogy 8 
proceſs only, and not out as the of the priſqp :, for ſhe was 
brought thence by the Cage paged which the {heriff was 
bound to obey. And 4 C. 441 it is laid, that ao thing is to 
be taken molt favaurably for the officer, In the cale of a capias 
ad jatisfacindiu, the-yeaſan. why the ſheriff was liable was, 
becauſe the party-vould have no new writ, Hob, Iheriff of E/ex's 
caſe. Though it is other wiſę reſolyed ſince, that the party him- 
ſelf may retake him. 1 Sid. 330, 1 Lev. 211. 2 Keb. 340. 
2. Lev. 109, 1342. _L Vent. 267+ Shaw. 1 77 But What if 
he is reſcued on me/ue proceſs, and cannot be re-taken ; does 
not the. plaintiff loſe; his debt as much as in the caſe of an ex 
ecution? The reaſons naw given for that caſe, are not given 
in the boaks, Te! he ueront | 3 


This is no more chan a cuſtody on meſue proceſs. out of the 


walls of the priſon ; every common capias has the words alu 


cu/ladias, ſo no argument can be drawn from tnoſe words in 
the habeas corpus. The ſheriff is liable in no caſe for a reſcue, 
but where he was obliged to take the paſſe, which here he was 
not. If the ſheriff after the party is charged in execution, 
brings him out on a habeas corpus, it is no eſcape if he goes out 
of the direct way. 3 C. 44. Moor 257. | 


And as to the objection that the plaintiff is no party to the 
ſuing out the habeas corpus; is not that the caſe where there 
are ſeveral proceſles charged againſt the ſame perſon, and he 
is reſcued when taken on one only? And though the warrant 


is to one bailiff only, yet that is no argument of a neglect, be- 


cauſe that bailiff had it in his power to raiſe the poſſe without 
reſorting back to the ſheriff. t. — 


Adjournatur. And this term Pratt Chief Juſtice delivered 
the reſolution of the court. 


It was admitted at the bar, and is not now to be diſputed, 
but that on the one hand if the ſheriff arreſts the party by virtue 


of meſne proceſs, and he is reſcued as he carries him to gaol, 


it will be a good excuſe for the ſheriff. Cro. Jac. 419. And on 
the other hand, if the party be once within the walls of the priſon, 
though the cuſtody be on meſne proceſs only, yet a reſcue from 
thence by any but common enemies will be no excuſe: if a com- 
pany of rebels break the priſon, and let out the priſoners, yet the 
ſheriff is anſwerable; becauſe the law ſuppoſes the ſheriff and 
his poſſe are ſufficient to reſiſt ſuch a force. 1 Roll. Abr. 811. 


4 as 84. Theſe, I ſay, are grounds that are not to be diſ- 
pute . 
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The caſe at bar is new, and differs from both theſe; but, 


however, we muſt take it up upon the different reaſons of thoſe 


caſes. In the caſe of = — proceſs the ſheriff, if he meet 
the party againſt whom he has ſuch proceſs by accident, and 
is told it is the defendant, he is bound to arreſt him: and then 
becauſe it is not appt that he has always the poſſe along with 
him, he is excuſed againſt a reſcue. But in the preſent caſe 
there is no ſuch danger of ſurprize, he has notice before, that 
ſuch a day he is to bring the party out of priſon, and it is 
his duty, and ſo he is directed by the writ, to provide for the 
ſure and ſafe conduct of the party. Here he has not taken that 
caution, wma; 2 plaintiff, who had an intereſt, a ſort of 
| property in the body of the priſoner, has ſuſtained a damage. 

is damage has happened by the negle& of the ſheriff, and 
therefore he muſt anſwer it to the plaintiff in this action, 


Judgment Pro quer,” 
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Dominus Rex verſus Butcher. 


| XCEPTION was taken to an order of baſtardy, that In order of bac 
it did not appear the child was born in the pariſh to which tardy it mult p- | 
the relief is ordered: for it ran, We A. and B. two Nen bur d, | 
Juſtices if the borough of Lime Regis, reſiding within the limits yariſh to which | 
where the pariſh church it, within which pariſh the ohild was born, _ ie orderede- 
d, &c. which is only an averment, that the juſtices reſided in 97* 
that pariſh where the child was born, but that might not be the 
ſame pariſh to which relief is given; and for this fault the 
order was quaſhed., | 


Po 3 Geo. 2. Rex v. Childrens, an order was quaſhed for Barnard Kk. 3. 
not ing the child was born in the pariſh, to which relief 6. 
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| Weſtwoodhey in com' Berks, 


If a ſon grown 1 P ON appeal from an order of two juſtices for the re- 
e moval of Nhleri Baker, NMiaalab his wife, and Thimas 
pur of the fa. their fon under ſeven years, from the pariſh of Weſtwoodbey to 
mily, he gains a the pariſh of Eaſtwoodbey, the ſeſſions ſtate the fact ſpecially for 
wach che aden; the opinion of the court. 2 
i e father; : , 5 | e aw, : 

but if the father | 1 I MC TIT HY CNL YC N 
afterwards re- That forty years ſince, Thomas Baker, the father of this 
Pian behind. he. Robert, was ſeiſed in fee of a freehold eſtate in the-pariſh of 
gens no ſ:ttle. FTampſteati" Mar faal in r of Berl, where he lived till 
1 in his lat the year 1697; and had this fon Nobert, Who "Was at that 
10 Vin. Abr. time eight years old. That in 469% the. father, and. all his 
a 383. Pl. 3. family removed to Cheveley, where he rented a tenement of 
. 201. er am, for two years. . That in 1699, d rehäled a 
copyhold eſtate of 11 4. pen ann. in the pariſh, of Xo at 
whither he removed With his fort and fervants, andiſſe Gurch- 
. wad paid. eyes] app Ga hen 
he purchaſed a cottage of 1 J. 12 5. 6 4. per ann. in Eaſtwagdbey, 
and went and Red upon it till his death; but Mey Nate it ſpe- 
cially, that Robert the ſon ſtaid behind in eftwoodbey, where 
he married a wife, and has work'd ever ſince on his own account, 
and that he is thirty years old. Upon the whole, the ſeſſions con- 
Arm the order of the two Juſtices for nis ferttement at EGA. 

woodhey, | | 


| OR 
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be was born, and where he lived till eight years old: Salk. 470. 
Or if it ſhould be carried-fo far, = thatfo pine 2 par ge” 
ment wich the father, by removing with him as part & his 
„ + family, according to the caſe of Cumner v. Milton, Gall. 5b. 
pFet that can carry him no farther than J/e/twoodbey, which, is 

due laſt place to which he accompanied his father; but let the 
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ſettlement be in either it is not material now, the only queſtion 
© + being whether here is any ſettlement in Zafwoedbey, for which 
chere is no colour,. f F 7% „ 42} 1 * 


eee 

Mr. Strede e contra inſiſted, that let the fon be of what age 
die will, he- ſhall follow the ſettlement. of the father, till he 
Sins one} bzzhis own acquiſition; and it appearing he had 

never done any thing to gain a ſettlement by act of his own, 
either in Hamp/tead Marſhal, Chevely, or e l then he 
muſt follow the ſettlement of-rhe; father as well in Zaftwoodbry 


as in any of the reſt. | 
N : C. J. The 
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Certainly it hall not. 


| jeant Whitaker moved, that the defendant might be diſcharged che fecond a- 
upon common bail, alleging it to be the practice of C. B. on. | 


it very unreaſonable ; for the plaintiff ſuffers enough by paying 
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C. J. The queſtion is not where this man and his family _ 
are ſettled, but whether there appears a ſettlement of him in 
Eaftwoodbey. If he had gone-thither with his father as pa 
of the family, poſſibly it might have been a ſettlement of him 
there, but by ſtaying. behind he was divided from his father, 
and therefore there is no colour to make * a ſettlement in JT 
 Eaftwoodbey. I think his ſettlement is in Fe/weodbey, which 
_— laſt place. where he ge part of oe FN. s fam). 
To which Powys J. agreed, Et per Eyre J. He 1s feed t 
W:/twoodbey, and it is not material how that ſettlement was 0 
acquired, whether by his own. act, or the act of his father. 
Suppoſe a maſter has two farms in two pariſhes, and he re-. 
moves during the year, and leaves the ſervant behind to take 


care of the farm: ſhall the maſter's gaining a new ſettlement - 


transfer the ſettlement which the ſervant gains by his ſervice ? 
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* Jeffry verſu | Wood. H 6308 we i | 
HE plaigtiff in error affigned errors in law, and in fact; On demurrer to 
1 and on demurrer moth ne? the queſtion was, what agree of 
judgment the court ſhould give; and after conſideration they ment is wil 
ordered an entry, quod affirmetur, according to Tu. 58. firmetur. © 


Turion vaju Hayes, | 
Tur plaingf had been non þro'd.in_a former Aion for Aber 5. 


want of a declaration, and now in a. ſecond action Ser- ts gag bal | 


Sed per curiam, We know, of no ſuch practice here, and think 


- # % 23 


colts in the firſt action, and therefore ought not to be ina | 


worſe condition than before. 


: 


* 
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| Canes, > b which all the ſeveral proceſſes of execition are brought vp 


Vi ear? is Third exception. In all judgments it muſt appear, the court has 
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In the caſe of an RR OR, tam in the award of execution in a eire farin 
— 2 —ainſt executors upon à judgment againſt their teſtator 
turned, there In C. B. in Ireland, guam in affirmatione cjuſdem in B. R. there. 
needs no allg. N N e eee 
fon to here örrange re querente in errire took ſeveral exceptions,” ant 
uſe. J 3 mam 
Andrews 246. 13 Tug by OP the fro Volant , MOHR em 
5. O. 8. T. Fil, The proceedings are againſt a man arid his wife 43 
| executrix, and the devaſtavit is returned in this manner, that 

of their teſtator did come to their hands ſufficient to pay 

; the debt, which.they (z. e. the huſband and wife) have waſted 

and converted to their own uſe, which he ſaid \a"feme covert 

could not do; and cited 1 Ven. 12, 24, 33. where in trover it 

was held ill, to ſay a feme covert converted goods to her own 

uſe ; and though this e the caſe of an executrix, who has a 

particular intereſt in the goods, and may diſpoſe of them as ſhe 

pleaſes; yet that cannot alter the caſe, becauſe the converſion 

has quite extinguiſhed that particular intereſt of hers, and can 

+ +11. .» .enure only to the benefit of the huſband. 1 Noll. Abr. 932. 
1 F. z. ſpeaks. of the ſheriff's returning, that the huſband had 
converted, and he ſays that in that caſe the execution ſhall be 4 
44:2: bonis proprus of the huſband, whereas here it is awarded againſt 
the goods of them both. Sed per curiam, The precedents are 

ſo as this in the caſe of a feme exccutrix. It is ſufficient to ſay 

that the wife waſted the goods, without going on to ſpeak of a 
converſion ; and therefore if the expreſhon be not proper, we 

| map reject the converterunt in uum proprium. In trover it 
e Ne Nee eſential, but here it is 1 or of 930. pl. 9. Cr. 
Car. 519. are, that the judgment on ſuch a return ſhall be 


* 
. 
o 
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The court may Second exception. Upon the writ of error in B. R. before 
award a ceytierars-gfrors aſſigned, or diminution alleged, there goes à certiorari, 


e . 


and made parcel of the record; whereas the only ground for 

f awarding it can be to verify or falſify an aſſignment of errors, 
and therefore it ſhould not have iſſued before. Sed per curiam, 

The court may take notice, that the record is imperfect, and 
award the writ for their own ſatisfaCtion. | 


oor 12 fully 3 of the caſe, and are convinced that the jute 
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ment they give is right at the time of pronduncing t; and in 
Salt. 402. Atword'v; Burr, a judgment on demurrer was held 
erroneous, for want of quid” videtur cur” quod placitum minus 

ſuſficiens in lege exiftit. In the caſe at bar it appears the judg- 

ment was affirmed before the merits of the caſe had.been con- 

fidered, for the record is, quia videbitur, in the future - tenſe, 

inſtead of videtur e ſo that becauſe it will appear at à time to 

come, that the record is right, therefore do they before that 
time affirm the judgment. 


Sie per curiam, That caſe of Atwood . Bur was of an\inferior  _. 
court; neither (as Mr. J. Eyre faid) is the report of it right: 
indeed that point was mentioned in Mich. 1 Ann. but the cauſe 1 
hung till Hil. 4 Ann. when the judgment was reverſed on ano- 
ther point. Videtur cur is no judgment, Cs. El. 145. and is 
implied in the ideo can ſideratum gf. . There was a — in the 
Exchequer Chamber, where the guia videtur was, that the de- 
fendant's-plea is good, ides confideratum eft, that the plaintiff have 
judgment. But the court ſaid, that if it did not appear to be erro- 
neous, they would. not reverſe it merely becauſe a wrong reaſon 
was given for the judgment. The judgment was affirmed. 


Fra. 
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As E upon a foreign bill of ex by the indorſee D 

| againſt the indorſor, and on general demurrer it was ye kgs: 
objected, that they had not ſhewn a demand upon the, drawer, out fir reſorting 

in whoſe default only it is that the indorſor warrants: and be- jp 649. 2 gu. 
cauſe this was a point unſettled, and on which there are con- 1007. «ont 

tradictory opinions in Salk. 131. and 133. the court took time to 

conſider of it. i Rite tert en 1g ts Lak > 


And on the ſecond argument. they delivered their opinions, 
that the declaration was well enough, The deſign of the laß, 
of merchants in diſtinguiſhing theſe from all other contracts, by ß 
making them aſſignable, was for the convenience of commerce, | 
that they might paſs from hand to hand in the way of trade, in 
the ſame manner as if they were ſpecie; now to require a de- 
mand upon the drawer, will be laying ſuch a clog upon — — 
; ls, 


m * 0 7 
W * P 2 » W , . P PT e 
ee” * 2 Fo , — . « lk * J b * * * by 2 4 * on 3 ja * N * 4 N 
F Wr N F WTF TOE IE ENT OY . * „ 2 6 Faces * UH , 
| ; . * 9 n * 9 N . 
8 


5 * " 
5 : g p TIF. PEE , "Ye 
* 2 9 en Fr n w Oy TEM nnn 2 en LY 
- a J b 4 5 0 C 
. > * by 


hills, as will deter every body from taking them: the drawer 
lives abroad, perhaps in the Ialies, where the indorſee has no 
correſpondent to hom he can ſend the bill for a demand, or if 
he could, yet the delay would be ſo great that no body would 
meddle with them. Suppoſe it was the caſe of ſeveral indorſe- 
ments, muſt the laſt indorſee travail round the world before he 
can fix his action upon the man from hom be received the 
bill. In common experience every body knows, that the more 


indorſements a bill has, the age credit it bears; whereas if 
thoſe demands were all neceſſary to be made, it muſt naturally 


; diminiſh the value, by how much the more difficult it -renders 

See 2 Bur. Rep. the calling in the money. And as to the notion that has pre- 

669. _ -vailed, that the indorſor warrants only in default of the drawer; 

| there is no colour for it, for every indorſor is in nature of a 

new drauwer, and at nfs priur the indorſee is never put to prove 

the hand of the firſt drawer, where the action is againſt an in- 

dorſor. Phe requiring a proteſt for non - acceptance is not be- 

cauſe a proteſt amounts to a demand, for it is no more than a 

giving notice to the drawer to get his effects out of the hands 

of the drawee, who by che other's drawing is ſuppoſed to have 
ſufficient here with to ſatisfy the bill. 


UVDpon the whole, we are of opinion, that in the caſe of a 

foreign bill of exchange, a demand upon the drawer is not 

neceſſary to make a charge upon the indorſor, but the indorſee 

Has his liberty to reſort to either for the money. Conſequently 

te plaintiff muſt have judgment. | 1 
an . | e. 3 


Dominus Rex verſus Carter. 


INdictment for treſpaſs; before juſtices. of peace, and ex- 
I cepted that it did not appear they had any juriſdiction, for 
Want of necnon ad diverſas felonias tranſgreſſiones et alia maleſalia 
in comitatu praedicto perpetratu audiendum et terminandum Jen» 
TICS for theſe words are in all the commiſſions ever ſince 18 Edu. 3. 
1 _ and the opinions have been, that without chat elauſe the juſtices 
a as juſtices cannot hear and determine. Lamb. Fuft. 46, 4 
Cv. Fac: 633. 1 Ven. 33. 2 Keb. 160. 2 K. 3. 9. 


Hil. wGe. Et per curiam, The indictment muſt be quaſhed. At firſt 
| pot 0 — the juſtices were only conſervators of the peace, and the ſubſe- 
ed on the author quent power to hear and determine given by the ſtatutes 18 
rity of this caſe and 34 E. 3. is only that by commiſſion they may have ſuch 
without debate. 2 The commiſſion of the peace appears to have been 
altered into the preſent form immediately aſter making 
ſtatutes, which ſhews the opinion of the King's counſel 9 
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time. Lambart ſays, that they ſhall haue power,” which muſt be 
underſtood by commiſſion. As therefore this is not a proceeding 
upon their common law. jutiſdiction, but a juriſdiction given 
by ſtatute; whenever they hold ſuch pleas, they muſt ſhew 
an appointment to hear and determine, and we cannot intend - 


| 8 


chat have ſuch a power. . 1 
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Everett verſus Gery. 


N the return of the ſecond ſcirt farras againſt bail, a four Where error is 
days rule was given, and on the fourth day the principal 5% —— — 
brings error, and Mr. — hmgp moe moved to ſtay procced-, che ball; to ur- 
; ings againſt the bail, pen the writ of error; and cited render, che court 
Mer v. Arthur, unte 419. and Charth v. Wregmormm in che date 
Houſe of Lords, where the Houfe threatened to commit the 7 
attorney, for proceeding againſt the bail pending error in Far- 2 v. 
. i. face 
As to the firſt caſe, the court aid, it differed; for there the webe 15 the 
bail came in time, while they might ſurrender the principal ; 110% £290 thems 
which they cannot do here, after the return of the 2 held they came 
facias, at which time no writ of error was brought. 22 
to the cafe in the Houſe of Lords, it was there agreed, that ; Sa. $2,” 
the court below could not reſtrain- them; but the Lords faid 1270. 
they expected more reſpectt. Curia. We can make no rule. 


Dominus Rex verſus Landen. 


Conviction of forcible entry was moved to be quaſhed, Convifien of 
L becauſe: taken before juſtices «d pace in comitatu prae- 9 
diflo conſervandam 4 s, without ſaying pro comitatu. il, 
alf. 474. Sed per curtam, Let it be quaſhech for andther fault, 
that it is in the preterperfect tenſe. acceſimus et vidimus, whereas 


it: G6uld hane ban in aba endende n „ 
Dominus Rex verſus Stapleton. | 


CTRANGE moved, that the defendant who was convicted Pracice. 
for a miſdemeanor, and lay in execution for the fine, might | 
aſſign errors by attorney,” to ſave che charge of being brought 
up; the clerk ſaying it could not be otherwiſe without leave of 
"the court. Curia. It is in our diſcretion, let it be ſo. 


Watkins 
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Watkins cafe 1 
4 Ann. c. 16. EBT cc 
In caſe of bait of the principal ; and on demurrer judgment 'was given 


_ —_— or. the plaintiff; for otherwiſe this will be a way to avoid all 
| not revarſable. bail bonds that are ON er without n the party 


orteſc. Rep. 
— . an arreſt, 
Dominus Rex verfus Barber. 
on attachment, E preſented A petition to the common council of 9 
eee reflecting upon one of the aldermen, and uſed contemp- 


- may convit him tuous words of this. court at the ſame, time. For the petition 
of another the court granted an information againſt him and thoſe who 
figned it, and for the contempt, an attachment. 


The proſecutor i in his interrogatories aſks him, If he did not 
preſent the petition, and uſe, ſuch and ſuch words. And now 
the defendant moved, that the interrogatory, as to preſenti 
might be ſtruck out, becauſe it is making him accuſe himſ mel 
of that which will convict him of the libel. Et per curiam, 

| He is not obliged to anſwer it; you may aſk him whether, when 
„ the petition was preſented, he did not ſay ſo and ſo; therefore 
Eg let that part of the interrogatory be ſtruck out. 


N. B. This N. B. I drew them at firſt as the court now ſeed them, but 
— gr bet that queſtion was put in after they went from me, though 1 
26. of grace, in · Cautioned the attorney againſt it. 


$* 5% * 


b Dominus Rex verſu Clarkſon et al. 
Os > bakers 'T 'B L EY eben to have married Mrs. 77 eren . 


3 lady of fortune, took out a habeas corpus directed to her 


= order as to guardians, commanding them to bring. her into court. To this 
the party, but writ I drew a return, that by her mother's will ſhe was com- 
W» — ao mitted to the care of Mrs. Clarkſon, who had put her out to 
Araint. ſchool to the other defendant, where ſhe had continued ever 
ſince with her own liking, and with the approbation of her guar- 
dian; and that ſhe now remains there of her own accord, | 
no reftraint: 4 nulla alia tft conſe, Sc. 


Zee polt, 379 When ſhe was brought into court, and the return had been 
n the Chief 8 aſked __ if ſhe delired to be taken 5 4 
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of the hands of the perſons ſhe lived with, and go with Dibley? 


She denied him to be her huſband ; and deſired ſhe might continue 


with her guardians. Et per curiam, We have nothing to do to order 


her to go with Dibley ; but only to ſee that ſhe is under no illegal 
reſtraint: all we can do is, to declare that ſhe is at her liberty 

to go where ſhe pleaſes. But, left this writ be made uſe of by _ e 
Dibley as a means to get her abroad, and ſeize her, (as I told 

the court we had reaſon to apprehend), we will order our tipſtaff 

to wait upon her home to her guardians : and ſo it was done in 
lady Harriot Berkley's caſe, 3d Vol. State Trials, 544. 4b Edit. 


Power verſus Jones, 


HE defendant brought 2 writ of error coram vobis, and = of 

aſſigned infancy and appearance per attorney, Strange infant by m- 
moved, that the attorney might be obliged to ſet it right, and men abl. 
cited Goodrigbt v. Right, and Stratton v. Burgiſs. But the court Ante, 25, 114 
ſaid they could not do it in this caſe,” becauſe here was no ex- RN 


preſs undertaking to appear, as there was in thoſe caſes; if 


. there had, the court would oblige the attorney to do it in à pro- 


per manner, * 


A niſi prius in Middleſex, coram Pratt C. J. 


IN ejectment the Chief Juſtice ruled this caſe, A. ſurren- Where the devi. 

dered a copyhold eſtate to the uſe of his will, and then de- © of copybold 
viſed it to B. for life, and after his deceaſe to the heirs of his furrender ang 
body. B. died after making the will; and it was held, that his before the death 
heir could take nothing, for it is a deviſe in tail to B. and his 1 x 
heirs are words of limitation; and then B. dying in the life of jig, 
the deviſor, it is the ſame caſe with Fuller v. Fuller in Cro. El. 
and Goodright v. Right, And the Chief Juſtice ſaid, it made 
no difference; that thoſe caſes were of freehold lands, and this of 
copyhold where the deviſee was living at the time of the ſur- 

r. | | Je” q 


In this caſe a perſon, who had ſold the inheritance without Vendor witnefs 


any covenant for good title or warranty, was allowed to be 3 5. yy — 9 
witneſs, to prove the title of the vendee. ; — 


Jocelyn 


Proper county, 


We * 
STEIN 


mon + © © Joedhyh bent Hawkins.” | 

FTE co Prake.,* ER 
In eontracts for T's cottract was to defiver flock one month after ; 
ſock the com- | f 


1 + ? 
- . 


tender was 77 Bhs the calendar month. But * 

ef Juſtice ruled it muſt be a lunar month, though we called 

a great many witneſſes to prove the courſe of che alley to be to 

reckon according to calendar months. So my client was called; 
Vide 4 Med. 185. | 


tation muſt be 
ylunar months. 


. 
* 


VVT 
4 Via prius, coram Pratt Ghigf Juffice, in Middleſex, = 
Addon igainft a FFVRESPASS and aſſault. On the evidence it appeared 
e e „che L the defendant was 2 conſtable, and lived at Dover, and 

that being ordered to take the plaintiff and carry him before the 
where he does mayor, he executed his warrant, and the mayor giſcharged the 
3 bie plaintiff. Soon after which a diſpute happening between the 
plaintiff and the defendant, the defendant beat the plaintiff, for 
which this action was brought. 0: 


For the defendant they infifted, that he being à conſtable, 
they ſhould have brought the action in the roper county, ac- 
cording to the ſtatute 21 Fac. 1, © Sed per Pratt Chief Juftice, 
That is only where it is for a matter relating to the execution of 
his office; but if, after his authority is expired, bg abuſes the 
party; or if he meets a man and knocks him downs: he may be 
ſued for it as all other people may. ee 


Dominus Rex verſus Jeffries. Ibidem. C 


— MS BL E's ſtatutes and Raftal's differed, nd | y who were 

F for adhering to Keble proved that they had pt Betas him - 

with the Parliament roll. The Chief Juſtice ruled it was 
enough, and Keble was read. | . 


* 


dir 


ö 4 
yd mY Lu * — "TTY Ml : * * * * A " 


. * =- 
Tinity 8 J. * A P : 
LEE \ n ann % 8 | - 
- 3-23. 55, > 
i 


* 


- 


ber, digging ſtones, and grubbing up edges; offering to make 6 Vin. Abr. 113. 
pn > And on et gs the caſe was this : Sir A 
Harry being ſeiſed of a copyhold eſtate of inheritance of 90 /. 568. pl. 347. 
per annum, held oF the manor of Petworth, of which the Duke 572+ | 
of Somerfet is lord, made a leaſe of part of it for ſeven years. 
without licence at 13 J. per annum. The Duke upon this brings 

an ejectment againft all the plaintiff's copyhold, which occa- 
ſioned the plaintiff to bring a bill in his own and his fon an 
infant's name for relief. The Duke in his anſwer infiſting on A 
other cauſes of forfeiture, beſides the making the leaſe with - | 
out licence, Sir Harry brought a ſupplemental bill for diſcove 

and relief againſt thoſe other forfeitures : upon the plaintiff's 8 
giving judgment in ejectment ſubject to the order of the 
court, an injunction was granted, and now upon the hearing 

the caſe came out out to be this. | 


Upon Sir Harry's marriage in 1693, all the copyhold lands 
cn ts the uſe o* Sir 3 life, 3 
to the firſt and every other ſon in tail male, in purſuance of 
an agreement before marriage for that purpoſe, but no ad- 
mittance was ever taken upon that ſurrender. Before Sir 
came into poſſeſſion, there had been a quarry of ſtone in the 
freehold adjoining to the 2 and during Sir Harry's 
time it was worked in the copyhold; but whether it was firſt 
opened in the copyhold in the plaintiff's time did not appear. 
The avenue to the plaintiff's houſe, which conſiſted both of 
freehold and copyhold, was planted with timber trees by the 
plaintiff's father; the plaintiff, had topped thoſe trees that 
were on the copyhold part of the avenue, by which from 
timber they were become pollards. There were ſeveral 
hedges and boundaries of lands upon the copyhold, which the 
pan had grubbed up and deſtroyed ; but whether they are 

undaries between copyhold and freehold, or only between 
one part and another of the  copyhald, did not appear. And 
in the year 1 14, the plaintſff, as before mentioned, let part 


of the copyhold for ſeven years, without licence or any om 
of the manor to warrant it, | 


Upon this it came. in queſtion, whether any, and which of 
theſe ſeveral acts are forfeitures at law? And if ſo, whether 
any, and which of them are relievable in equity? And if not, 
whether the ſon's caſe is to de diſtinguiſhed om the father's. - 

| ; 2 | 1, Whether 
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17. Whether theſe are forfeitures at law? Which were of 
four ſorts: the digging the quarry, the topping the timber trees, 


the deſtroying the boundaries, and making the leaſe without 
licence. | | 0 Et 


_ As to the quarry the plaintiff's counſel infiſted, it was opened, 


even upon the copyhold in his father's time, and ſo purged by 


. the admittance; and his digging in it ſince was but like the 


caſe of leflee who may dig in quarries and mines that were 
open at the time of his leaſe, though he cannot upon any 
New ones. | 


As to the topping of timber trees, which the plaintiff inſiſted 


was done only for the uniformity of his walk, and without de- 
ſign to injure the lord, It was anſwered that it was voluntary 
waſte, and the motives for doing it are not material to the lord, 


© As to the deſtroying the fences, a caſe was cited out of Lit. 
Rep. 264, &c. where grubbing up the fences and removing the 
boundaries upon copyholds were held to be forfeitures, with- 
out diſtinguiſhing between the- outward boundaries and thoſs 
within the copyhold, as it tends to the deſtroying the evidences 


. relating to the lord's intereſt in the eſtate. And ſaid it is on 


this foundation laid down 1 It. 53. that though a tenant 
might cut down wood to repair fences as, he found them, yet 
not to make new fences. 2 


As to the making the leaſe without licence, it was acknow- 
ledged on all ſides to be a forfeiture at law. n 


2. The next queſtion was, whether ſuppoſing all theſe to be 
ſorfeitures, relief was proper in this court, either upon the ge- 
neral caſe of theſe ſort of forfeitures, or any particular equitable 
circumſtances that may be in the preſent caſe. ai 


For the particular equitable circumſtances of this caſe, one 
was, that the ſteward's deputy ingroſſed and was a witneſs to 
the leaſe. This was compared to the lord's being privy to or 
witneſs to ſuch leaſe, which would be held in equity as a per- 
miſſion or kind of licence ; and it has been held, that licence 
granted by a deputy ſteward was good. But anſwered, that 
this rather aggravated the injury, by making the lord's ſer- 
vant a party in the confederacy to injure him. 5 


Another circumſtance was the plaintiff's not having notice 
of this cuſtom, But this is not material, for the tenant comes 
in under the cuſtoms of the manor, and is bound to take notice 
of them; and beſides, this is common law, © © A 


But if thoſe eircumſtances were not ſuſkcient to ground a 
relief upon, whether the general nature of thoſe forfeitures will 
hot admit of relief. Sol 7 en 


#, , 


In favour of the plaintiff it was argued, that it is a ſort of 
maxim that ail forfeitures are odious. That copyholds are now 
become a more fixed and eſtahliſhed eftate than they were 
formerly, and the law itſelf has been altering theſe 100 years 
very much in their favour ; and therefore a court of equity ougat 
to go as much in their favour, to keep them out of that vaſlalage 

and ſubjection which the original nature. of their eſtates laid 
them under, which their preſent fixed condition feems- incon- 
ſiſtent with. That the forfeitures are intended only to ſecure 
the lord's rents and ſervices, and therefore very proper for 4 
court of equity to interpoſe and prevent his having more than 
that ſecurity. And this is agreeable to the common cafes of re- 
lief againſt the penalty of a bond, and upon mortgages, and con- 
ditions of re-entry on non-payment. of a rent, and nomine poenar; 

in which caſes this court will not allow the parties to take any 
other advantage of the forfeitures, than what is neceſlary. to 
ſatisfy the original intent of the agreement. The law has an- 
nexed theſe conditions in the caſe of copyholds inſtead of the 
parties ; but as it had ſomething elſe in view by them, than the * 
gaining the land to the lord; this court may make amends to 48 
the lord, and fulfil the deſign of the law, and fave the eſtate t 

the party, In the caſe of making a leaſe without licence, the 

intent of the law in making that a forfeiture is, to prevent the 

lord's being diſinherited of his intereſt in the copyhold, and to 

ſccure the fine due on a licence; both which may be eaſily 

ſecured, by obliging the tenant either to accept a licence, or 

make ſurrender and admittance and pay the fine ; which will 

be a compleat recompenſe for any injury the lord may have 

ſuffered ; and then it comes within the common rule, that this 

court will relieve againſt forfeitures, wherever a compleat ſa- 

— can be made for the injury which is the cauſe of the 
orteiture, + | 


4 
1 


Several caſes were.cited. Shelly v. Maſon in Lord Coventry's 
time, 5 Car, x. where a copyholder came into this court to be 
relieved againſt a forfeiture by making leaſe without licence, 
and decreed the lord to account for the profits he had received 
lince his entry, and pay the coſts. 1 Chan. Rep. 51, where a = 
copyholder was relieved by Lord Coventry for non-payment of W 

ne on admittance, Cox V. Hickford by Lord Harcourt, The 2 Vern. 664 | 
bill was to be relieved againſt a forfeiture by ſuffering a copy- 

hold tenement to fall to ruin, and refuſing to repair it for. 30 
3 years together, though frequently ordered to do it by the lord; 
the Chancellor refuſed to grant relief on two accounts, his 
obſtinacy, and the lord's having been in poſſeſſion nine yeats 
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court. Ihe plaintiff ena a copyhold tenement that wanted 


auger of repair, did get two tenants to make ſuch aſſignment, 
an 


Abr. Ca. Eq. 
121. 


this court eafily ſupplies. So where there is only permiſſive 


luntary acts. One is making a leaſe without licence, 1 
ä | 7 a di- 


Trinity Term 9 Geo. 
after his entry, in which caſe great ſtreſs was laid on the ob- 


ſtinacy of the copyholder. Caſe of Rotoland v. Dean of Exon, 


where relief was granted againſt a forfeiture by cutting timber, 
Gnaſh v. Lord Derby, the decree of which was now read in 
repair, applied to the defendant the lord of the manor to have 
ſome timber aſſigned for that purpoſe, but the lord refuſed to 
aſſign any; upon which the plaintiff hearing that there was a 
cuſtom in the manor for two tenants to aſſign timber for the 


| then cut the trees down; upon which ejectment was 
brought, and a verdict for the lord, there being no ſuch cuſtom: 
the plaintiff brought his bill for relief, which was 'granted on 
his paying the value of the timber and cofts at law and in 
equity. Cudmore v. Raven, where a quaker being tenant of 4 
copyhold refuſed to take the oath of fealty, and the lord enter- 
ed for the forfeiture, and the tenant was relieved. Cox v. 
Brown, 1 Chan. Rep. 170. a leaſe being made on condition not 
to aſſign it without licence, the tenant did aſſign; but relief 
was granted on ſearch of precedents ; it being the caſe of an 
aſſignee of an executor makes no favourable circumſtance, 
becauſe there were aſſets without it. Thomas v. Porter. Te- 
nant of a copyhold durante viduitate cut down timber upon one 
copyhold in order to repair another, which was a forfeiture; 
but yet relief granted in this court, ' 


Ii it is a difficult matter to aſcertain damages in any of theſe 
caſes of forfeiture, it is becauſe there really is no damage; and 


ſurely it is no reaſon againſt relief, that the perſon who ſeeks it 
has done no injury, | 


For the defendant, theſe diſtinctions as to relief againſt for- 
feitures were inſiſted on. Whether the forfeiture was for non- 
feazance or malfeazance, whether the condition was ennexed 


by law or the party, whether there were any particular Cit» 
cumſtances of equity or not. 


As to the difference between nonfeazance and malfeazance, 
as where tenant refuſes to pay a fine upon admittance; this 
court will relieve, on doing that which he ought to have done. 

The difference is only as to the circumſtance of time, which 


waſte, the court has relieved ; but if by obſtinate refuſal this 
forfeiture is aggrayated, the court will look upon it as volun. 


tary waſte, and not grant relief, as in the caſe before cited d 
Cox v. Hickford, | 


All the inſtances of forfeiture in the preſent caſe are of v0. 
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2 %ifſeiſin of the lord, 4 Cv. 21. l. and an attempt to difinherit 
him. The others are all voluntary waſtes. \ SOL TE] 


The next diſtinction is between conditions in law, and by 
the party. The intention of the parties is eaſy to be diſcoyer- 
ed, and you anſwer the end of the contract, if you give them 
every thing they expected, which may in many caſes be eafily 
done. This is the caſe of all mortgages, conditions of re-entr 
on non-payment of rent,:&c. But even in conditions of the 
parties, where the aſcertaining the damage is not plain and 
clear, the court will not relieve againſt ſuch conditions or pe- 


nalties. It was never known that this court relieved againſt 


a nomine poenae for ploughing up ancient meadow. It was de- 
nied in the duchy of Lancaſter, Eyre v. Hatton. 


But in caſes of forfeitures on conditions in law this court ſel- 
dom relieves. If tenant for life makes a feoffment, or levies 
a fine ſur conuſance de droit come ceo, Sc. it was never pretended 
this forfeiture could be relieved in equity. Or if the rever- 
fioner brings waſte on the ſtatute for recovery of the place 
waſted, equity would not interpoſe. Thoſe conditions in law 
are a ſort of limitations of the eſtate of the party, and though 
the intent of the party is never ſo plain, equity will rot alter 
the legal conſtruction of the words: as where by will one 
gives an eſtate to A. for life, remainder to the theirs male of 
A. equity will not give the ſon of A. a remainder, and confine 
A.'s to a life eſtate, though the intent was plainly fo. 


But though this is generally the ſtate of forfeitures, yet there 
may be ſome circumſtances of equity to ground relief upon ; and 
wherever the court has granted relief, it is upon ſome ſuch cir- 
cumſtances, as where the party who is to take advantage of the 
condition is himſelf the means of its being broke. It was faid 


by Lord Somers in the caſe of Bertie v. Falkland, that conditions g fk. 231. 


precedent are not relievable, unleſs ſome indirect means be 


uſed by the party to prevent the performance. So in the caſe 


. of Hammond v. Ainge before the preſent Chancellor, where a 


lord of a manor tells one that had a frechold hel of his 
manor, that it was copyhold, and he muſt be admitted by 
copy of court-roll, and pay a fine : the lord was in this court 
obliged to eraſe the admittance, and repay the fine. 


The third queſtion relates to the infant plaintiff, whether he 
is in any better condition than the father. | | 


It was admitted on all hands, that if an admittance had been 
taken purſuant to the ſurrender upon the marriage, the ſon be- 
ing remainder-man could not be prejudiced as to his eſtate b 
the forfeiture of the tenant for life : only in that caſe the bil 
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was too early for the ſon, whoſe intereſt was not concerned 
till the death of the father. N . 1 


But though the ſon has no legal right, yet there being a ſur- 
render to his uſe, and this purſuant to a marriage agreement; 
it ſhall be conſidered in a court of equity as if it had been exe. 
cuted, and the infant would be very proper to bring a bill in 
this court againſt the father and the lord, in order to admit 
his father purſuant to the ſurrender, that he might in law be 
intitled to the remainder. | | | 


On the other ſide it was ſaid, that Sir Harry not being ad- 
mitted upon that ſurrender, continued tenant under his former 
admittance ; and the lord was no party to, or concerned in the 
marriage ſettlement, his title was paramount to that, and con- 
ſequently the forfeiture affected the inheritance, and ſhould not 
be ſubject to or limited by the private truſts or tranſactions of 
the parties. 5 


Lord Chancellor. This is a point of ſo great conſequence, 
that if relief could be given in this court, it is ſtrange it 
ſhould not have been found out long ago. The forfeitures in 
thoſe caſe ariſe purely from the imbecillity of the copyholder's 
eſtate. He was originally merely tenant at will, and is ſo fill 
on all accounts but as to the continuance of his eſtate. There 
bave been indeed very favourable conſtructions for the copy- 
holder in that particular, becauſe he is called tenant at wil 
ſecundum conſuetudinem manerii; it has been held, the lord can- 
not determine his will but according to that cuſtom. The true 
meaning of thoſe words ſecundum conſuetudinem manerii was 
not to bound the lord's pleaſure in the determination of his 
will, but that the tenant as long as he continued tenant was to 
hold his land under thoſe terms and conditions which the cuſ- 
tom had eſtabliſhed, _ 


Theſe matters which are mentioned as forfeitures, are indeed 
limitations of the eſtate ; ſuch as determine it, when they hap- 
pen. Tenant for life making a greater eſtate than his own, 
gives up or ſurrenders the right which he had before, and yet 
he does na damage to the remainder man, So tenant by copy 
taking upon him to make a greater eſtate than by law he may, 
and contrary to the nature of his eſtate, does by that deter- 
mine, his eſtate ; the law has made it ſo; and what is there in 
55 22 to ground relief upon, and require me to ſet aſide the 

1 | | 


| It is a hard how” and therefore the party muſt not be ſubjec 
* to it; but is not this directly repealing the law ? 
| In 
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In action of waſte for recovery of the place waſted, it is 
certain and admitted this court cannot relieve; and yet this may 
be called a very unconſcionable thing. But is it ſo to take ad- 
vantage of a law which is known and equal to all? Nor can 1 
ke any difference, whether the ſtatute makes this condition, or 
the common law makes it. a | | 


It is not ſufficient to ſay here is no damage in this caſe, 
and therefore it is there can be no recompenſe given by this 
court, for it is the recompenſe that gives this court a handle to 
grant relief, | | 


\ The true ground of relief againſt penalties is from the origi- 
nal intent of the caſe, where the penalty is deſigned only to ſe- 
cure money, and the court gives him all that he expected or 
defired : But it is quite otherwiſe in the preſent caſe. Theſe 
penalties or forfeitures were never intended by way of compen- 
ſation, for there can be none. Ka; ONE 4 


But even in, the caſe of copyholds there are ſome caſes of for- 
feitures intended for a different purpoſe, as for non- payment of 
rent or fines, which are only by way of ſecurity of the rent or 
fine; and therefore when theſe are paid afterwards with.intereſt, 
the money itſelf is paid according to the intent, only as to the 
circumſtance of time; which is the true foundation of the re- 
lief which this court gives in thoſe caſes. RE ot; 


„ 
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Caſes of agreements and conditions of the party, and of the 
law, are certainly to be diſtinguiſhed ; you can never ſay the 
law has determined hardly, but you may that the party has 
| wade a hard bargain. | | | | l 


Thus it ſtands on the general ſtate of theſe kind of for- 
feitures. But what equitable circumſtances are there peculiar 
to this caſe? It is certain there may be circumſtances, which 
may make it fit and equitable for this court to relieve, either in 
theſe caſes or in actions on the ſtatute of waſte: if the lord 
ſhould give the tenant encouragement by pare! only to pull 
down a meſſuage, and he did it accordingly ; this might induce 
the court to prevent the lord's taking advantage of a fraudulent 
act of his own. In the preſent caſe, if the lord had been pre- 
ſent at the making the leaſe, and adviſed it; relief might be 


7 8 8 


the leaſe, is rather a circumſtance againſt relief, as it looks like 


a confederacy to cheat the lord, and break the cuſtoms of the 
Manor. , ; | 
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and not proper for relief. 
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As to the other caſes of forfeiture relating to the quarry, the 
topping the trees, and the deſtroying the boundaries; there 
does not enough appear to determine, Whether they are legal 
forfeitures or no: but if they are, I think they are all, as the 
making the leaſe, under the ſame conſideration in this court, 


— 


As to the infant, his caſe does not ſeem as yet ripe for this 


court; but it may be a queſtion how far his equitable intereſt 


will intitle him to be ſecured againſt theſe forfeitures. 


I am apprehenſive the lord muſt always have ſuch a tenant 


upon his lands, as may be ſufficient to anſwer all demands, and 
capable of committing forfeitures. a # 


Suppoſe one lets a truſtee be admitted for him, who commits 
a forfeiture ; no doubt the eſtate would be forfeited, and the 
ceſtuy que truft would have no equity againſt the lord. 


- Suppoſe the truſtee ſhould die without heir, the lord would be 
intitled by eſcheat, without being ſubject to the truſt. | 


The perſon who is the legal tenant, is ſubject, with regard 
to that eſtate, to all the imbecillities of that eſtate; if not, by 
the means of a truſt a copyhold would be entirely diſcharged from 
all thoſe imperfections it labours under, and the lord's intereſt 
be taken away, for the lord can take advantage of no body's 
acts but thoſe of his tenant. He is not at all concerned with 
the private agreements or truſts of the parties. 


In the preſent caſe, ſuppoſe Sir Harry admitted according to 
the ſurrender, the infant is then tenant in remainder, and the 
father's act cannot prejudice the ſon, who is now admitted as 4 


_ diſtin tenant. But till admittance the ſon is no tenant ; and 


ſuppoſe when he comes of age he ſhould releaſe to his father, 
there would be no occaſion for any admittance at all, but vir 
Harry would continue tenant upon his old admittance. 

lord is not bound to take notice of any thing, but what appears 
on the court rolls. | 


I am therefore apprehenſive, it will be a hard caſe to relieve 
the ſon. But I agree, that if the lord's fine for admittance be 
paid, though there was no actual admittance, ſince the lord re- 
_ ceived all the advantage that could be had from the admittance, 
it might be a good reaſon for relieving the ſon; and then it 
might be proper, perhaps even now, for the ſon-to bring ar 
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againſt his father and the lord, in order to have his father admit- 
ted purſuant to the ſurrender, But it does not appear whether 
the fine was paid... | N * 


I ſhould therefore for theſe reaſons diſmiſs the bill abſolutely, 
But ſince the points of law are diſputed as to all the forfeitures, 
excep ing the making the leaſe, which concern other parts of 
the copyhold, and ſince judgment in ejectment is given, wich 
would take in other lands as well as thoſe comprized in the leaſe; 
I think the bill ſhall be retained, till the points of law are tried 

t law upon the ejectment, which the plaintiff ſhall immediate 
1 receive declarations in, and plead to trial. | 

As to coſts, - they ſhall wait the event of the trial, and as to 
them I think the equity of them will depend upon the iſſue of 
that; if the plaintiff recovers there, he ſhall pay coſts here, be- 
cauſe he had no occaſion to come into this court, excepting as 
to the diſcovery. If the Duke gets the better, I think as this is 
a point of equity that has not been fully ſettled before, and in 
ſuch caſe it is natural for a man to ſtruggle the moſt to retain 
his eſtate; it would be too hard to make him loſe his eſtate and 
pay coſts likewiſe. PRES: 


As to the infant I will not difmils the bill abſolutely, but with- 
out prejudice, becauſe being an infant he may not have made 
the beſt of his caſe. — | 5 


Frederick verſus Frederick. Ibid. 


N the year 1674, 2 match was propoſed between Mr. Fre- The bubans 
derick, ſon of Sir John Frederick an alderman of London, and covenanted to 


Mrs. Marino, a city orphan, whoſe fortune was 8000/1. in pur- 23 — * 


ſuance of which articles were entered into between Sir 'Zohn din, but did not, 
Frederick and his ſon of the firſt part, Mrs. Marino and her rela- and his eſtate 
tions of the ſecond part, and certain truſtees therein mentioned of — wow 
the third part, by which it was agreed that Sir Jabn ſhould pay cutom. 

11500 J. 50001. part of it, to Mr. Frederick, and the other * FP. Will. Reps 
6500 l. to the truſtees, which with the 8000 J to be received 
from the chamber of London, ſhould be veſted in land, to be 
ſettled as uſual upon the huſband for life, remainder tg the wife 


for life, remainder to the firſt and every other ſon in tail, Wc. 


Upon 29th of February application was made to the court of 
aldermen for licence for Mr. Frederick to marry Mrs. Marino, 
upon which ſeveral entries appear to be made that day; 1. That 
a licence be granted, if Mr. Common Serjeant approve of the 
marriage. 2. That when a perſon applies for a licence to mar 
a city orphan he ſhall be urged to take up his freedom. 3. 

Fogg Gg 4 freedom 
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freedom is pranted to Mr. Frederick, which he ſs 0 take up in 
2 year's time. 7 hh N | 


The marriage ſoon after took effect, and 1 5th of March 1680, 
Sir John Frederick veng then deputy Mayor, there is an entry, 
that upon conſideration Mr. Frederick had not taken up his free- 
dom according to his agreement, whereby his wife would not 
be intitled to her thirds, it is referred to the Recorder and Com. 
mon Serjeant, to conſider, whether the ſettlement upon the 
lady was agreeable to the intent of the court; but there were 

no further proceedings, neither did Mr. Frederick ever take up 
his freedom, but proved a very unkind huſband, and a ſevere 

father, 17 7 his will deviſed 10. only to his wife, 1000 . 
to his eldeſt ſon, and each of his daughters, and the reſidue of 
his perſonal eſtate, which amounted to 400000 J. he gave to 
tae children of his ſecond fon. | 


The widow preferred her bill, that ſhe might have the be- 
nefit of the agreement, as if Mr. Frederick had taken up his 
freedom. And after ſeveral arguments Lord Chancellor pro- 
nounced his decree. | | f 


The demand of the plaintiff was grounded upon the com- 
mon rule in a court of equity, that where an agreement is 
made upon a good conſideration, which is not performed, the 
party intereſted may apply to a court of equity, to have the 
ſame benefit as he would have had in caſe the agreement had 
been performed. 5 „ 


It was urged, that the articles made by Sir John and his ſon 
with the lady and her relations, and which was a compleat agree- 
ment, do not contain any ſuch clauſe that Mr, Frederick ſhould 
take up his freedom. Anſwer: An agreement between ſome 
parties does not hinder other perſons from entring into another 
agreement, and the agreement to take up his freedom was 
with the court of aldermen. Beſides, the relations of the lady 

had no power to diſpoſe of her in marriage, but the court of 
aldermen alone could make a legal agreement for that purpoſe; 
fo that what was done by the relations was only propoſals to 
be laid before the court of aldermen; they might have diſap- 
proved of the whole, or part, or have required ſomething fur- 
ther. They might have agreed by parol (for this was before 
the ſtatute of frauds) that Mr. Fred:rick ſhould do ſomething 
furtaer; they did require fomething further of Mr. Frederici, 
vrhen they made their agreement with him, and this is proved 
beyond all doubt by the records of the proper court, which 
had cognizance of this affair, and had it then under e 
derat on; fo that this is in nature of a fine, for it is an agree- 
ment of tac parties ontred upon record, | Ye 4 
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It was tirged; chat this was only done by the city to provide 
freemen of ſubſtance” for the benefit of the city, and not de- 
ſigned for the benefit of the lady, to be part of the agreement. 


Anſwer ; This is a very ſtrange conſtruction, that A court of 


aldermen, when they are tranſacting a thing which concerns 
an infant under their care, ſhould conſider their own private 
intereſt, without any regard to the benefit of the infant; this 
is not to be intended of any perſons who act in a publick cha- 
It was argued, that if the common ſerjeant approved the 
match, the licence was to be granted abſolutely; and the agree- 


4 


ment to take up the freedom was voluntary, and no part of 


the contract. Anſwer; What was referred to the common 
ſerjeant was only the validity of the ſettlement in point of law; 
not the ſufficiency of it, which the court of aldermen could 
judge of better than the common ſerjeant. And the taking up 
his freedom is to be looked upon as part of the proviſion. 


It was argued, that it is probable this part was waived af- 
terwards. Anſwer ; The court of aldermen could not waive 
it, becauſe they were only truſtees ; and it is plain it was not 
waived before the marriage, becauſe the court of alder: nen ſome 
years after inquire into the reaſon why it was not complied 
with, and the wife being a ſime covert could not wave it. 


It has been ſaid, that a court of equity. ought not to give 
relief in this caſe, becauſe it is to ſupport a cuſtom againſt the 
rules of law. Anſwer; A court of equity will ſupport and 
execute a contract made upon a good and ſufficient conſidera- 
tion, whether it relates to a cuſtom or not, and will prevent a 
fraudulent avoiding of the cuſtom, as a fraudulent diſpoſition of 
goods, ; OLA, BR 7 

It has been urged, that if the city had. applied for the guar- 
dianſhip and care of the orphan under this ſettlement, they 
could not have had relief; becauſe he was not actually a freeman 


when he died. Anſwer; There is no conſideration arifing from 


the city, and therefore no grounds for a court of equity to 
aſſiſt them. ett e Þ 


It was objefted, that the party being dead, it was become 


_ impoſſible that a ſpecifick performance ſhould be had, and this 


court will not give damages. Anſwer ; Though a ſpecifick 

performance cannot be had, yet the end and deſign of it may 

be obtained, which is all that a court of equity requires ; for 

if he had been alive, and deſired not to take up his freedom, 

to avoid the trouble and expence of bearing 'offices ; and could 

be have given the court ſatisfaction, that his wife n 
0 
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Would have the ſame benefit: 1, do net know that, 3 court-of 


equity would have compelled him to have taken up his freedom. 
© QbjeQion : It will be very improper to admit ſuch an ap- 


plication after his death; becauſe, had he been alive, he might 
dave veſted his eſtate in land, and diſpoſed of it by will, as he 


bas done of the perſonal eſtate. Anſwer; This is an F 
not to be inſiſted upon in a court of equity, that the effect of 
the contract ought not to be decteed after his death, becauſe 


| had he known that you would have inſiſted on it, he would 


haye contrived. ſome way to have avoided it: where money is 
veſted in truſtees to be laid out in land and ſettled upon J. $, 


in tall; if he dies before the ſettlement, he cannot diſpoſe of 


money; and yet if the ſettlement had been made, he might 

ave levied a ſine, and ſuffered a recovery, and diſpoſed of the 
nd. A caſe was mentioned, that where tenant in tail makes 
2 mortgage by bargain and ſale, and covenants for farther aſſur- 
ance, and dies without levying a fine; a court will not com- 
pel the iſſue in tail to compleat the title. Anſwer; The iſſue 
in tail claims prior to the perſon who made the mortgage, and 
not as his repreſentative, But where tenant in fee-ſimple makes 


a ſale by bargain and ſale, which is not inrolled, with cove- 


nants for further aſſurance, a court of equity will compel his 
heir to make good the title, becauſe he is repreſentative, and 
claims under the covenantor, So it is in the preſent caſe. 
Therefore he decreed that one third ſhould go te the widow, 
and one third amongſt the children, they waiving their lega- 
cies under the will. As to the other third, the will ſtands 
good as to that. Afterwards, in May 1731, the decree was 


Merrit verſus Rane: 
Trin. 6 Geo. rot. 338. 


On a covenant | HE plaintiff declares upon a ſpecial agreement, that in 
to transfer ſtock .Y  confideration of 2521. pod to the defendant, he agreed 


ing ſo much. 
» What is to 


to transfer 6000/. South-ſea ſtock to the plaintiff, his execu- 


be the firſt at ? tors, adminiſtrators or aſſigns, at any time before the gth of 


quiring him to transfer the ſtock on the 2$th, where he va 
| | attene 


January 1720, within three days aſter the ſame ſhould be de- 


manded by note in writing delivered to the defendant, or left 


for him at his houſe in Angel Court, upon payment of the fur- 
ther ſum of ooo“. Then he ſets forth, that he äppointed 
one Fames Martin to demand the ſtock, and pay the price 
it was agreed to be ſold at, who, on the 25th of Marel 
1720, left a note in writing at the defendant's houſe, re- 


tte 


| Trinity Term ) Geo! | 
44 not 1985 4 F ** the 


demand was made by the plaintiff the 20th day of January, and 
that upon the A transferred the ſtock according to the 
agreement. . The plaintiff replies, that he did nat transfer the - 
ſtock on the 211t made et forma. as he has pleaded. And the 


defendant demurs. 


Marg pro defendente took ſeveral exceptions, 


1. This contract cannot be aſſigned, for it is a choſe en ac- 
tion; and therefore the defendant was not bound to transfer to 
Martin, becauſe that would not have been a performance of 
his agreement. And if it be ſaid, that A4artin is not an aſſig- 
nee of the contract, but only a perſon authorized to pay, the 
money and take the ſtock; the objection to that is, that his 
authority is only to demand, not to receive the ſtock, for ſo 
the plaintiff has made his caſe in the declaration. We: 


2. The demand is to be by notice to the defendant, or leav- 
ing a note for him at his houſe; but here the averment is only 
that a note was left at his houſe, and perhaps that might be 
ſo managed as never to come to his hands, which was deſigned 
to be obviated by the words for him. | FF | 


. The ag ent is, that upon the transferrin the ſtoc 
«as plaintiff ſhall pay 9oo0o J. which if it be not : 3 
precedent, yet, according to Turner v. Goodwin, it is at leaſt a Forteſc. Rep. 
concurrent act; and therefore the plaintiff ſhould have ſnewn, 45 
that he had the money there to have paid upon the transfer ; 
but all he fays is, that Martin attended to accept the ſtock, 


not to pay for it, though his authority was at firſt both to dc- 
mand and pay. | | 


4. But if the declaration be good, yet the replication is ill, 
for the demand pleaded was on the 20th, and the transfer the 
21ſt, which was the next day, ſo that if the iſſue. was found 
for the plaintiff it would not do, hecauſe the jury could not 
find a breach. of the condition in ſaying he did not transfer on 
the 21ſt, when he had two days after that to do it by the 


plaintiff's own ſhewing. It is to all purpoſes the ſame with 
payment before the day. ; 


Reeve contra. 1 agree, Martin cannot be a legal aflignee, Atignment of 
but only a perſon appointed to tranſact this matter on behalf * bond amounts 
of the plaintiff. The aſſignment of a bond is good to ſome Ki 8 
purpoſe, for it amounts to a covenant that the party ſhall have mall have the 
the money when received. Martin is appointed to require 9? 

* 2 and pay for it, which neceſſarily gives him a power 
0 . 


2. Notice 


ol 


L ; 3 
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2. Notice left at a man's houſe is in the nature of the thing 
e e e Og nn a. Comp un wy 


3. The money ,oney was not to be paid but upon transferring, ſo 
no neceſſity of a tender; and we having ſhewn that the de- 
fendant was not there to perform his agreement, that is enough 


do intitle us to our action. 


4. Here the day is material, and might therefore very pro- 
perly be made parcel of the iſſue. . 

52 Chief Juſtice. Afrgn ſignifies no more than a perſon ap- 
pointed to accept; and he being authorized to require and pay, 


ſurely that is enough to impower him to receive it. The no- 
-tice is ſhewn to be for him, how elſe could it be a requeſt to 


him to do the act, which the declaration ſhews was made? 


The payment of the money is not a condition precedent, but 
aà concurrent act; and if the defendant had been there, the 
plaintiff muſt have laid down his money, though not ſo as to 
part with it till transfer; and ſo it was held in the caſe of 
Turner v. Goodwin. . 3 We _ | 


As to the replication, conſider, if the defendant ſays he did 
it on a day ſooner than he was obliged, whether it is not 
enough to ſay he did not do it on the day he pleads he did; 
for it muſt be taken he had waived the benefit of any longer 


It was ſpoke to a ſecond time upon the former exceptions. 
And Fazakerley pro defendente inſiſted, that the plaintiff o 
not to have fixed the day, but have left the defendant to hi 
liberty of appointing which of the three days he pleaſed, ſince 
that time was given in eaſe and for the benefit of the de- 
fendant. | 3 3 


Sed per curiam : The demand was made to have the ſtock at 
tze time moſt for the defendant's advantage; and if it ſuited 
his convenience to do it ſooner, he might have given notice 
to the plaintiff. As to the plaintiff's not ſhewing a tender, 
we think that ought to come from the defendant by way of 
excuſe, that he was there ready to have transferred, if the 
plaintiff or any body for him had been there to have paid the 
money. The notice as it is laid is well enough within the 
meaning of the contract, for it muſt be a notice left for him 
if what the declaration ſays be true, that notice was left at 
his houſe requiring him to transfer the ſtock. As to the excep- 
tion taken on the former argument to the replication, the court 


did not much debate it, becauſe admitting it ill, yet then = 


Trinity Term j GM. 44%, 
plea was ſo too, and ĩt muſt conſequently come to be adjudged 


; on the goodneſs or badneſs of the declaration. 7 
; The plaintiff had judgment, which was affirmed in the Ex- 


chequer Chamber and Houſe of Lords. 


Oates verſus, Robinſon. e 


PON a trial in ejectment a caſe was made, on which 2; Whether 
the ſole queſtion was, whether after an extent upon 8 ben 
ſtatute into one county, and a liberate returned and filed, the another ee 
conuſee can have any other extent into another countx. b a total 
| Serjeant Cheſhyre argued, that he might. At common law ne 
there could be no execution againſt lands, but in the caſe: of 37. 
the crown; and when it was given in the caſe of the ſubject, _ 


he was to extend all the lands, or elſe the tenant where part * 
only was extended might defeat it by audita querela, 3 C. of $408 
14. 2 Inft. 296. And where the lands lay in ſeveral counties, 
there was a neceſſity for ſeveral extents and liberates. Ms. 
524. 2 Cro. 506. | ; 


There are many precedents before the 32 H. 8. c. 5. ſome 
where the extent went into ſeveral counties for the whole debt, 
Co. Ent. 296, 297. which indeed is is the propereſt way, be- 
cauſe the judgment is entire, and others into one county for fo 
much of the debt, into another for another and into a 
third for the reſt. Raft, 596. Dy. 162, 208. Mr. 24 d 
2 Cro, 246. 2 Bendlow. 59. Dalt. 29. 1 Sid. 194. 2 Roll. ' 
Ar. 469. pl. 6. 482. pl. 16. Fitzb. Execution 40. 80 it is 
plain, that before the ſtatute 32 H. 8. c. 5. we might have 
had this extent. | | 


And as to that ſtatute, the queſtion will be, whether it has 
altered the law in this reſpe& : which it has not, becauſe that 
ſtatute gives a remedy only in the caſe of a total eviction, 
which this is not, for this is only a further carrying on and 
perfecting the firſt execution. The ſcire facias is given only to 
the who is evicted out of all, but that is not the plaintiff's 
caſe, and therefore he muſt ſeek his remedy as he could by law 
before the ſtatute, And in the petty bag there are abundance of 
precedents to this purpoſe, the practice having never been diſ- 
puted till this caſe, 


Reeve contra. 1 agree this caſe depends upon the law as it 
ſtood before the ſtatute 32 H. 8. and I take the law to be, 
that it is not the return of the ſheriff, but the acceptance of the 
party, that binds him in this caſe, Will any body ſay, _ 


2 1 * p $42 


_ after an extent of all the lands of the debtor in one county, 2 
ſubſequent purchaſe of lands in the ſame county can be taken 
in? No body can ſay it, and yet it is certain if the purchaſe 

| had been after the acknowledgment, and before the extent, it 

- might have been extended: and why ſhould there be any dif- 
; ference as to lands in another county? The rule in the Regiſter 
152. 4. is, that in the cafe of extents into ſeveral counties, 

each muſt recite the award into the other county. The pre- 

* cedents of the debt's being divided, are an argument that if the 
firſt execution had been for the whole debt, it would have con- 
cluded the party. Dy. 162. 2 K. 2. 95.6. 15 H. 4. 14. 
2 Cro. 338. 1 Lev. 92. 3 Lev. 269. Lutw. 429. In 2 Keb. 
314. this very caſe is cited, and ſaid to be ill. - 


There cannot be Per euriam, We are all of opinion, that if the prayer of an 
derben extent into the ſecond county was entered at the time the firſt 
unleſt prayed a. extent was taken out, then the ſecond extent will be regular, 
the time the firt otherwiſe not. N. B. Upon application to my Lord Chan- 
Whed. cellor he gave them leave to enter the prayer nunc pro tunc, fo 
this court made no rule, hut it went off upon propoſals of 
going to a new trial, And the cauſe went down to trial, 
and a verdict for the plaintiff, ſubje& to the 'Judpe's opinion; 
who on hearing counſel ordered the pgſtea to the plaintiff, And 
a writ of error being brought, and no good bail put in, the 
plaintiff had his execution. | | 


Fazakerly verſus Wiltſhire. 


Cuſtom of the 1 P ON a habeas corpus to the Mayor of London's court, the 
OY ee e 5 cuſtom of London is returned, that the porterage from 
free porters ſhall any veſſel on the river, and meeterage of corn, roots, &c, im- 
carry corn, C c. ported or exported, belongs to the city, upwards from Staines 
9885 Bridge to London Bridge, and downwards as far as Yendal in 
| | Kent, and alſo another cuſtom to make by-laws, confirmed by 
"Bj Richard the ſecond, where any of their cuſtoms wanted re- 
medium congruum. 


That in the 18th year of King James the firſt a by-law was 
made by the corporation, That the corn porters ſhould be a 
company with twenty-four aſſiſtants, who were called free 
* porters, who ſhould work at a particular ſettled rate; and 
that none but the free porters ſhould intermeddle in import- 
ing or exporting any corn, roots,-&c. within the bounds 
« mentioned in the cuſtom, on pain of 20 s. for every of- 
« fenſe, (except in time of danger or urgent . neceſſity, or 
a 1 caſe of bona peritura) the forfeiture to be reco- 
„ yered by action in the name of the chamberlain, and four 


e hundred porters are appointed for the future. That 


9 


* 
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That the free porters have ever ſince uſed and exerciſed this 
by-law, till the defendant intruded by carrying of barley, though 
a free porter was preſent, per quod forisfecit 20s. which the plain- 
tiff as chamberlain is intitled 4d exigendum et habendum, and for 
which he ſues in the mayor's court. | | 


Paſ. 6 Geo. it was argued by | 1 1 
Scricant. e e a e = e 
the —i fied. N it is informal in ng, on the 
claim. 2. Betauſe the cuſtom was ill. And then 3. The by- 
law muſt fall of courſe. Or 4. Though the cuſtom ſhould be 
good, yet the by-law is ill. 


1. This is a franchiſe ſuppoſed to be veſted in the body po- 
litick, and therefore ought to be claimed by preſcription, beu 
2 2 Roll. Ar. 579. pl. 2. Hob. 85. the difference 

tween a preſcription and cuſtom is, that one is perſonal, and 
the other 2 and to be alleged in an inſenſible thing, as a 
place. 4 Co. 32. 6 Co. 60. 1 Inft. 113. And the conſtrue- 
tion of them is very different, becauſe it is ſufficient if a cuſ- 
tom lis reaſonable ; whereas a preſcription muſt have a lawful 
commencement. Dav. 32. 6 G. 50. 5. And it is likewiſe 
laid in an abſurd manner, that they have time out of mind been 
called by ſeveral names, and yet claim the porterage as be- 
longing time out of mind to a body called by the preſent name. 
Dy. 279. Nor have they averred any intereſt in the port, ſo 8 
as to raiſe a merit in themſelyes for what they claim. 


2. The cuſtom is unreaſonable, and ill. 


I, Becauſe it deprives a man of that natural right which he 
has to employ one he knows and can truſt, and obliges him 
to make uſe of a perfect ſtranger whom he may not be ſafe in 
truſting. And it tends to no good end, as the preventing of 
fraud, becauſe when people are at their liberty to employ any 
body, they will for their own ſakes take care it is a truſty one, 


2. Becauſe it is not confined to the carriage of goods as a 
trade, but extends even to what a man brings from his own 
garden in the country for his privite uſe in town, 1 Roll. Abr, 
561. pl: 4+ Hob. 189. 


3. The city does not appear to be at any expence in re- 
pairing the port, ſo this is not a toll for the uſe of the port, 
which perhaps might accoynt for the reaſonableneſs of its com- 15 
; mencement. 5 
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mencement. 1 Ven. 71. 1 Sid. 464. 1 Med. 47, 104. 2 Lev. 
96s. : Raym. 232. In the caſe of Cudden v. Gill, up, Trin. 
12 V 3. upon the cuſtom of weighing at the by mos it was 
bel averred, that the city kept a key, and had proper of- 
ficers for the receiving of goods. 3 aps opens 4 
4. Becauſe it extends to places out of the limits of the city, 
and you cannot take notice what they are, as you do on a writ 
of error. Salt. 269. 1 Ven. 196. Pal. 44. By-laws will 
not bind out of the limits. 3 Hod. 158. Jones Sir T. 144. 
And then if it goes too far, * is void in part, it will be void 
in the whole; for a cuſtom is entire. Hab. 189. , 


5. This is only a bodily labour, where no ſkill is required, 
and therefore it is unreaſonable to deprive the other freemen 
from exerciſing this . Eel themſelves, or their ſervants : 
and no length of time can make good an unreaſonable cuſtom, 
1 Roll, Ar. 559. pl. 6. Davis 32. 11 C. 86. 8 Co. Na. 
goner's caſe. the caſe of the Mayor of Winchefter v. Wilks, 
Paſ. 4 Ann. it was held, that a right to trade could not be 
taken away without a conſideration. Salt. 203. A babes 


3. If the cuſtom is ill, the by-law will fall of courſe, becauſe 
it is not only liable to the ſame objections, but to others alſo. 


For, ? 


I. The by-law itſelf is ill, 


1. Becauſe it exceeds the cuſtom, which is only to and 
"from ſuch places upon the river, whereas the by-law prohibits 
the landing, carrying up and down from one ſhip to another, 
and to warehouſes near adjoining to the port. And by the 
clauſe which ſettles -the wages, it appears they go as far as 
Cheapfide. 


2. It is not reſtrained to the carrying goods for hire, but 
even where the owner carries his own, which is highly un- 


reaſonable. . 1 Roll. Abr. 364. pl. 6. Mo. 576, 591. - 


3. The merchant or the publick have no benefit by this. 
Mich. 13 M. 3. Lewis's caſe. An act of common council, that 
none ſhould uſe dancing that was not free of the company of 
muſicians, was held void, becauſe the party could not com- 
pel them to admit him. * 104. Here we cannot ob- 
ige a free porter to work, ſo this goes in deſtruction of trade; 
and ſuch by-laws have always been held ill. Palm. 395. 

2 Roll. Rep. 391. 6 N 
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4. The city qught not to impoſe a penalty for breach of their 
own franchiſe. , Would not a, cuſtom, that cattle depaſturing 
upon my common, ſhould be forfeited, be held : 
5. This is a great incumbrance to trade: the merchant is to 
let a meeter know his goods are ready to be landed, this is to 
be ſignified by him to one of the rulers, who is then and not 
otherwiſe to appoint a porter. CORY ff oro og I 


(>) "7 
* Mr. Solicitor General contra. The firſt objection goes to all 
the returns from the city of Londen, which are all by way of 
cuſtom, as in Wagoner's caſe, This amounts to a. preſcription, 
being in the caſe of a body politick, which has- perpetuity, 
and then the calling it a cuſtom will not alter the caſe, The 
manner of claiming does not import that the city have had no 
more than one name at a time, for a corporation may have 
ſcyeral ; and ſo it is enough to ſay, this franchiſe, has been in 
them time out of mind by either of their names. In the caſe. 
of the quo warrants, the preſent name of mayor, commonalty 
and citizens was only mentioned. -, 8 
As to the merits. The general queſtion is, whether this 
by-law be good, ſo. as to ſupport this action : and as on the 
one hand the court will not ſuffer us to uſurp a juriſdiction we. 
have not, ſo on the, other hand it will not deprive, us of any 


legal privilege we may have. 


Ht 


I agree this by-law is in reſtriction of trade, t. By * of 
excluſion of ſtrangers, and 2. By regulation for publick cqn- 
venience, both which I ſhall ſhew. are proper and good. 1. The 
cultom is good; 2. The by-law has purſued it. Ar". 


1. As to the cuſtom in reſtriction of trade, there are three 
ſorts : I. Reſtraints where there is no one of the trade. 
Regift. 105. 2. Only partial, where ſome are ſuppoſed to uſe 
the trade, Sir William Jones. 162. 3. As to thoſe who are 
expreſly alleged to uſe the trade, which is our caſe, and there. 
every member is preſumed to receive a benefit. C. EI. 203. 
2 Bulft. 195. 14. 22 H. 6. 14. 2 Brownl. 177. 8 E. 3. 37+ 
8 G. 125. Which are all caſes of reſtriction in particular. 
diſtricts for the benefit of perſons uſing the trade, and yet theſe 
are as much againſt the common right of the publick. This 
cuſtom and by-law have been tacitly allowed, 1 Md. Gal. 123. 
( v. Eaſtwick was againſt the employer; and there indeed 
it was held ill, becauſe he could not know who was or who 
was not a free porter; but yet it was not diſputed. as to the | 
power of appointing porters, Saik. 143. 6 
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. It is objected that this reſtrains bodily labour, and that 


too ina bulineſs for which no ſkill is required. Anſwer : 


Whether it be an art or not is never the meaſure, but the 


. 


conſideration is the right of the perſons, as in the caſe of the 


| Graveſend boat. 


. It is fuld here Is uo conſideration, becauſe che eity is not 
obliged to provide porters. Anſtuer This is implied in the 


7 80 of the cuſtom. It is ſtated that their officers have done 
1 


and that amounts to ſaying 2 have maintained officers. 
u 


The defendant might have given ſuch a matter 1n evidence, 


and it would have been a ſufficient excuſe. 22 H. 6. 14. 


the caſe of a mill, and in the Gravęſend boat caſe there was no 
conſideration expreſſed, Co. Ent. 641. RH. 9. 5. 591. 


Hearn. 83. Brownl. Red. 63. 1 Brown's Ent. 68. 


3. It was ſaid here are not porters enough. This is an- 
ited by the power lodged in the mayor and aldermen to in- 
creaſe the number: but that is a matter of fact not before the 
4. That the owner is reſtrained from carrying his on goods. 
Hiifwer'; He is not excluded, being tacitly excepted. Pro 
mercede ſhews it was intended only to take in the carrying by 


. way of trade. And in Magoner's caſe, it was ſaid that making 


candles to be ſpent in a man's own family was not prohi- 
A | | 8 6 


5. They ſay they have no recompenſe. But furtly this ob- 
jection is very hard after ſo long an enjoyment, when the cir- 
cumſtances which firſt eſtabliſhed it are forgot. Thete were 
many tenures kept,on foot, though people were at a loſs how 
to account for tiem, It muſt be ſuppoſed this was created by 
compact between the founders of the city and the firſt traders. 


6. This binds ſtrangers. Do not all excluſive cuſtoms do 
ſo ? And they are no otherwiſe uſeful than as they do ſo. 


7. They ſay it extends beyond the limits of the city. Auſeuer 7. 
Tie white Akri are be within the n Londen, 
1 Rell, Abr. 557. Calth. 115. But that will not deſtroy the cuſ- 
tom. Indeed without the cuſtom the by-law would be void, ac- 
cordirig to the caſes cited, which are all of by-laws, The cuſ- 
toms of London are all confirmed by Parliament, and though I 
agree that extends only to good ah gg yet it ſhews of what 
conſideration the cuſtoms of London are above thoſe of other 
places; and @ particular regard has been always had to them, 

| | as 
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Trinity Term ) Geo. 


s appears in Wajvher's eit 126. 2 Rell. Reh. 25. This 
Ae r e e e firmed by 


2. The by. Jaw has — the cuſtom; ; i flows the worts 


of it, but then it is ſaid, 


1. That che city have made themſelves judges th weir den 
cauſe, But are there not many reſolutions i in favour of theſe 
by-laws ? And was there not a penalty too in the eaſe" of the 

65 beam; and yet it was allowed, becauſe no inconvenience 
100 follow, finde the court may judge of the fee ar; am 
of the penalty. x E 1% 


4. It is ſaid the freemen of the city are excluded, but is 
not this done in full common council, where their on con- 
ſent is implied? And why may not they conſent to Jar with 
any branch of their privilege ? ? 


3 They tell us, it binds Sees out of the Agne th 
It is done by cuſtom, and that according to Wazoner's 

aſe is good, even in the eaſe of 4 private benefit. The by- 
law can only be void pro tanto as to what ariſes out of the eity, 
as in the caſe of an award. 2 Yen. 33. This carriage ap- 
pears to have been in London, and ſo within a part of the by- 
law that is good: and this anſwers another objection, that the 


by-law exceeds the cuſtom, for this is no caſe within the ex- 
. 


The — in dhe cole are anſwered by the excep- 
tion, which wenn A carrying by the non members in ſuch 


. caſes, 


The cual iereltite we fay is good, and well purſued by 
the by-law : that the further bellen will not infect What is 
conſiſtent with the era! and even thoſe proviſions will be 


good under the notion of by-laws for the regulation of trade: 


this is a caſe within the cuſtom, and therefore we pray a pro- 
cedendo. 


Pengell replied. e von 2 and I rely upon it, 
that the mercharit ought not to be obliged to bins theſe 


porters, when he has no means to compel . 
do the buſineſs. 


Curia adviſare vu And it was ſpoke to this term upon 


ſome of the objections that ſeemed to have moſt weight with 
the court. 


Mearg for the city. One objection is, that this is to reſtrain 

2 man from the uſe of his bodily labour, to which every one 

has a natural right. But is not the cuſtom to reſtrain the ex- 

erciling a trade by fone not _ allowed, and is not this more. 
h 


reaſun- 


\ 


ss Trinity Term 7 Geo. 


F _ reaſonable? If a man is not to uſe an art which he has boen 
{even years in learning, and perhaps not able to turn his 

hand to any thing elſe, ſurely he may be reſtrained from one 
ſort of bodily labour, and apply himſelf to another. 


But the great objection is, that the cuſtom as here laid 
| | extends itſelf out of the city. It does indeed appear to go 
; beyond the walls, but what we rely upon is, that the liber- 

. ties of the city and their ſuperintendency on the river of 
. Thames extends from Staines. Bridge to Tendal. 14 E. 2. Li. 
rum antiguorum 256. cited in Stow 35. It appears the juſtices 
in Eyre ſitting in London took cognizance of a matter arifing 
upon the river of Thames; the defendant pleaded to their ju- 
riſdiction, er juſticiarii dixerunt quod aqua Thameſiae 123 ad 
civitat London uſque mare, et fi velit reſpondeat. q E. 4. p. 1. 
m. 7. It appears the King had granted to the Earl of Pen- 
broke power to build a wear in the Thames, but upon complaint 
of the city it was repealed, with this declaration, quad de anti- 
5 77 jure habent  cives London ſuperuiſum et gubernationem aquae 
Thameſis ad pontem de Staines. Stow, 37. makes mention of 
them, and the records themſelves are ſo. 1 Roll. Ar. 551. 
the very limits now in queſtion are declared. And in a7 
caria, 3 J. 1. Ro. 89. Ce, Ent. 535, The Attorney Gene- 
ral confeſſes the claim of the city to a juriſdiction on the 
_ Thames between Yendal and Staines Bridge. #5 ned! 


- Gawd. i##..4 v5 + 


The claim is confined to the port of London, which is an 
# averment, that the port extends ſo far, and the court will 
intend the port to be part of the city, as in the eaſe of a bridge 
it has been done. 1 Lev. Bernard v. Bernard. The cuſtom 
of the city that their traders may ſet up in any part of the 
kingdom extends beyond the city, and yet that has been al- 
lowed. 1 Mad. 79. 1 Saund. 311. The caſe of the Gravy 
end watermen extends all the way between that town and Lin 


fon, 


C. J. I am of opinion that both the cuſtom and by-law are 
good, notwithſtanding the objections that have been taken 
1 ſhall not go over them all, becauſe the opinion of the coun 
has been given as to ſome of them upon the former arguments. 


A cuſtom to reſtrain trade in a particular place is good; 
and ſurely much mare ſo, where the reſtraint is only from 
bodily labour in one inſtance, than where it prevents à man 
from exerciſing an art he has been a long time in learning 
I think the cuſtom is good, as it is a convenience to the pub- 
lick, and that there is an equivalent by the obligation the 
city is under to provide porters; if they do not, I am of op 
nion an action will lie, as in the common caſe of à ferty; 
neither js the merchant obliged to rely on an aktien 0. 
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for he may certainly employ who he pleaſes if the free porters 
do not attend. The convenience to the merchant is very 
great, in having perſons ready to aſſiſt him as ſoon as he 
comes into port, and ſo he is not obliged to go and ſearch for 
porters who are ſtrangers to him. e g 


As to the objection about the extent, I think it is fully an- 
ſwered by the ancient records that have been cited, and above 
all by the confeſſion of the Attorney General, which is of more 
weight than any of the reſt ; ſince it cannot be imagined that 
the King's Attorney would confeſs: a juriſdiction againſt the 
crown, which the city had not the cleareſt right to. We 
muſt take the port to be within the limits; or if it went be- 
yond the limits of the city, yet I do not ſee how this caſe can 
be diſtinguſhed from that of the Graveſend watermen. The 
cuſtom of meetage extends as far, and yet that has never been 
queſtioned upon this account. 1 / 


There is no doubt but a by-law may be good in part, and 
void for the reſt ; for where it conſiſts of ſeveral particulars, 


it is to all purpoſes. as ſeveral by-laws, though the proviſions - 


are thrown together under the form of one. I am of opinion 
there ought to be a procedendo. Powys J. accord”, 


Eyre J. The reaſons on which the other cuſtoms of meet- 
age and weighing at the city beam have been allowed, will 


ſupport this; becauſe an action will lie, if the city do not pro- 
vide porters, Corporations or publick bodies are preſumed 
to diſcharge their duty in caſes of this extenſive nature better 
than any private perſons can. Et per Forteſcue J. If this was 
an inconvenient cuſtom, it would have been complained of 
before ſo long an enjoyment. The caſe of carts was allowed, 
to prevent nuſances; and we may put this upon the ſame foot. 
In Cudden v. Eaftwick the cuſtom was allowed, and only de- 
termined, that it was ill to lay a penalty upon the merchant. 
I think it is enough to ſay, that it does not appear that this 
cuſtom extends itſelf out of the port, though it is plainly 
confined to it, and we mult take notice of the extents of ports. 
Does not the cuſtom for trying felonies committed in Middle 
ſex at the Old Bailey extend itſelf through the whole county of 
Middleſex ? Per curiam, There mult be a procedendo. 


Trin. 2 Geo. 2. Robinſon v. Mebb the ſame return was made, 


and upon my motion a procadendo was granted without argu- 
ment, the point having been ſettled the ſame way in C. B. on 
a ſolemn argument. Paſ. 13 Geo. 1. Ludiam v. Bradley... _ 
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Dominus Rex verſus Inhabitantes de Warminſter. 
27 HE ſemons return an order of two juſtices for the 


2 5 removal of J. S. whereby it „ that after the 
n ftatute of Far, 2. c. 17. and before the 3 & 4 M. & M. 


not give notice ©. 11. * S. had been hired into the pariſh of Wa . and 
before 3 & 4 had lived there as a ſervant for forty days, which the two 
5 juſtices adjudged had gained him a ſettlement. And now Mr. 
Fazakerlty moved to quaſh the order, becauſe it did not ap- 
| pear, that J. S. had given notice, and the ſtatute of 1 Far. 2. 
| is expreſs, that the forty days are to be accounted from giving 
Certiorari to re- ꝓnuotice in writing; and beſides the certiorari ſhould have gone 
move an order of to the two juſtices and not to the ſeſſions, becauſe it did not 
poo juſtices may appear any act had been done at ſeſſions, either to confirm ot 
the ſeſſions, and Teverſe the order. As to this laſt matter the court held that 
returned by the order was well returned by the ſeſſions. And Mr. Juſtice 
Sm Eyre ſaid, it had been fo determined already, for the juſtice 
are ſuppoſed to return all the orders they make to the 
where they are to be recorded. And as to the other part i 


2 
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the caſe, it was held well enough without notice,. for: the. in- 
ent of that was only to give the pariſh an opportunity of ſend+ 
ing away perſons that were removable; but that is not the 
caſe of hired ſervants or apprentices who are irremovable z ſo 
that requiring them to give notice, is requiring them to do a 
vain thing; for as to themſelves it can be of no benefit in 
making it a better or a ſtronger ſettlement ; and as to the pa- 
riſh, they can do nothing upon it either to eaſe or diſcharge 
themſelves, e ; 5 9984 \ 


lasen the Puſhes of Chownon aud Compton Martin 


TWO juſtices make one order for the removal of two dif- Tho! the pariſh 
ferent families; and the ſeſſions, upon appeal, quaſh the 2 

order, for inſufficieney. And to maintain the order of ſeſ- perſons cannot 
ſions, Reeve objected to the order of two juſtices, that though se 2 
the pariſhes are the ſame in both caſes, yet the removal of upon independ- 
two families by one order is ill: for ſuppoſe the removal of ent ſettlements, 
one is legal, and the other illegal, and there is an appeal to 12 Ip 
the ſeſſions as to both; and the order is confirmed as to one, 
and reverſed as to the other ; what is to be done in that caſe as 
to coſts? the ſtatute of 8 9. 3. c. 30.' giving coſts to the 
pariſh in whoſe favour the appeal is determined: and now the 
appeal will be determined in favour of neither, and of both. 
It cannot be ſaid that the order is reverſed ; becauſe it ſtands 
good, as to part; and it cannot be ſaid to be confirmed; 
becauſe it is not held good, as to the whole, | 


Eyre and FortefeyeJaſtices were of opinion, that the order 
was ill; giving this further reaſon, that the party removed had 
a right to appeal ; for it may be he was removed from, his own 
eſtate ; and then, upon his appeal, it will conſequentially draw 
over the other matter; in which, perhaps, the parties an all 
ſides acquieſce. The Chief Juſtice ſaid he had not fully con- 
ſidered it : but his two brothers being clear that the order of 
the two juſtices was ill; and the counſel for maintenance of 
that order refuſing to refer the whole matter to the judge of 
aſſize, he pronounced the rule, That the order of ſeſſions 
* ſhould be confirmed.” 


Vicars verſus Worth. 


1 wife libelled in the ſpiritual court for words which Words tanta 

| 2 on the libel to be ſpoken in London : the words men whony 

were (ſpeaking to the huſband) You are a cuckoldly old cum of Los- 

rogue, and was cuckold by a porter.” And againſt a prohi- don. | 

bition Lut, 1039. was urged, that the cuſtom of London extends Ver $45» 355. 
Hh4 only ” 


BY only to the word whore, and words that only import a woman to 


be ſo, are not within the cuſtom. | Sed rota curia contra; for 


prohibitions have been often granted where the words are tan- 
tamount; Batchelor v. Dennis; Evans v. Jones, 3 Annae, Paſch. 
1 Geo. in B. R. Kilburn v. Podger. And in the principal: caſe a 
prohibition was granteel . 
r * 5 N r urn 


* 1 5 TFT 
1 4 1 
4 4 a & 


#2 6» 


n 2 ; . 34-01 1's 48.89 +7 5 M0903 
N Dominus Rex verſus Caywood. 


pn 
LEE 
* 


The Peg HE defendant being convicted upon the late act of Par- 
eee liament of being the projector of an unlawful undertaking 
a power in the to carry on a trade to the North Seas, whereby many of his 
court to mode- majeſty's ſubjects had been defrauded of great ſums of money, 
ee, juag- came now to receive the judgment of the court, which was 
6 Geo. 1. c. 18. prayed by Mr. Attorney General upon the ſtatute of praemunireg 
2 19- © whereupon the counſel for the defendant argued, that the late 
Nam. 1365. ſtatute had not tied up the hands of the court from pronounc- 
ing any milder ſentence, if any favourable circumſtances could 
be laid before them, but had left a diſcretionary power in the 
, court to puniſh, as (the words are) for a common nuſance; 
and if they thought fit, that then the party ſhould likewiſe 
incur any of the pains and penaltics ordained by the ſtatute of 
praemumre, And if it ſhould be taken otherwiſe, it could be 
to no purpoſe, that the firſt clauſe of fining for a common 
nuſance was inſerted, when the judgment of praemunire alone 
would reach every thing that the party could have, to anſwer 
any fine. , | 


To this it was anſwered by Mr. Attorney and Solicitor, that 
the whole judgment in a praemunire might ſtand, and yet there 
might ſtill be ſome uſe for the clauſe about nuſances, where 
part of the judgment might be to abate the nuſance, and 
party convicted may be likewiſe ſet on the pillory or whippe 
which is no part of the judgment againſt one convicted upon 
the ſtatute of praemunire. And they ſaid the word any in the 
ſtatute was the ſame as all; if he is to incur any of the pains 
and penalties, that is every ore. els 


Paſch. 10 Geo. Adjournatrr. And the laſt day of the term the Chief Juſtice 
he was fined 57. declared the opinion of the court, that they had a diſcretionary 


8 power to inflict all, or only ſome, of the penalties of a prac- 


King's pleaſure, Mmunire. 
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| P O N exhibiting articles of the peace againſt the defend» A h commit. 
ant, it was objected by Mr. Wearg, that the fact where ted before the act 

on the proſecutor grounds his apprehenſions of danger appeared r * 

to be committed before the act of grace, and pardoned thereby ; ticles of the 

and the crime by that being gone, it muſt be conſidered as peace» | 

never done; and the court never demands ſecurity of the peace 

barely on a man's ſwearing he goes in danger of his life, without 

laying ſome fact before the court, that it may appear to be ſuch 

a metus, qui cadere- poſſet" in conflantem vir 0 | 


. 


Sed per curiam : Suppoſe it was threats only, would not bare 
be a * for articles, tho ha bx not puniſhable ? hens, 7 
the fact is pardoned, yet it may be inſtanced ſor an inducement 

to us to believe the defondang a dangerous perſon. The de- 
fendant entered into a recognizance to keep the peace. 


7 


Edwards verſus Carter et “P. i 
HE defendant and another were partners in che trade Where the pro- 
of a brewer, and the plaintiff ſupplied them with malt, for ceſs is againittwo 
which they neglecting to pay, the plaintiff ſued out a bill of ef n cant 
Middleſex, and arreſted Carter, who at the return of the writ only appears, the 
put in bail before a judge ; but the other partner could never be 8 
arreſted : whereupon the plaintiff, without taking any notice there can be any 
of the proceedings upon the bill of Midaleſex, takes out an ori- further proceed- 
ginal againſt: both partners, and outlaws them. And nowins“ 

Strange moved, that the outlawry as to Carter might be re- 
verſed at the plaintiff's expence, becauſe he had proceeded to 
outlawry againſt one that was preſent in court. 


Upon the motion the court made a rule to ſhew cauſe ; 
and faid it was ſuch a contempt, that they ordered an attach- 
ment niſi. And Wearg pro guer coming to ſhew cauſe inſiſted, 
that the other defendant not appearing upon the bill of Mid- gi 
dirſex, it was impoſſible for the plaintiff to go on upon it wit 
any effect; and as to taking the original | againſt both, that 
was neceſſary; becauſe it was a joint contract. Sad per curiam, ' 
Though you could not proceed on the bill of 8 and 
though it was neceſſary to join the other, who could not be 
arreſted, with the defendant, in the ſame original, yet you 

not go on to outlawry againſt him: you ſhould have 
outlawed one onely, and then you might have come and 1 
: clar 
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declared upon the original, that Carter, together with A. B. 
his late partner aſſumpſerunt ſuper ſe; but the proceeding here 
is altogether irregular, becauſe the party was in court, and 
had done every thing in his power to put the plaintiff in a fair 
way of recovering his debt: he could not appear or file bail 
for the other partner, becauſe an action would lie againſt him 
for doing it without authority. The court ordered the out- 
lawry to be reverſed, and the plaintiff to pay coſts, on the de. 
fendant Carter's appearing to the original, and diſcharged the 
attachment part. 5 | 


. Groenhouſe verſus Cleever. 

Ax sw. A M. H E defendant being in cuſtody for want of bail, after 
1 the ſecond term moved for a ſuperſedeas for want of the 
fendant iv in Plaintiff's declaring, which was oppoſed by Mr. Reeve; becauſe 
cuſtody the de- though no declaration had been delivered to the turnkey accor- 
_— ding to 4 & 5 V. M. c. 21. yet there had been one left in 

vered to the As , , 

turnkey and not the Office in time, and this he ſaid would be enough to prevent 
lato the office. the defendant's diſcharge, though he could not be obliged to 
1 plead to it, or let the laintif take a regular judgment. And 
of this opinion was the ſecondary, who informed the court, 
TEE, that a ſuperſadeas is never granted, till the clerk of the declara- 
3 tions certified there is no declaration againſt him in the 
4 Ny office; which certificate would be uſeleſs, if the delivery of 2 
44 5 declaration into the office be not ſufficient to prevent a diſ- 
| | charge upon common bail. But the court upon conſideration 
granted a ſuperſedeas, taking the delivery of a declaration to 
5 which the defendant was not obliged to plead, and on which 
te plaintiff could not ſign a regular judgment, to be no de- 

very at all. 1 55 | 


| Dominus Rex verſus Jones. 


| Whereacomic- JA Conviction of forcible entry was quaſhed for the old 
1 tion of forcible exception of meſuagium ſive tenementum ; but the reſtitu- 
Is > aA quaſked, tion was oppoſed, on an affidavit that the party's title (which 
g 1 was by leaſe) was expired ſince the conviction. The court 
— faid, they had no diſcretionary power in the caſe, hut were 

bound to award reſtitution on quaſhing the conviction. 


' |; Dominus 
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very rare, the uſual way being to bring the matter before the 
ſeſſions by way of appeal from the order of two juſtices. Now 
if it ſhould be taken, that the order of two juſtices will de 
well enough, without their ſhewing a ſummons! ar appear- 
ance ; yet I think this caſe will fall under à very different 
conſideration, For in the other caſe the party has an oppor- 
tunity to relieve himſelf by appeal, whereas upon an original 


ter to a farther 'examination ; ſo that it is but a lewd woman's 
going behind his back and ſwearing a baſtard upon him, by 
which means the moſt innocent man in the world may be con- 
demned. In the caſe of the Queen v. Simpſon, it was long 
debated, whether there ought. not to have been a perſonal 
appearance of the deer-ſtealer ; at laſt indeed it was determin- 
ed, that a ſummons was ſufficient, but it was never offered to 
be ſupported upon the foot of not ſhewing a ſummons. 80 far 
from it, that exceptions were taken to the manner af the 
ſummons, and the court delivered a ſpecial opjniog as to them. 
Ante, 44+ Lord Raym, 1496. » 1434 l b 202358 


Eyre J. (abſente Powys). It not appearing this order was 
made in the abſence of the party, I think we muſt take it to 
be a regular proceeding. And fo it was held in the caſe of 
the King v. Peckham, Carth. 406. The court ſaid, where a. 
ſummons was .neceſlary,” they would preſume there was one, 
unleſs the contrary appeared; for all juriſdictions are preſumed. 
prima facie to act according to law. | n 


— V 


Forteſeue J. It is certain, that natural juſtice requires, that 
no man ſhall be condemned without notice; for which reaſon 


us that he had no notice: are we to ſuppoſe the ſeſhons have 

proceeded contrary to right and juſtice, and that too in a-caſe 

where they have undoubted juriſdiction? In the caſe of ſer- 
vants wages the juriſdiction is given only in huſbandry, and 

Jet orders have been held good, where it did not appear. the 

Aervice was in huſbandry; for the court ſaid they would intend 
it ſo, unleſs the contrary appeared. Salk. 442. 


©, 


535 


order at ſeſſions he can have no opportunity to bring the mat- 


I think the order will be good, becauſe it does not appear to 


| A N eder of baſtardy was made at ſefions, (which was Where an order 
admitted to have original juriſdiction) and Mr. Denton 3 is 
objected, that it was not ſaid _ gn tn er ot ow (a 
moned or appeared, and natural juſtice required that ould may) 2, If a 
at leaſt have an opportunity to defend himſelft. ry” roy 

$ Mod. Jo Is 
C. J. I believe theſe orders made originally at ſeſſions are 8. P. 
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C. J. I do not ſee to what purpoſe we exerciſe a ſuperinten. 
dency over all inferior juriſdictions, unleſs it be to inſpe& their 
proceedings, and ſee whether they are regular or not. I have 
often heard it ſaid, that nothing ſhall be preſumed one way or 
tze other in an inferior juriſdiction. And as to the caſe of 
wages, it was always wondered at, and in my Lord Parker's 
time it was actually eontradifted in the caſe of the King 
v. Helling, ante, 8. Adjournatur. Trin. 12 Geo. it was moved 
and confirmed without oppoſition. | "th eee 


Pitt verſus Coney. 


On error in ac- FYNHE plaintiff recovered on a bottomree bond, and the de- 
ti adi yp anc; fendant brought a writ of error, but put in no bail; and 
mut be bait, the queſtion was on the words of the ſtatute, which are, bond 
for the payment of money only. Et per curiam, The contingency 
having happened, this is now in every reſpe& a bond for the 
payment of money only, and therefore there muſt be bail, 


/ 


90. - Between the Pariſhes of Wookey and Hinton Blewet. | 
Where a perſon Perſon ſettled at Hinton Blewet had an eſtate deſcended 
| 3 8 A to him in Y/ookey, whereupon the juſtices ſend him thi- 


cended to him in ther as to the place of his laſt ſettlement. Et per curiam, The 
1 he ee order quaſhed, for it is no ſettlement nor inhabitation, though 
NA if hes if he ſhould go thither he could not be removed: it may be a 
there he would great injury to ſend him away from a good trade in H. to 


be irremovable. perhaps half an acre of land wherein he has but a term. 
g Danween the Pariſhes of Landinaboe and Much Birch. ” 


St was RDER for removal of a female baſtard child from Lan- 
with child of a dinaboe to Much Birch, wherein the fact is ſtated ſpecially, 
3 e that Mary Mell had been lately removed from the pariſn of 
J. and privately Landinaboe to Much Birch aforeſaid, being the place of her 
returns to 4. legal ſettlement ; and that ſoon after, ſhe of her own accord 
—— did, ſecretly return to the pariſh of L. from which ſhe was re- 
tlement of the moved, and has been there ſince delivered of a female baſtard 
baſtard is in J. child, which at the time of her removal ſhe went with: and 


8 _ juſtices ſend the baſtard to A. the ſettlement of the mo- 


* 1 


| Faukerly 
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Fazalerley moved to quaſh the order, upon the general 
ground, that 4 baſtard is ſettled at the place of its birth. 


of 


Which was oppoſed by Strange, who cited Trin. 1 Geo. between 


the pariſhes of Tottenhoe and Newton Longville, where a baſtard 
born at A. pending an illegal order of removal, was ſent back 


with the mother upon reverſal, and adjudged that the baſtard 


ſhould follow the ſettlement of the mother. So is Salk, 474. 
532. 2 Bulſt. 349 · Et per curiam, (alſente C. J.) That care 
will govern this, and therefore the order muſt be confirmed. 1 


N. B. This caſe was never well conſidered, for it went off 
woithout any debate, upon the anſwer given by the caſes 
which I cited, and which ſeem to differ widely from the 
preſent caſe; for thoſe caſes were all adjudged upon the 
apparent fraud, in illegally removing a woman big with 
child of a baſtard; and leſt the pariſh ſhould take advan. 
tage by their own wrong; but in the preſent caſe,” it is 
ſtated that ſhe returned of her own accord, which makes 
it no more than the common caſe of a baſtard born in the 
pariſh of A. when the mother is ſettled in another pariſhi ; 
which ſettlement of the mother was never thought to be 
the ſettlement of the baſtard. And I do not ſee that it 
makes any difference, that ſhe returned to the pariſn from 
whence {ſhe was removed, any more than if ſhe had 
rambled into any other pariſh. rt. 
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Elwood verſus Sir Godfrey Kneller. 

N a reference to the maſter, he informed the court, that Rule for one 

it was neceſſary one Mr. Halbech ſhould attend him: and 2 the 

upon this the court was moved for a rule, which they were mann 

very tender of granting at all, but at laſt they made a rule, that | 
he ſhould ſhew cauſe, why he could not attend the maſter, 


Combes verſus Blackall, PAWS os 


De BT upon a bond, non on pleaded, and verdict Where the de. 
and judgment pro quer.. To a ſcire facias on this judge fendanr might * 
ment the defendant pleaded bankruptcy, and that the cauſe of 9 
action accrued before: and on the trial it appeared, the bond was firit aQtion, he 
given before the bankruptcy, but the judgment was after: and —_ ny 
the Judge who tried the cauſe being of opinion againſt the de- — 
fendant, there was a yerdict for the plaintiff, And now in an 

action of debt upon the judgment, Serjeant Birch moved, that. 

the deſendant might be diſcharged upon common bail, wry | 
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wdete bond, which was the foundation of the demand, was before 
the bankruptcy. - Sen ws Matr. For por curiam, We can 
| | boot no farther backwatd than the judgment, and therefore 
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DDaominus Rex vers Liſter. 

Power of the Ay E defendant married the lady Rawlinſon, and they dil. 
huſband over his 1 agreeing, a | deed of ' ſeparation was executed, where 
$ Mod. 22. ſome part of her fortune was made over to him, and the r 

ſettled for her ſeparate maintenance. In purſuance of this 

agreement they lived ſeparately for ſome time, till Mr, Lifter 

thought fit to ſeize on her, as ſhe came out of church; and hur- 

ned her away to a remote place, where he kept her under a 

guard, till her relations found her out, and brought a habeas 

corpus, by virtue of which ſhe came before the court. And all 

this matter appearing, and that he declared he took her into 

| His power, in order to prevail with her to part with ſome of 

168 her ſeparate maintenance; the Chief Juſtice declared, and all 

44 the reſt agreed, that where the wife will make an undue uſe of 

1 5 her liberty, either by ſquandering away the huſband's eſtate, or 

1 going into led company; it is for the huſba nd, in or- 


# 


| der to preſerve his honour and eſtate, to lay ſuch a wife: under 

=_ 4 a reſtraint: but where nothing of that appears, he cannot juſ- 

tify the depriving her of hex li That there was no — 

| for what he did in this caſe, there being a ſeparation by con- 

8. P. 1 Bur, ſent. And therefore they diſcharged the lady from her con- 

Rer. 542+ finement, and being defired ts bind the h from attempt- 

ing the like for the future, they refuſed to do that; but how- 

45 +7 7 over intimated to him that they ſhould bear à heavy 1 
FO over him, if he acted contrary to the declared opinion of 


1 ” 


* , 


Smallwood verſus Vernon. 


The charge ASE by original in B. R. and declares againſt the defend- 

| ugainſttheindor- Y ant as indorſor of a promiſſory note, and after ſetting 

i . out the note and indorſement, he goes on, that virtute inde the 

Wo ofthe inder. defendant became chargeable with the payment of the money 

ment, againſt er umduni tenorem of the indorſement. The defendant, upon ayer 

85 Aegan jo of the original, pleads in abatement, that the charge againſt 
cundum tenvrem 18 P | | 

es. bim ought to be according to the tenour of the note, and 

| not of the indorſement, And Strange pro def. inſiſted, that 

= it might be, that the indotſement appointed the money to 

; be paid at" a different time from what is mentioned in the 

note; which are terms that the indorſor cannot lay upon 

the party who made the note. Suppoſe the note paye 

_ a 
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able 1 May, ſurely the — Sag whom it is given cannot ſay, P 
appoint the contents of this note to be paid to J. S. upon 
1 April. Or if he ſhould, yet the other will not be bound to 

pay it till May. And if he is charged according to the terms 
of the ;ndorfemenit, his only remedy muſt be, to traverſe the ' 
being charged otherwiſe than according to the tenour of the | 

note. And as to the objection, that in counts upon promiſſorß 

notes there is no occaſion. to lay any expreſs afſumpſi, and 

therefore the whole may be rejected; he anſwered, that where 

the pleader does not | rely upon the firſt part of the caſe he 

makes, but goes on further and alleges other matter, he by that 

gives the other ſide an opportunity of traverſing the laſt matter; 

as Lutw. 108. 5 oy W 


Sed per curiam, There is no occaſion to pray in aid of that 
objection here, where the action is againſt the indorſor; it is 
true he cannot lay a charge upon the giver of the note ina man- 
ner different from the terms of it; but he may charge himlelf 
if he pleaſes, for every indorſement is the ſame as ra. 2 
new note; and if the note be payable 1 May, and the indorſe- 
ment appoints it to be 1 April, as to the indorſor this is a pro- 
miſſory note payable 1 April. If this was: an action againſt the 
giver of the note, there might be more in the objection. Re- 
ſpondes oufter agard. „ | 


1 


- 


3 Preſton verſus Linge. | 
4 | | N ; 
IN cjetment.on the demiſe of Lord Coning/by, the plai tiff Trial at ber, 
| Ks” on the common affidavit of value, for a 1 pov — 
which was oppoſed by the defendants on another affidavit, that 
* ſeverally held but ſmall parcels of land by different titles: 
and this is putting it in the power of the plaintiff, by joining 
ſeveral together, to bring the owner of but 5/. per ann. to the 
bar. Sed per curiam, There muſt be a trial at bar, for if the 
plaintiff makes but one title to the whole, he has a right ta 
join them all together. It was moved that the leſſor, having 
privilege, might name a good plaintiff, to be liable to coſts ; 
the court denied it with ſome reſentment, ſaying it had 

been often attempted, and as often refuſed, 7 


Anonymous. 8 Nie fy | 
Nia motion for an attachment; the Chief Juſtice declar- 8 
ed, that all the Judges (on conſideration) had reſolved, OT : 
that the ſheriff could not take bail on an attachment, but a Pr. Chane. 33x. 
djuge at his Chamber might. | Pare: "wp _ 264, 
| | Gilb. Eq. Reps | 
Mb. 13 Geo, Rex v. Bentl:y, Reſolved accordingly. 6s * yon, 110 
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vant and he miſ- 


9 


* Re Sonny rr} & ++ 
. 8 4 Oude, e,, 
Where money is FF HE e a clerk of the South-ſea com 


pai, and 

took in the pa on the third fubfeription : the 

applies it, the Plat tiff paid him 600 l. and he by miſtake never Shtered i it in 

party has his the book, but however paid it over to the company. And the 

— 1 Chief Fuftice ruled, that no action would lie againſt him. That 

ſervant at elec- if he had not paid | over, the plaintiff would have had his 

tion. option, either to charge him or the company; as in the com- 

"3 Cal Evid. mon caſe of payment to a goldſmith's ſervant, who does not 
carry. it ta the account of his maſter, the arty has an election 

p to go againſt either : he may charge the ferviint; becauſe till 

the money is paid over the ſervant receives it to his uſe; or he 

may paſs by theervant and make his demand upon the maſter, 

becauſe the payment to the ſervant is made | in confidence of the 

- credit given him N che _— 5 


paid to the ſer- 


— 


* 
14 


5 : 1 Middleſex, © coram Pratt C. . 


The party who. HE plaintiff called a witneſs, who was ſet akde K apon 
2 art an exception taken by the defendant. But afterw 
him afterwards, the defendant himſelf thought fit to call him, and then 
plaintiff oppoſed his being examined. But the Chief Juſtice 
ordered him to be fworn, forhe is a good (nay a ent 4 
for the E PO he is nat to be adrmitjed againſt him. 


29 


Dickenſon et ux verſes Davis, mid. 


In an action by * RESPASS by huſband and wife, React is ae hat 
cnn 1 age wife, and on Not guilty the defendant would have given 
pits the 66 in evidence, that the man had a former wife ſtill living, and 
neral iſue then the defendant could not be guilty of fuch a beating for which 
all not be ad- the plaintiff was intitled to damages; and Not guilty does not 
trovert the mar- go barely to ſay I did not beat this woman, but I did not beat 
rage. the plaintiff's wife. Sed per Pratt C. J. I can never allow it: 
. | 4 might have pleaded t this in abatement, and then they would 
R ve had an opportunity to meet you upon that queſtion 
whereas if I was to let you into it now, the honeſteſt ny 
| the world may be bra for TIRES. 
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5 the a& for tating the debes of the 3 . 
ſioners have power to call the officers and AR of the com · 
| them, and if it appears there is any money due from one to Racing the area 
the other, the commiſſioners are to give the party a certificate, If the army, 
and he may maintain an action for the money as upon rnd the 
account. The plaintiff now produced his certificate ;' and the 
defendant offered in evidence his accounts, by Which he faid * 
it would appear, he had at that time no money in his hands: 
and beſides, the commitſioners had never heard him, but on 
the firſt ſummons made the certificate, and refuſed to give him 
time to produce his accounts. But the Chief Juſtice would Hil. ſequen' 


not let him into this evidence, being of Ws that the ee er er. | 
certificate was \-coneuive. 


were all of the 
. 


ſame opinion. 
Dominus Rex verſus Gray. 


D* E of the ſervants in the houſe opened his lady's cham- Burglary, | = 
ber door (which was faſtened with a braſs bolt) with de- _— og H. 
ſign to commit a rape; and C. J. King ruled it to be burglary, H. F. &. 83. 
and the defendant was convicted, and W a B's * 


* 


De Rex verſa We et . Ibid. 


NdiQment for forging a will relating to derer eſtate; and A will relating 
on the trial a forgery was proved, but the defendants pro- 1 
ucing a probate, that was held to be concluſive evidence in be forged, after 
ſupport of the will. | n * 


Wan Rex Fs Ben Ibid. 


In E defendant came to town in a 2 s before he Manſaughters 
got out of it he fred his piſtols, * accident kill- 


a woman; and King C. J. de C. B. . 
ON * 4 | 


Vol. I.s 


* 
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8 of 2 Statford verſus Neale. wes A” 
W . 3 Geo. rot. 183. 


In Seiles E R RO R on attachment fur prokibition, an dae the plaintiff 
we A N declates, that by the laws of Ireland no tithes ought to be 
Al jury nee4 paid twice in one year, or for cattle fed with hay whereof 
Be - > 555 er rithes have been paid, or for ſtubble, &c. That he was ſeiſed of 
t Kok. certain lands for ahich he had paid tithes, and yet the'defend. 
350. ant libelled againſt him, as being rector, and intitled to two 
$ Mod. 1. thirds of the tithes of certain bullocks and horſes depaſtured 
upon the land, for which tithes had been paid as aforeſaid; 
and that he was proceeding againſt him, e he he a. 
leged all this in his defence, 


Ra The defendant as to the contempt pleads Not ae "api 
; which iſſue is joined; and for a conſultation, that as * — two 
intire parts of the tithes of the agiſtment of thoſe lands he is in- 
titled to them as rector, and therefore libelled; and traverſes, 
that for all the time aforeſaid the cattle were fed with hay for 
. which tithes had been paid, and only in meadows that had 
been tithed: upon which iſſue is joined and found with the de- 
fendant in the words of the traverſe : on this the King's Bench 
s in Ireland award a conſultation, upon which error is is bre, 
and the general errors aſhgned. | 244 


Mr. Solicitor General pro querente in errore took overall ex- 
ceptions. TOTS 


1. That the traverſe to the merits of the ſuggeſtion was im- 
material, for it ought to have been to the refuſal of the plea, 
which is the. foundation of ſending the prohibition, and it 

is not any want of juriſdiction, 2 Go: 45. 42. Cn. El. 51 
The Judge below might have tried whether the beaſts were 
fed with hay of which tithes had been paid. 


If the matter was properly HERES yet the tell is 
too narrow; for it is, that during all the time they were not 
ſo fed, and ſo is the verdict, whereas they ſhould have an- 
ſwered to every part of the time. 2 PTS: Ju: 174 

AY N. B. 54. r 


Rte y traverſe i is a negative pregnant, that the beaſts were 
not "fed with hay that had paid tithes and only in meadows 
which had been tithed that year; all in the conjunctive; 
whercas theſe being ſeveral matters ought to have 70 ſepa- 
rately traverſed. 1 Roll. Ar. 640. l. 12, 13, 14. e. 80. It 
amounts 


r 
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amounts only to ſaying both facts are not true, but yet one of 
them may. A negative pregnant is a denial with an-infinua=" 
tion of another affirmative, as ne dona pas per E fait implies a pa- 
rol gift. Co. Fac. 505, 500. And this exception goes like- 
wiſe to the verdict, for that finds both the ſame way; when if 
one was true, the plaintiff will be excuſed. 12 E. 4. 6. Bro. 
Iſue 30. And the difference lies between the affirmative and 
negative propoſition. KR 32 T4 e eee 


4. There is no verdict as to the iſſue upon the contempt, 
which is 2 diſcontinuance. 1 Roll. Abr. 801. = 4. 802. fl. 7. 
And it is not barely an imperfect verdict. 3 Lev. 55. Treſ- 
paſs for a coat and mantle, and a ſpecial verdict as to one, 
and none as to the other; held ill.“ C. Ent. 459. the prece- 
dent is with the objection. Rane . 


5. The defendant in his plea does not go for a conſultation 
as to every thing in the libel ; whereas the conſultation is 
awarded generally for the whole. 1 Book of Fudg. 97. Aſh. 


376. 2 Townſ. Fudg. 10), 172, 173, 174. Vid. 61. 5 C. 
6b. Tefferies's cal . 1 l 4 n 


6b. After the judgment quod nil tapiat' per billam, there is no 
eat inde fine die. 1 Roll. Abr. 771, 772. fl. 26. Cro. Fac. 439. 
1 Keb. 488. 1 Book of Fud. 102. 5 | "FE IIB 


7. The quantity demanded in the plea'is uncertain, being 
for two intire parts, but does not ſay whether thirds or tenths. 
Now that ought to be certain, for the plea is in nature of a 
count, being a ſuit for a conſultation. 


* * 


Cheſhyre Serjeant contra. 1. We have followed the words of 
the allegation, as to the refuſal of the plea. 2 C. 45. fays, it 
is but form, and not traverſable. "pili | £68 

2. I did not hear the anſwer. 5 

£ - ®1f33 1 
3. The traverſe is in his own words, and we could not di- 
vide them by ſeveral traverſes. 


4. In the caſe of treſpaſs there never is any verdict as to the 
vr & armis. 1 H. 7.19. Salt. 346. And in the caſe of Sum- 
wer v. Atom in Scaccaria I took this very exception in treſpaſs, 
and it was over-ruled; and yet that is in a point material, 
becauſe the King is intitled to his fine of 65. 8 4. 


5. The general award of a conſultation can only go to what 
» covered by the ple. 1 4 * 1 


- 
- 


Iiz 6. Eat 


Mlichaelmas Term 8 Geo: 
6. Eat inde fine die would not be proper, becauſe there may 
be another prohibition. Nor is it neceſſary here, where the 


44 


0 = The incertainty in the quantity is nothing in the tempo. 


ral-courts : their proceedings below are more looſe than ours; 
they libel for words et eis ſimil for ſuch a ſum of money, 
aut eo circiter. 2 Lev. 193. 2 Roll. Abr. 298. 2 Lev. 117, 
1 Mad. 182. Fine for two parts of a manor. 1 Leon. 115. 


And 13 C. 58. explains it that two parts are two thirds, three 


parts three fourths, c. 


. Selicitor General... The:caſe of treſpaſs is different, foe 
there finding the juſtification is a denial of the force, but here 
@ verdict upon the merits is no denial of the contempt. 


C. J. The incertainty of the demand in their proceedings 
is no objection in a caſe within their juriſdiction, as to which 
their law is the rule. The refuſal of the plea need not be tra- 
verſed ; the materal point being, whether tithes are payable or 
not. I think the traverſe good, in denying it as the plaintiff 

alleges it, but there does ſeem to be a difference between the 
caſe of a treſpaſs and the contempt. | Gy 


Eyre J. In demurrers the contempt is never anſwered, for 
that is but form, and of a modern introduction, it being the 
courſe before Queen Elizabeth's time to ſue out a ſcire fac: 
quare non fieret breve- de conſultatione. Co. Ent. 452. 2 G. 4b. 
Archinſbop's caſe, has no eat inde fine die; nor can it be neceſlary, 
| becauſe inde would refer to the contempt, and that is only 
matter of form. 


Fertſeue J. I think the incertainty is no objection, and a 
to the contempt it is but form, and the jury is never charged 
with it. 


Adjournatur. And this tem | 
Reeve oh. guerente in errore, waiving all the exceptions which 


on the former argument the court inclined had nothing in 
them, mentioned only three, which he inſiſted on. 


1. The praying a conſultation for two integral parts, with- 
out diſtinguiſhing whether thirds, fourths, &c. 


| The plea extends to lands not mentioned in the libel, ſo the 
award a of conſultation in hac parte goes to the whole and 3 
conſultation cannot be granted for a matter-not in ſuit below- 
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3. But the obſection he principally relied upon was, that there 
was no verdict as to the iſſue joined upon the contempt. It muſt 


be agreed, that if the yerdi& does not go to all the materal gurt 
put in iſſue, it will be error, 3 Lev. 39, 55. (which the < 


agreed) then the nature of this contempt is to be conligered. 


In a prohibition both parties are actors, the plaintiff for da- 
mages, and the defendant for a conſultation, and no body can 
ſay but the proceeding after a' prohibition is a damage, an in- 


jury to the Plaintiff. 1 Ci. 550. 1 Fon: 447% 2 Roll, Abt. 


516, 575. And therefore in T Vm. 348, 350, 362. 2 Jun 
128. a judgment was reverſed for want of alleging a venue 
where the proceeding was, and Jones cites two precedents, 
Paſch. 3 Car. 2. 81 Paſch. 22 Car. 2. eee 


Pengelh Serjeant contra. When two parts are demanded, it 


cannot be underſtood otherwiſe, than that one only remains. 
It is allowed in ejectment, x Leon. 115. 1 Mod. 182. 13 Co. 
58, 59. In fines and formedons. 4 een tho cage 
2. The conſultation can go only to what lands are com- 
prized in the libel, and therefore in hac parte is confined to 
that; or if it ſhould go farther, yet as it 'can give no new 
authority to the court below, it ſignifies nothing. Hob. 119. 


3- As to the contempt, every body knows it is but form, and 
like the caſe of the vi zt armis in treſpaſs. 1 Saund. 81, Parl. 
Caf. 201. where the cauſe. is determined on a demurrer, there 
never was any inftance of inquiring” into the contempt, 1 Town/. 
Jud. 101, 102, 103, 105, 106. Raft. 491. 1 Saund. 140, 
143. Co. Ent. 456. 4. 457. b. 467. a. Lutw. 1072, 1043, 
1052. 2 Townſ. Fud. 172. 2 Co. 43. Cro. Eliz. 512. 


Chief Juſtice. The general rule laid down is certainly right; 
that it will be error, if the verdict does not go to all the material 
parts of the iſſue: and therefore the queſtion is truly ſtated, 
whether this be material or not. Now as to that, conſider what 
is the deſign of the party's declaring in prohibition ; it is only 
to ſee whether the court below ought to proceed farther, and 
not whether they have proceeded ; for that is a matter alleged 
for form ſake, that there may be a demand of damages, to give 
it the requiſites of a ſuit in law; but in fact we all know it is 


2 fiction, for they never proceed after the firſt motion, and we 


muſt take notice of the courſe of proceeding : beſides, if this 
exception ſhould prevail, it will avoid almoſt every judgment 
in prohibition. As to the other two objections, I think there 
is one anſwer for both; that upon the whole it appears, the 
court. below ought to proceed upon the libel, and the con- 

113 fultation 
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-.. Eyre Juſtice, The only point in prohibition, is, whether the 
ccurt below ſhould be admitted to proceed. Formerly thig 


was determined by a ſcire facias quare non fieret byeve de cci ala. 


trone, and then it lay upon the infqrior court to ſhew they had 


juriſdiction,.. But in caſe, of them this method of declaring 
was intgoduced, and that puts. the plaintiff to ſhew, that the 
court, below has no juriſdiction. e doth He "PI 
The conſultation does not depend an the prayer of the plez, 
but upon the libel, and is only giving them a power to. proceed 
upon the libel, without any regard to the pleadings upon the 
declaration. As to the contempt, it is merely fictitious, for 
does any body think we would not puniſh: the judge if he ſhould 
proceed? The caſe, where no venue was alleged ie widely dit- 
ferent, for there the point was tried ; and if they do try it, no 
doubt it myſt be in the fame manner as all other iſco are 
tried. 1 21 wy LY Fo, l | & N 1 N 


Forteſcue Juſtice. I do not think duas partes are two thirds, 
they may as well be ſifths. But the true anſwer is, that the 
libel is two thirds. And it matters not what the party prays 
in his plea, In Co. Ent. there is a precedent, where the judg- 


ment is guod fiat conjuitatio, and that the judge ſhall proceed in 
i/ta cauſa, The fame anſwer ſerves for the ſupernumerary 
ands, As to the contempt, I concur with the reſt, for ſince 
the precedents are both. ways, we muſt adhere to them which 
tend to ſupport the judgment. The judgment affirmed, 
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FPON- Not guilty in ejectment for copyhold lands in A copyholder ex 
Middleſex, a caſe was made at NM prius for the opinion facts materna 
of the court. 33 9 * 0 1 0 NA * | a Leriſes to hĩs % 


That Hugh Hunt, being ſeiſed in fee of the premiſſes in late, the | 
4 . . * . 4205 remain de- 
queſtion, married Jane the widow and relict of Jahn Tripes cn ble to the 
the leſſor of the plaintiff's great uncle. That after” the mar- ici, on the part 
riage Hugh Hunt ſurrendered the premiſſes to the uſe of his L 
will, and afterwardszdeviſed the fame to Fane his wife and her 1 
heirs, and died without iflue by her; after whoſe death Fane | J 
was admitted and likewiſe ſurrendered. 'to,the uſe of her will, I 
and deviſed the ſame to Fane Day her daughter and heir by her 
firſt huſband Jahn Triggs, and to her heirs for ever, and ſoon 


after died. That Jane Day before admittance made her will, 


and thereby gave the premiſſes to the defendant in the words 
following : Item I give and bequeath all my freehold and alſo 
all my copyhold eſtate, which I intend ts furrender to the ue 

* of this my will, lying in Edmington in the county of Middl-fex, 

* unto my couſin» Thomas Triggs (the defendant) for and dur- 
ing the term of his natural life, with remainder over.”* 
That after making the will, and before any court day, Fane 
the deviſor died, having never ſurrendered to the uſe of her 
will; but the deſendant who is the deviſee is notwithſtanding: 

admitted under the deviſe. cie 4, bee eee e e 


The jeſſor of the plaintiff claims the lands as couſin and 
heir of Jane Day (via.) as grandion and heir of Thomas Trigys, 
elder brother of Jahn Trizgs, father of the ſaid Jant Day. And 
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98 Salk, 188. 


of the mother, I anſwer, that theſe lands are not deſcendible 
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Short pro quer” argued, 1. That che deviſe by Fate Day W 


the defendant is void for want of a ſurrender to the uſe of her 


will, and, 2, That the leſſor of the plaintiff, who is heir at 


law to Jane Day, is therefore well intitled to the lands whereof 
no diſpoſition was made by his anceſtor, | 


1. That the deviſe is void, The nature af a; copyholder 
appears in 1 Inst. 57. b. and he is called tenant by copy of 
court-roll, becauſe all the evidence which he has of his title 
are the rolls of his lord's court, by which copyholds may be 
transferred from one to another as effeCtually, as frecholds 
may by deed, And he enjoys the method of paſſing his eſtate 
by the court-rolls, in lieu of the power which a freeholder 
has to alien his land by deed; for if a copyholder aliens by 
deed it is a forfeiture. 4 C. 209. Litt, 5 74. Alienare 
(ſays my Lord Coke) oft alienum facere, that is in legal under. 
ſtanding when the eſtate paſſes out of one into another, and 
that cannot be unleſs there appears ſome evidence of the right's 
being changed upon the rolls of the court, A copyhold is not 
deviſable but by cuſtom, for the ſtatute of Hen, 8. of wills re- 
lates only to freeholds, and doth not extend to copyholds, ſo 
that a bare deviſe of a copyhold will not paſs the eſtate, as 
it will of a freehold, Crs, Car. 44. And as a copyholder has 
not ſuch power to deviſe as a freeholder has, ſo likewiſe he 
cannot exchange his eſtate. by parol, as a freeholder could for 
lands in the ſame county at common law; but is ' obliged to 
ſurrender the ſame into the hands of his lord, to the uſe of him 
with whom he exchanges. So is 1 Bulftr. 200, 1 Inft. 50. a, 


The law will not ſupply a defect in a title againſt the heir 
at law, but will conſtrue. every thing in his favour; and 
therefore a ſurrender to the uſe of this will ſhall not be _ 
ſince that will be to the prejudice of the heir at law, Salk. 187, 


2. The deviſe being void for want of a ſurrender, the leſſor 
of the - qe has a good title as heir at law to the deviſor, 
And if it be objected to him, that he is not heir on the part 


to the heir of the part of the mother, for though they came to 
Jour Day by her mother, yet the courſe of deſcent was altered 

y the ſurrender and deviſe made to her by the mother, under 
which the lands veſted in her as a purchaſer, and not as heit 
by deſcent. That a ſurrender will alter the courſe of deſcent 
is proved by this, that if there be two jointenants of copyhold 
lands, and one ſurrenders to the uſe of his will and dies; by 


this the jointure is ſevered, and the ſurrenderee is in from 


the ſurrender, by which the land is bound, Co. Litt. 59- 4 
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2 Cre. 100. Gro, Eu 77. And 2 bare deviſe would 
not take away the right of ſurvivorſhip. So in the caſe at 
bar, the ſurrender and deviſe was a compleat conveyance to 

ane Day ; and though ſhe died before admittance, yet her 
2 {hall not be prejudiced. x Vent. 260. 3 Keb. 329. 4 Co. 
22. b. Dy. 291. 6. 2 Sid. 61, 37. (Contra Telu. 144. P 
127. that the grantee of ſuch a ree ſhall not be 
mitted.) ; N | 


The courſe of deſcent being therefore altered, and the de- 
viſe to the defendant void, the heir at law of the part of the 
father has a good title, and therefore he prayed judgment for 
the plaintiff, | 5 f | 


Darnall Serjeant contra. Agreed the deviſe would not paſs 
the eſtate to the defendant without a ſurrender to the uſe of 
the will ; but his poſſeflion would be a good title againſt the 
lefſor of the plaintiff, who muſt recover upon his own ſtrength. 
He can have no title as heir to Fane Day, becauſe he is not 
heir of the part of the mother z. for as he argued, Jane Day 
took the lands as heir by deſcent, and not as a purchaſer under 
the deviſe. And that for theſe reaſons : 


7 


1. Becauſe her title by deſcent is more worthy than one by 
purchaſe; and where two rights mget, the elder or worthier is 
to be preferred. 2. Becauſe the deviſe was void, being made 
to thę heir, and therefore ſhe ſhall be adjudged in by deſcent, 
which is moſt for her advantage. 1 Roll Abr. 626. Salk. 
241, 242. 3. Becauſe admitting the deviſe was well made to 
the heir, yet in this caſe, it is not compleated by her admit- 
tance under it, as it ought to be; for before admittance ſhe 
could be no purchaſer, and then the leſſor could not be heir to 
her as à purchaſer, becauſe his anceſtor was never ſeiſed. 
1 Rell, Abr. 627. pl. . 


Jans therefore took by deſcent as heir of the part of the mo- 
ther, and the leſſor _ only heir of the part of the father can 


have no title, ſince the lands remain deſcendible to the heir ex 
parte materna. | 22 | 


Chief Juſtice, The deviſe without a ſurrender will not paſs 
the eſtate to the defendant, but his poſſeſſion will be a good 
title againſt the leſſor of the plaintiff, if. Fane Day took as heir 
by deſcent; and that ſhe was in as ſuch is plain, becauſe the 
ſurrender. to her neyer took effect for want of her admittance, 
and fo ſhe had no good title as a purchaſer, but her title by de- 
ſcent was compleat. She had her election of two rights, one 


| Veſted immediately, and the other not before election, ſhe died 


before election, and therefore that which veſted muſt take ww 
an 


0 * | \ N | 
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and then the courſe of deſcent was not filtered; and the heit of 

the part of the father can have no title.  Ahournatur, And 
w_ — HITS 1 


Deviſe of a Pran Chief Juſic delivered ths reſolution of: i "wh 
copyhold to the The caſe in ſhort is this. It was the eſtate of Hugh Hey, 
pi ares any who married Jane Triggs, and by ſurrender and will deviſed it 
= y e- 
ſcents to Jane and her heirs. Jane ſurrendered it to the uſe of her 
will, and deviſed it to her daughter Jane Day, who before ad- 
mittance deviſed it to the e e and died without any ſur- 
en or admittance. #1 . 8001 "0 
Fes to cs defendant thats is no ale in | wa 74 Sand of an 
admittance of Jane Day, and alſo for want of a ſurrender to 
the uſe of her will; and therefore the matter reſts upon What 
title the leſſor of the plaintiff can make, and if he e none 
1 defendant or have wer 


„Roc ers a which he leſſor wits is 8 layed he, RY 
the couſin and heir of Jane Day, i. e. I am the grandſon and 
heir of Thomas Triggs, the elder brother of John Triggs, who 
was her father, and this being a void deviſe to the deſendam, 1 
am intitled to the eſtate as ws at law. 
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520 10 651 true, and is ſayftated/i in — 3 * 3 leflor 
is heir at law to Fane Day, that is on the part of the father; 
but the objection is, that theſe lands are defcendible to the * 
ex parte materna ; and if they be, then the leſſor has no title. 
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And in order to ſee what beir theſe lands are to go to, it is 
to de conſidered under what title Fane Day took the eſtate, 
whether ſhe was in by purchaſe or by deſcent: if ſhe was in by 
purchaſe, then the leſſor muſt take them as heir to her; but if 
ſhe took by deſcent, he has no title, becauſe he cannot make 
himſelf of the blood of the firſt purchaſer Fane Triggs, who was 
afterwards married to Hunt. 1:1nft. 12. b. is ih pr e 
muſt be of the blood of the firſt ne. ; 


Kia we are al of opinion that Jane Dis toe by: am 
and conſequently the lands remain deſcendible to the heir ex 
Harte materna. h 


Tane Day was heir at law to her mother, who ſurrendered 
the eſtate to the uſe of her will, and deviſed it to her daughter 
in fee ; that is, ſhe gave her fach an eſtate as would have de- 
ſcended to her without the will. 


Conſider 
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Michaelmas Term 8 Geo. 


Conſider it firſt upon the ſurrender ; that we all know was on- 


ly an inſtrument by which the lord took nothing, and the eſtate- 


notwithſtanding remained in the ſurrenderor : this is plain from 
Cro. Eliz. 441. where the tenant made a ſecond ſurrender, and 
it was 21184 for the ſecond ſurrenderee, upon the bare ſur- 
render; therefore nothing paſſes, and the lands will deſcend 
notwithſtanding. | 


The next thing /to be conſidered is che will. uid operatur 
by that, to prevent the courſe of deſcent. And we hold that to 
be of no force in this caſe. A deviſe to the heir is void. 1 Roll. 


holds. Indeed where the wi te in a different 
manner from what it would H in, it wi 
this is ſo notorious, that inſtane 


„ 


the mother, levies a fine to ſeveral uſes, with a remainder to his 
own right heirs; and it was reſolved, that this remainder was 
the ancient uſe, and the heir ex parte materna ſhould have it. 
The caſe of a feoffment is certainly as ſtrong as a ſurrender to 
the uſe of the will. A 


The daughter therefore taking by deſcent, and the mother 
being the firſt purchaſer; the leſſor, if he claims any thing, 
muſt make himſelf heir to the mother, which he is not, and 
conſequently the defendant muſt have judgment. | 


| Hilary 


491 


Salk. 590. 
11 Mod. 181. 
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Martin verſus Wyvill. 


9. Whether in I N Trinity term laſt the plaintiff delivered a declaration upon 
J. R. the conti- 4 ſtockjobbing contract, with an imparlance to Michaelmas 
nuances may ve term, and then upon a demurrer to the replication the book 
diem, or only is made up, and after the firſt of November it was made a conci- 
from term to iium, and the plaintiff had judgment ni before the end of the 
* term; and the day before the end of the term that rule is diſ- 
charged, and an ulterius concilium to this term; at the firſt re- 
turn of which the defendant comes in and pleads as puis darrein 
continuance, that the contract is not regiſtered according to the 
act of Parliament: whereupon the plaintiff makes a ſpecial en- 
try of the continuances from the firſt day of Michaelmas term to 
that day when it ſtood in the paper, and ſo on to the laſt day of 
laſt term, and then again to the firſt day of this term. And now 
Wearg moved to ſet aſide the plea, becauſe not pleaded after the 
laſt continuance, the time for regiſtering expiring the firſt of 
November, after which there are two continuances upon the 
roll before the plea comes in, whereas all pleas puis darrein con- 
| | tinuance 
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Hilary Term 8 Geo. 

tinuance ſhould be pleaded before the next continuance after the 

fact happens; and as to the, ſpecial entry here made, be Taid 
that indeed the common practice is only to enter continuances 
from term to term, becauſeę that being ſufficient to prevent a 
diſcontinuance, the attorniss for their own eaſe never enter 

any more; but yet in fact the party has à right to enter all 

the continuances, the proceedings here being dt die in diem. 
Beſides the plea. is falſe in fact, and that is another reaſon to 

ſet aſide à dilatory ; the words of the act are, * That ſuch me- 

« morial ſhall be ſigned by the party,” and it is upon that they 
ground themſelves, for the contract is regiſtered, and in this 
manner, “This contract was made for the benefit of me Mil. 

« liam Martin, and has not been compounded ;” which be- 

ing all the plaintiff's hand writing, that is a ſigning, though 

the name is not at the bottom. Like the caſe of a will, which A will written . 
the teſtator writes himſelf, and begins I A. B. &c. and does not pj the teſtator | 
— it, yet that has been adjudged. to be 3 ſigning. gning. 


As to the point of the continuances the court did-not deter- 
mine that matter: the C. J. and Forteſcue J. inelined that as the 
fact would warrant it, every act of the court might be enter- 
ed, and then the plea muſt be ſet aſide, as not coming in time 
but Eyre J. (abſente Powys J.) thought this uncommon entry, 
which was to deprive ' the defendant of a benefit, Which 
in the common courſe of practice he would be intitled to, 
ought not to be allowed; however they did not determine this Where a plea 
point, being all of opinion, that for the ſecond reaſon the plea P darrein cone 
- ſhould be ſet aſide as falſe,” ſaying it was conſtant experience in, the cont with 
at the aflizes, to put the party to verify ſuch a plea, before it is immediately re- 
allowed, and if the party does not give ſome evidence of the 1 
truth of it, the Judge will reject it and go on with the cauſe. truth of it. 
And at another day Eyre J. cited Me. 871. that a plea puis dar- Vid. Hob. 6. 
rein continyance could not be pleaded after a demurrer. The ns 
others gave no opinion as to this, but ſet it aſide upon the point 
of its being falſe in fact, without meddling farther with the 
eontinuances. : n | it Hl 


. Colborne. verſus Stockdale. 34-6 Ihe 


| LITE upon a bond conditioned for the payment of The replication 
' 15504, The defendant upon -oyer pleads in bar, that Wil b ith fit 

part of the ſum. mentioned in the condition, ſcilicet 1 500 l. was rerial part of the 

| won, by gaming, contrary to the ſtatute, per quad the bond be- plea parcel of the: 

came void. The plaintiff replies, that the bond was given for 4 1. , 

a juſt debt, and traverſes that the 1 500 l. was won by gaming, * '. all 

contra { wi flatuti modo et forma, as the defendant Wl rs 

The defendant demurs, and 


Strange 
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it makes the ſum parcel of the iſſue, and obliges the defends 
ant to prove, that the whole ſum of 15007. was won by gam 

ing; whereas the ſtatute avoids the bond, if any part of the 
conſideration became due on that account; and he urged the 
common caſe of a plea of payment before the day, where if iſ- 
fue is joined, and a verdict pro quer, there ſhall be a repleader, 
becauſe it leaves it open to a poſſibility, that there might be a 
payment at the day, and then the plaintiff could have no cauſe 
of action: ſo in this caſe the finding that the whole ſum of 
1500/.'was not won by gaming will not toll the preſumption as 
to aleſs ſum, Beſides the ſum is put in only for form, and 
therefore within the reaſon of the cafe of Stallard v. Tims, the 
rreplication will be il}, for making it the ſubſtance of the iſſue. 
| arg contra inſiſted, that the replication following the words 
= of the plea, would be well enough; and cited Dy. 365. Pl. 1. 
F for that purpoſe. Sed per curiam, There is no colour to main- 
F tain the baton the material part of the plea is, that part 
= of the money for which the bond was given was won oy gam- 
4 inge and the ſcilicet, ſo much, is only matter of form, of which 
no notice ſhould be taken in the replication. | 1 


We, then admitting the replication to be il, do is their 
plea, and then the declaration muſt ſtand, and the plaintiff have 
judgment. 4 | [ . o . 5 | I ; 


For this, my exceptions are, 1. That the words of the ſta- 
tute are not purſued: the ſtatute ſays, the bond ſhall be void 
where it is given for money won by gaming, whereas the plea 
is, that the money for which the bond. was given was won by 
gaming, and though in fact that may be the ſame, yet the very 
words of the ſtatute ſhould be | purſued, Sed per curiam, It 
amounts to the ſame thing, and is good to a οꝑ mon intent. 
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2. The ſtatute only avoids bonds given after the firſt of May" 
1711, and therefore the defendant ſhould ſhew this to be ſo; 
and the time in the declaration (3d of September 1720.) will 
not be ſufficient, becauſe the bond may be given at a different 

time from what it bears date. 5 I 
That which ap- Strange. The time is not mentioned as the date of the bond, 
| Je, of but that ſuch. a day the defendant conceſſir ſe teneri, which 
addon need not relates to the execution of it; and therefore it appearing upon 
| 2 in the the whole record to be ſince the ſtatute, it is the ſame as — 
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3. The ' main objection he inſiſted on was, that it is not Where the de- 
ſhewn at what play or game the money was loſt, and that ought nadie plead 
to appear to the court, that they may judge, whether it was uns given for 

ch gaming” as is contrary to the apts: ſome people call money won by 
kjobbing gaming, and yet if it had appeared to the court, f ut pow 
that there was no more in the caſe, they would not have de- they played at. 
termined it to be a gaming within this act of Parliament. 


It may be faid that concluding contra formam Ratuti is an aver- 

ment that it was at ſuch a game as is contrary to the ſtatute, 

and then what game, is not material, but the cafe in Dy. 363. 

is a full anſwer” to that, for contra formam ſtatuti being only tie 
inference of the party, muſt be fupported by premiſſes, or it ; 
ſtands for nothing. rf IR" 
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Strange contra. I ſhall endeavour to anſwer this, by ſhewing, 
1. That it is not neceſſary to mention the game, and 2. That 
if it be, the words of the plea are ſufficient. * A 

15 18 * 

1. As to the firſt, there might be ſome colour for the ob- 
jection, if the ſtatute had only made it penal to play at ſome 
particular games, but here are added the general words, other 
game or games; ſo that it can anſwer no purpoſe whatſoever to 
particularize the game, becauſe the bond may be void, and yet 
the money not be loſt at any one of the games enumerated in | : 
the ſtatute. The fact of gaming is all that need be alleged, = 
the mode and manner of it is only matter of evidence, of Which 
the Jury are judges; and ſo it was faid in the caſe of GHν⏑ tj r 
v. Burwell, Trin. 12 W. 3. B. R. where, in treſpaſs, the college 
of phyſicians juſtified under a conviction pro mala praxi in ad. 
miniſtring unwho!ſome pills and drygs, whereby a woman | 
died; and it was hel by the court, that if the matter of the 
conviction was traverfable, even then the fact was ſufficiently 
alleged, without ſetting out what the drugs were, becauſe that 
was matter of evidence. | | | 


> : 


It is likewiſe conſiderable, whether obliging the defendant to 
mention the game, may not be a hardſhip; for though he 'may - 
be able to prove in general, that he loſt ſo much money at un- 
lawful games, it may be imporſible for him to diſtinguiſh how 
much was loſt at hazard, and how much at picquet. 
2. Admitting it neceſſary to be particular, the'plea'is ſuf- 
ficient; for if the ſtatute avoids the bond where it is given for 
money loſt at gaming, then the Ou of the plea, that the 
| , : 
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bond was given for money won by gaming contrary to the 
ſtatute, are an averment that it was ſuch gaming as is contrary 
to the ſtatute. 1 Sid. 337. the plaintiff maintained his action 
on. 2. promiſe made by he defendant ut adminiſtrator, and that 
was held an averment of his being ſo. | | 


Beſides, this general way of pleading, that the money was 
loſt by gaming e gt atuti is agreeable to the entries 
where offenſes agai acts of Parliament are alleged. Co. Ex. 
46. 4. Raſt. Maintenance. | | 


C. J. I think the game ought to be mentioned in the plea, 
for it is matter of law, and not barely evidence; and the ſayi 
in general that it was contra formam flatuti will not be ſufficient, 
Et per Eyre J. It is like the caſe of an uſurious or ſimoniacal 
contract, where the agreement itſelf muſt be ſhewn; and ſo it 
is likewiſe upon the ſtatute of Edw. 6. againſt the fale of 
offices, where the particulars of the contract muſt be expreſſed, 
Et per Ferteſcue J. In Lutw. 180. Clift 187. the game is men- 
Ra | The plaintiff had 9 a 


Cary verſus Jenkings. 


Double plea, I N debt for rent Strange moved for leave to plead a tender 
D 1 and eviftion, which was granted. 


Dominus Rex verſus Filer. 


5 Ann. © . Onviction on 5 Ann. Co 14. for keeping a lurcher to de« 
— (only) a ſtroy game, not being qualified. 
lurcher good. 


Mr. Eyre excepted, that it is not ſhewn he made uſe of the 
dog to deſtroy game; and it may be he only kept it for a gen- 
who was qualified, it being common. to put out dogs 
in that manner. 2 


Sed per curiam, The ſtatute 5 Ann. c. 14. is in the dis- 
junctive keep or uſe, ſo that the bare keeping a lurcher is an of- 
fenſe, and ſo it was determined in the caſe of the King againſt 
King, Paſ. 3 Gee. B. R. which was a conviction for keeping 3 
gun, and it was not doubted by the court, whether the keeping 
was not enough to be ſhewn, but the only queſtion the made 
was, whether a gun was ſuch an engine as is within that ſtatute: 
and in that caſe a difference was taken as to keeping a dog 
which could only be to deſtroy the game, and the keeping 3 

un, which a man might do for the defence of his houle. 
conviction was confirmed. . 
, , Dominus 
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Dominus Rex verſus Gilihs. 


Ndictment againſt the defendant for felling diverſas guantitates 
| cervifiae lupulatae ( Anglice beer) diverſis fidel” ſubdit' Domini 
Regis to the jury unknown, in unlawful meaſures ;| and on de- 


murrer, 


Fazakerley excepted, that it is not ſaid to whom the beer was 
ſold ; and Sti. 186. an indictment quaſhed for that exception, 
becauſe the defendant, if he ſhould be convicted, can never 
plead it in bar to a new indictment. Sed per curiam, It is well 
enough, the informer may not know the name of the perſon to 
whom it was ſold; it is an offenſe, let it be fold to whom it 
would : indictment for the murder of a perſon unknown is 


Second exception. That diverſas quantitates is too general, and 
the court cannot form a judgment in what degree to puniſh 
him. Cro. Car. 380. 2 Roll. Abr. 80. pl. 14. 81. pl. 15, 16, 


17. Et per curiam, For this fault the indictment mult be 
quaſhed. 


Adams verſus Verells. 


N a motion for common bail, it appeared to be a borrow- 

ing of ſtock, and a promiſe to transfer the ſame quantity 
at a future day. Et per curiam, There muſt be bail, for this 
is a lending, and therefore not within the a&, which ſpeaks 
only of contracts for the ſale or purchaſe of ſtock. 


Dominus Rex verſus Sparling. 


one William Callier came before the juſtice, and gave in- 
formation, that one James Sparling of the pariſh of St. Fames 
Urrkemoell, leather dreſſer, did within ten days laſt paſt pro- 


| fanely ſwear 54 oaths, and profanely curſe 160 curſes, contra 


formam ſtatuti; and the witneſs being ſworn did depoſe, the de- 
fendant ſwore 54 oaths and 160 curſes, and the defendant be- 
ing ſummoned and heard, the juſtice adjudged him to be guilty 
of the premiſſes, and to forfeit 211. 85. | 


_Serjeant Darnell moved to quaſh the conviction, | becauſe the 
penalty is at the rate of 25. per oath, whereas the ſtatute 6 & 7 


OL. I, 


(Oo for profane curſing and ſwearing ſets forth, that 


Indictment for 
ſelling divers 
quantities of 
beer is too gene- 


ral. 


cited in An- 
drews 175. 
Seil. Cal. 263 


7 G. 1. Seſſ. 2. 
C. I, 


Borrowing of 
ſtock not within 
the ſuſpending 
act. 


7 W. 3» („ Ih 


In a conviction 
for ſwearing and 
curſing, the © 
oaths and curſes 
muſk be ſet out. 
See 19 Geo. 2. 
e. 21. ' 
8 Mod. 69. 
Seſſ. Caf, 263. 
pl. 207. 

See 2 L. Raym, 
1363, 8. P. 


Muft ew the 
defendant not a 


+ 3+ c. 11. lays the penalty at 15. only where the offender is a . —— 
V K k ſervant, ty of 22. 
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ſervant, labourer, common ſoldier, or ſeaman, and therefore it 
ſhould be ſhewn thats defendant is not ſuch a perſon, A 
Baines contra. It appears by his addition that he is a leather. 
dreſſer. Sed per curiam: That is not enough, he may be ſo, and 
yet he may likewiſe be a ſoldier or ſeaman: in convictions for 
deſtroying the game, it muſt be ſhewn, that the defendant is 
gniot qualified, becauſe otherwiſe the juſtices have no juriſdiction. 
So here to give the juſtice a power to adjudge the forfeiture at 
the rate of 25. it muſt appear, that the 3 is not ſuch a 

. © perſon upon whom a leſs penalty is inflicted by the ſtatute, 


See Say. Rep. And the court held the conviction naught for another ex- 
ception, that the oaths and curſes were not ſet forth; for what 
is a profane oath or curſe is a matter of law, and ,qught not 
to be left to the judgment of the witneſs : he may think falſe 
evidence is ſo: ſuppoſe it was for ſeditious or blaſphemous 
words, muſt not the werds themſelves be ſet out, be they ever 
ſo bad, that the court may judge whether they are ſeditious or 
blaſphemous? the witneſs here takes upon himſelf to ſwear the 
law, and it is a matter of great diſpute amongſt the learned, 
what are oaths, and what curſes : the caſe of Colborne v. Stuci- 
dale is freſh in every body's memory, where we held the par- 
ticular game ought to be ſet out, becauſe what is gaming is 1 
matter of law, Ante, 493. The conviction was quaſhed. 


Lord Bernard verſus Saul. 


on wap aſſumpfit N a motion for leave to plead double, the court declared, 
anuſurious con- that on non afſumpſit the defendant might give in evidence 
2 an uſurious contract, becauſe that makes it a void promiſe; 
e | but im the caſe of a ſpecialty, it muſt be pleaded, And on the 


dence. _ - 


Forteſc, Rep. trial the defendant was admitted ta that evidence upon the R. 


Dominus Rex verſus Bickerton. f 


If a Vibel be true N a motion for an information for a libel in advertiſing 
- inkeabarpr gy that one Madox an apothecary had perſonated Dr. Grow 


ducement to 


- 1 7 did 

« R. tol hyſician, and wrote and took his fee (which the apothecary 
| the fame % 8 to deny) the Chief Juſtice declared, that 1 
of the 


71 A truth be no juſtification for a libel, as it is for defamatory 


Rex v. Bebarrg, yet it will be ſpflicient cauſe to prevent the interpoſition 
an information 


far a liþcl upon the cornſactors at Bear-key denied for the ſame reaſon. 3 Bac. Abr. 475: 


court 
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court in this extraordinary manner, and induce them to leave) | K "FM 
it to the ordinary courle of | juſtice before 2 grand jury, - ; 
Whereupon the rule for an information was diſchaged. 1! 1 


* 
Jewell verſus Hill. 


N the borough court after notice of trial the parties agreed Judge of en in- 
to refer the cauſe, and during the reference the plaintiff, ur ener. 
without new notice, went on to trial and had a verdict : which dict forirregu- 

the judge afterwards ſet aſide. And upon motion againſt him -N A.” 
the court declared, that the judge of an inferior court might E's UL fy 


. cords » 392» 
ſet aſide ſuch a verdict, upon the ſoot of irregularity. e 


Dominus Rex verſus Reaſon and Tranter. : 


T HE defendants being indifted by the grand jury that at- Manſlaughter, 
tends the court of B. R. for the murder of Mr. Lutterell, 7 10 
were brought up to the bar and arraigned, and pleaded Not but fee and note 

guilty; and upon their requeſt were remanded to Nawgate, in- Foſter's Rep. &. 

ſtead of being turned over to the marſhal. | LEP 
Upon the trial (which was at bar) we who were counſel for 

the King offered to give in evidence ſeveral declarations made 

by the | ek on his death-bed, whereby he charged the 

defendants with barbarouſly murdering him, and without 
much heſitation the court let us into that evidence. Where: 
upon we called a clergyman who attended him, and he ſwore 
that being deſired by ſome friends of the defendants to prels 
Mr. Lutterell to declare what provocation he had given the 
defendants to uſe him in that manner; he declared upon his 
ſalvation, that as he was a dying man he gave them no pro- 
vocation, but they barbarouſly murdered him: that in the 
afternoon of the ſame day, two juſtices of the peace being pre- 
ſent, and having given him his oath, he made another and 7 
more particular declaration to that purpoſe, which the witneſs . 

at the defire of the juſtices took down in writing, but Mr. 

Lutterell not being able to write, it was not ſigned by him, 

and therefore we did nat deliver it in. And the ſame witneſs « _ 
proved, that upon his adminiſtring the ſacrament to him, he 
exhorted him in the moſt proper manner to deal ingenuouſly, 

and declare once more, whether there was no proyocation 

given by him, and whether he would ſtand by the account he 

had before given ; upon which the deceaſed anſwered, that as 

he hoped to be judged at the laſt day, it was every ſyllable 

true, and ſoon after expired. | | 
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the mouth of the deceaſed, ſaying that was better evidence than 


might have had it to produce, if we had ſent after it in time, 


them to go back with him to his lodgings, and he would 
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When this gentleman: had finiſhed his evidence, the court 
called upon us to produce the paper that had been written from 


the memory of the witneſs ; whereupon we acquainted the 
court, that we had not the original, it being in the cuſtody of 
one of the juſtices, whom gaing to ena we found he was 
in Wales ; but the clergyman ſaid he had a copy of it, which 
he took fot his own ſatisfaction, before he delivered in the ori- 
ginal to the coroner, and he offered to ſwear this to be a true 


Whereupon a debate aroſe, whether this copy was evidence 
or not: we who were for the King inſiſting, that the firſt 
paper being only the writing of the witneſs, not ſigned by the 
examinant, this which he now produced, was as much an 
original as that. But the court refuſed to let it be read, unleſs 
we could ſhew the original was loſt, whereas it appeared we 


It was then objected by the Chief Juſtice, that ſince the writ- 
ten evidence was not produced, the whole evidence of the de- 
ceaſed's declarations ought to be rejected, for the firſt, ſecond 
and third being all to the ſame effect, are but one fact, of 
which the beſt evidence was not produced; and therefore he 
was of opinion, that we could not be let in to give any account 
of the firſt and third conference, 


But the other judges were of opinion we might, ſaying they 
were three diſtinct facts, and there was no reaſon to exclude 
the evidence as to the firſt and third declaration, merely becauſe 


we were diſabled to give an account of the ſecond. 


Thereupon the witneſs was directed to repeat his evidence, 
laying the examination before the juſtices out of the caſe, 
which he did accordingly, 


And upon the whole evidence the fact (upon which the quet- 
tion of law aroſe) was this: 
The defendants were officers of the ſheriff of Middleſex, and 
had a warrant to arreſt Mr. Lutterell for 101. they arreſted 
him coming out of his lodgings, whereupon he deſired 


pay the money, They complied with this, and Reaſon went 
up with him into the dining-room, having ſent Tranter © 
the attorney's for a bill of the charges. Whilſt Reaſon and the 
deceaſed continued together, ſome words paſſed between them 
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in telation to civility-money, which Mr. Lutterell refuſed to 
give, and thereupon went up another pair of ſtairs to order 
is lady to tell out the money, and then. returned to Reaſon 
With two piſtols in his breaſt, which upon the importunity of 
the maid he laid down upon the table, and retired to the fire 
which was at the other end of the room, declaring he did not 
deſign to hurt the defendants, but he would not be ill uſed. 


By this time Tranter returned from the attorney's with the 
bill, and being let in by the boy went directly up ſtairs to his 
partner, being followed by the boy, who ſwore, that as he 
was upon the ſtairs (Tranter being that minute gone into the 
dining-room) he heard a blow given but could not tell by 
whom, and thereupon haſtening into the room he found Tran- 
ter had run the deceaſed up againſt the cloſet door, and Reaſon 
with his ſword ſtabbing him. Mr. Lutterell ſoon ſunk down 
upon the ground, and begged for mercy ; but Reaſon ſtand- 
ing over him continued to ſtab him, till he had wounded him 
in nine places. | | 


By this time the maid came in, and ſeeing her maſter in 
that poſture, ſhe and the boy run out for help, and immedi- 


ately heard one of the piſtols go off, and preſently after the. 


ſecond, which a woman looking out at window on the other 
ſide the way proved to be fired by Reaſon; and ſeveral people 
upon the alarm of the maid coming into the room found Mr, 


| Lutterell upon the ground where the maid left him, without 


any ſword or piſtol near him. 


| Upon the defendant's evidence it appeared, that Mr. Lutterell 


had a walking-cane in his hand, and that Tranter had a ſcratch 


in his forehead, which might be probably a blow with the cane, 
and the blow heard by the boy upon Tranter's firſt going into 
the room. And one of the ſurgeons depoſed, that the deceaſ- 
ed had made ſuch declarations to the clergyman, but this 
witneſs afterwards being alone with Mr. Lutterell preſſed him 
very earneſtly to diſcover the truth, upon which Mr. Lutterell 
did ſay, that he believed he might ſtrike one of them with his 
cane, before they run him through. 5 


Upon this the queſtion aroſe ; whether Mr. Lutterell's ſtrik- 


ing one of the bailiffs firſt would reduce the ſubſequent killing 


to be manſlaughter only? 


For the King it was argued, that notwithſtanding ſuch 
ſtroke the defendants would be guilty of murder, that not be- 
ing a ſufficient provocation for giving the death's wound with 
the piſtol: and for this Holloway's caſe, Cro. Car. 139. and 
Keiying 127. were cited, where the woodward finding a boy in 


the park who came to ſteal wood, tied him to a horſe's' tail in 
K K 3 order 
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order to correct him, the horſe run away and the boy hd 


killed: and this was adjudged to be murder, becauſe the ty. 


no ſufficient provocation had been given, he was anſwerable 


1 


A leaſe at will 
gains a ſettle- 
ment. | 


for all the conſequences of it. 


The defendants inſiſted, that the bringing down the . 
was a ſufficient alarm to them to be upon their guard; and 
then when he ſtruck one of them, it was reaſonable for them 
to apprehend themſelves to be in danger; and in ſuch caſe a 
prudent man would not leave it any longer in the power of his 
adverſary to do him any further miſchief. D 


To this it was anſwered by the counſel for the King, that if 


Mr. Lutterell had continued to keep the piſtols in his boſom, 


there might be ſome colour for an apprehenſion of danger; 
but the contrary appearing, viz. that he was at a diſtance from 


the piſtols, with the defendants between him and them; they 


had no ground to fear any harm upon that account : and the 
death's wound was given after Mr. Lutterel was fallen down 
with the wounds he had received with the ſword, and was in- 
tirely in the power of the defendants : ſo that what they did 
afterwards was murder in them, becauſe it exceeded the bounds 


of ſelf-preſervation. 


But the court in the direction of the jury did 2 


declare, that if they believed, Mr. Lutterel! made the 


aſſault upon the bailiffs, the killing with the piſtol after he was 


down would be but manſlaughter ; and the jury upon that di- 


rection found them guilty of manſlaughter only, though other- 
wiſe they were diſpoſed to have hanged them for the barbarit/ 


of the fact. 


See 5 Burr.Rep. The defendants prayed the benefit of the ſtatute, and wert 
4798. pef, 553+ burnt in the hand, | 


| Between the Pariſhes of Cranly and. St. Mary Guilford. 


PON a ſpecial order of ſeſſions it was. ſtated, that 3 
certificate-man agreed with the leſſee of a mill, that he 
ſhould occupy the mill, and pay 121, per annum; that there 


was no under-leaſe or aſſignment, but in purſuance of that 


agreement the certificate- man occupied the mill two years; 
and paid the rent. The ſeſſions adjudge it no ſettlement. 


Et per curiam, The order muſt be quaſhed: for if this be 
got an abſolute leaſe for a year (as Eyre J. ſaid it was, the — 
N 


deing reſerved as the rent for a year) yet it is-undoubtedly a 
leaſe at will, which is ſufficient to gain a ſettlement. | 


— 


F [1 


F 5 


Dominus Rex verſus England. 


WO orders of baſtardy were returned, one made by two $efl. Caf. 294. 
juſtices, and another original order made at ſeſſions; and | 
now both were quaſhed. The order of two juſtices, becauſe 
the ſex of the baſtard, or the name of it, were not mentioned, 
only a certain baſtard child born of the body of 4. and the order 
of ſeſſions, becauſe there being an order of two juſtices before, 
the ſeſſions had no juriſdiction but upon appeal. 


1 


Gp 32S 


5 


Gilbert verſus Bach. 


PE R curiam, According to 1Saund. 291. If the defendant That anetherwas 

in debt upon a bond would take advantage of another's Jen bound "al 

© being jointly bound, he muſt plead it in abatement, and cannot abatement. 4 

demur upon oyer - for if he does, the court will preſume the 5 
other did not ſeal it. 


There was a demurrer here, and the plaintiff had judgment. 
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«4 Anonymous. 
Priſoner taken on an eſcape warrant moved to ſuperſede it, A prifoner muſt 
on producing a day rule for that day, But the court f. die fettes. 
refuſed a ſuperſadeas, becauſe it appeared he went out early in fore he cok at . 
the morning, and did not ſign the petition till he was taken up, large. - * 
Though Sir Thomas Tipping's caſe was urged, where he ſigned 
the petition in the morning, and went out before the court ſat; 
and they held, that being intitled to a rule, that rule would 
hugh him the whole day, and they could make no fraction 
a day. 


* 


Gardener verſus Walker et ux', In Canc, 


N executor brought his bill for the direction of the court Chancery will 
touching the payment of a conſiderable legacy left by his „den legacy to 


a wife to be put 


” ow @ @ MK. 


| teſtator to the defendant's wife, who was his daughter; and in- out for her ufe 
ſiſted to have the ſame put out for the benefit of the wife and where the bill is 
her iſſue, and likewiſe for an injunRion againſt the defendant's 3 
— 2 . * * . . . q» 64+ 
Es. in the ſpiritual court in a ſuit there inſtituted for 


K 44 On by 


7. 


On the hearing the deſendant inſiſted, chat he having 
menced his ſuit in a proper court, ought not to be injoined; or 
it he ought, yet there could be no reaſon to direct the money to be 

put out as inſiſted on by the bill, it having been never done but 
in caſes where the huſband. has brought the bill to compel the 


executor to pay the money; and no precedent was produced, 


where ſuch directions had been given upon a bill brought by 
the truſtee. i 130 


one; can the difference, who is plaintiff in equity, alter the 
reaſon of the thing ? If it ſhould, it will but be for the huſband, 
inſtead of coming here, to go into the ſpiritual court, 
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F muſt. be the uſual direction, that the money may be diſpoſed 
z of for the benefit of the wiſe. | > Tg 


| * 
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Williams verſus Johnſon. a 


At niſi prius in Middleſex, coram King C. J. de C. B. 


* N 


Wife itneſs to HE plaintiff brought his action againſt the daughter's 
prove goods deli- 
ae that the goods were furniſhed on the credit of the father; and 


to prove this the mother who was preſent at the chuſing the 
goods was called to charge her huſband, and alloys: 


\ 48 


| Clark verſus Tyſon. 
| A. Guildhall, coram Pratt C. 7. 


Tender of ſtock, TTP ON an iſſue whether ſtock was tendered at the day, 
how to beproved. the plaintiff proved, that though the books were not 
| open to make transfers in the common form, yet they were 
ready at the office, and upon leave from a director there might 

have been a transfer, it not being uſual to deny it on ſuch occa- 

ſions; but the defendant not attending to accept the ſtock, the 

plaintiff contented himſelf with ſtaying there all day, and did not 

actually get leave from a director to have the books opened if 

the defendant ſhould come. And for this omiflion the Chief 

Juſtice ruled it not to be a ſufficient tender, for there was 3 

poſſibility that leave might not be given, and the plaintiff had 

not done every thing in his power: he ought to have prepared 


matters ſq, that if the defendant had appeared, there might bave 
been a transfer immediately, Mead 


+ 


com- 


Et per Macclesfield Lord Chancellor, Then it is time to make 


4 
be ſure he will) and fo get the whole into his power. There | 
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huſband for her wedding cloaths; and the defence was, 
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Mead verſus Hamond. Ibid. 


delivered to the defendant's ſervant an ingot of gold to Pot matey wed 
j and it not being returned, he brought trover againſt the « tothe appren= 

1 And the Chief fuſtice directed the jury, that the delivery dice. ; 

to the ſervant was ſufficient to maintain the action againſt the 5 Gafe Evid. 

maſter, on proving a ſubſequent demand and refuſal ; ſo the 


plaintiff had a verdict. | 
wa 


Tu plaintiff according to the common courſe of dealing Trover lies ; 


Armory verſus Delamirie. 
V Middleſex, coram Pratt C J. 


HE plaintiff being a chimney ſweeper's boy found a jewel Finder of a jewel 
and carried it to the defendant's ſhop (who was a gold- ke 
ſmith) to know what it was, and delivered it into the hands of - 
the apprentice, who, under pretence of weighing it, took out 

the ſtones, and calling to the maſter to let him know it came to 

three halfpence, the maſter offered the boy the money, who re- 
fuſed to take it, and inſiſted to have the thing again; whereup=. 
on the apprentice delivered him back the ſocket without tze 


ſtones.” And now in trover againſt the maſter theſe points 
were ruled : | 


1. That the finder of a jewel, though he does not by ſuch 
finding acquire an abſolute property or ownerſhip, yet he has 
ſuch a property as will enable him to keep.it againſt all but the 
rightful owner, and conſequently may maintain trover. 


2. That the action well lay againſt the maſter, who gives a 
credit to his apprentice, and is anſwerable for his neglect. 


3. As to the value of the jewel ſeveral of the trade were ex- 
amined to prove what a jewel of the fineſt water that would fit 
the ſocket would be worth; and the Chief Juſtice directed the 
Jury, that unleſs the defendant did produce the jewel, and ſhew it 
not to be of the fineſt water, they ſhould preſume the ſtrongeſt 
againſt him, and make the value of the beſt. jewels the meaſure 
ef their damages: which they accordingly did. | 


Towers - 
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* | 
Towers verſus Six John Oſborne. 
| £ Guildhall, coram Pratt C. J. 


Executory con- H E defendant beſpoke a chariot, and when it was m. 
e refuſed to take it; and in an on for the value, _ 
atute of frauds. objected, that they ſhould prove ſomething given in earneſt, ar 
See 4 Bur. Rep. a note in writing, ſince there was no delivery of any part of 
Black-Rep. 602, the goods. But the Chief Juſtice ruled this not to be a caſe 
within the ſtatute of frauds, which relates only to contrafts for 
the actual ſale of goods, where the buyer is immediatily anſwer. 
able, without time given him by ſpecial agreement, and the 
ſeller is to deliver the goods immediately. | 


Denniſon verſus Spurling, 
In Middleſex, coram Pratt C. J. 


Wife of prochein TN an action by an infant, I called the wife of the prackein 
any, a witneſs. ¶ amy, and the Chief Juſtice allowed her to be a good witneſs, 
: t the next day in C. B, between „ 


Clutterbuck and Lord Huntingtower, * 


Guardian on re- I Called the defendant's guardian upon record, and Chief : 


cord, not. Juſtice King would not allow him. So note an authority en 
both ſides of the queſtion. 7 \*s 


Hazard verſus Treadwell. Ibid. 
1 


pere the maſter HE defendant who was a confiderable dealer in iron, and 
bas once paid for known to the plaintiff as ſuch, though they had never 
_ delivered dealt together before, ſent a waterman to the plaintiff for iron on 
on truſt, the truſt, and paid for it afterwards. - He fent the fame waterman 
tradeſman may a ſecond time with ready money, who received the goods, but 
30 wie Fig. did not pay for them; and the Chief Juſtice ruled the ſending 
"gs him upon truſt the firſt time and paying for the goods, was 
| | Gon Ca ſo as to charge upon the ſecond 
contr ' 
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HERE was a demurrer to one count, and an iſſue on Where the 

the other, and the venire was awarded, as well to try PRES IR 
the ilſue as to aſſeſs contingent damages upon the demurrer. contingent da- 
The plaintiff was nonſuit upon the iſſue, and the Chief Juſtice mages on the 
would not go on to aſſeſs the damages, ſaying he had no power dat be agel 
fo to do, the plaintiff being out of court. | 


Brownſon verſus Avery. Ibid, 


Sells goods to B. and afterwards C. deſires D. to pay A. Originaldebtor 
and promiſes to repay him; D. pays A. and afterwards B. how ry 
allows the money to D. on account; and in an action againſt the payment by 
C. Icalled B. to prove the account, (it amounting to payment). *2owere 
And it was objected, that the contract being originally only | 
between A. and B. B. was ſtill liable to A. and was therefore 


ſwearing to diſcharge himſelf; but the Chief Juſtice ſaid he 


would allow him to be a witneſs to prove the payment as a ſer- 


vant to C. 


Shuttle worth verſus Bravo. Ibid. 


V the bankruptcy act it is provided, that if the bankrupt Creditor of 
has within one year before loſt 5. in one day at gaming, bnkupt — 
e ſhall not have his certificate, nor the uſual allowance : and 1 8 NOT. | 
upon an iſſue out of Chancery to try the point of gaming, a Poſt, 650. 3.0 
creditor of the bankrupt was called, to prove the gaming: but tel. 
the Chief Juſtice would not allow him to be a witneſs, becauſe 
he would be intitled to a ſhare out of the uſual allowance to 
the bankrupt, which if he has not by having forfeited it on 
2 of gaming, the dividend to the creditors will be the 
larger, . 


* 


Johnſon verſus Wollyer. 


Ft Guildhall, coram Pratt C. J. 


EPLEVIN in London, defendant appears upon an elongata, Wher in re- 
R plaintiff declares for taking guns ö loco vocat the prin OY 2 
nories in London; defendant pleaded non cepit modo et forma. 
At the trial the plaintiff proved the taking at Rotherhithe in 
Surrey; upon which it was objected, that the plaintiff had not 
| bs proved 
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proved his iſſue, for the place is material, and therefore part of 
the iſſue under the modo et forma. The counſel for the plaintif 


admitted, that it was traverſable; but inſiſted that by not 
traverſing it particularly, the place was admitted, and could not 


de inſiſted on upon non cepit. But the Chief Juſtice held, that 
where the defendant avows at a different place, in order to 


have a return, he muſt traverſe the place in the count, becauſe 
his avowry is inconſiſtent with it; but where he does not in- 
fiſt upon a'return, he may plead non cepit, and prove the taking 
to be at another place, for it is material. Whereupon the 
plaintiff was nonſuit. * 


Manwaring verſus Harriſon. Ibid. | 
. the 17th of September (being Saturday) about two 


o'clock in the afternoon, Harriſon gave to Mamuariny 
in payment a note for 100/. by Mitford and Mertins goldſmiths, 
dated 5th of September, payable to Harriſon or order, The ſame 
afternoon Manwaring pays away the note to J. S. Mitford and 
Mertins paid all Saturday and Monday, and on Tueſday morning 


as ſoon as the ſhop was opened, and before any money paid, 
J. S. came and demanded the money, but Mitford and ns 


opt payment: Manwaring paid back the money to J. S. and 
demanded it again of Harriſon ; who refuſing to pay it, an 
action was brought. And on non aſſumpſit the Chief Juſtice 
told the jury, that giving the note is not immediately payment, 
unleſs the receiver does ſomething to make it ſo by neglecting 
to receive it in a reaſonable. time, by which he gives credit to 
the maker of the note. He left it to them whether there had 
been any neglect, and obſerved that the note was -payable to 
Harriſon who had kept it eleven days, and probably would not 
have demanded it ſooner than Manwaring did, it appearing the 
goldſmiths were in full credit all the while; The jury deſired 
they might find it ſpecially, and leave it to the court whether 
there was a reaſonable time ; but the Chief Juſtice told. them 
they were judges of that : whereupon they found pro def, and 
declared it as their opinion, that a perſon who did not demand a 
gold{mith's note in two days, took the credit on- himſelf. 
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Philips verſus Biron et a. 
: Paſ. 7 Geo. rot. 249. 1 4 


both plead jointly, that there was a judgment againſt the ment is vacated. 
plaintiff at the ſuit of Biron, which was afterwards ſet aſide by the — 
the court, but that before it was ſet aſide a capias ad ſatisfucien- not juſtified, as 
dum was proſecuted by the then plaintiff, under which he and he $1 where it is 
the other defendant, who was the officer, juſtify the impriſon- r ed for er- 
ment. And on demurrer Wearg objected, that though an er- 

roneous judgment is a juſtification, yet an irregular one is not, 

for that is a matter in the privity of the plaintiff or his attor- - 

ney. Raym. 73- The officer indeed, if he had juſtified ſepa- 2Sid. 135, 


rately, might have made a better caſe than the plaintiff; but 


having joined with him he muſt take the ſame fate. 

Et per curiam, It is a reaſonable difference in the firſt point, ; 
and like the caſe of ayoiding acts done by an adminiſtrator, 1 
where the adminiſtration is revoked, and not reverſed; in the 4 


caſe of error it is no fault of the party, but of the court, and f 
therefore binds till reverſed. But as to the other point Eyre ]. q 

differed, for he thought the court might upon theſe pleadings = 
ſeparate the oflicer, ſince it appears he is juſtified in what he has | 
done, y 


Cacteri contra, That he had waived the benefit by joining with 
the other; and now the only queſtion before the court is, he- 
ther the whole plea taking it altogether, be good or not. The 
treſpaſs is laid as joint, and the defendants juſtify it in the ſame 
manner; how then can the court ſever it and ſay that one is 
guilty and the other is not, when both put themſelves upon 
the ſame terms ? 


Adjournatur ; and this term, it coming into the paper again, Where the of- 
the court were of opinion, (Eyre J. haeſitante) that the officer — 


had forfeited his defence, by oY in the ſame plea with the for whom the 


f . . * ; 1 i 
defendant, who was plaintiff in the firſt cauſe, and cited Juſtification, be 


4 Saund, 28, 2 Crs, 27. and gave judgment pro quer. forfeits the be- 
| nefit of it. 


Attachment 
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have of a trial 
to which he is 
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Hammond verſus Stewart. 

IH E defendant ſummoned one Turner a witneſs to attend 
che trial of the cauſe, who on ſervice of the jubjury 
faid, he would not attend, but run the hazard of forfeiting the 
x007. penalty: and on affidavit of this Ketelbey moved for an 
attachment, that they might not be put to bring their action 
upon the ſtatute, ſaying they do it every day in Chancery, even 
for not attending a maſter upon his warrant. And in the 
principal caſe the court made a rule to ſhew cauſe. 


And this term the rule for an attachment i againſt the 
witneſs was diſcharged, it appearing that the ſubpoena was not 
ſerved till two in the afternoon in the city, to attend the fit- 
tings that day in Afddlex, which the court ſaid was too ſhort 
notice, and that witnefles ought to have a reaſonable time to 
put their own affairs in ſuch order that their attendance upon the 
court may be as little prejudice to themſelves as poffible. 


Eaſter Term. 


8 Georgii Regis. In B. R. 


FS S FI 


Sir John Pratt, Kut. Lord Chief Fuſtice. 
Sir Littleton Powys, Kut. 

Sir Robert Eyre, Kut. Fuſtices. 

Sir John Forteſcue Aland, Kut. 

Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 
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Glyn vex/us Yates. 


HE plaintiff recovered judgment againſt the defendant, 17 the principal 
and took out a capias ad 1 and had a non 1 | 
eft inventus returned and filed: then he took out ſcire 22 mn 

facias againſt the bail, and before the return of the ſecond ſcire cond ſci. fu. tha 

facias the principal died, upon which the queſtion aroſe, whe- 1 
ther the bail ſhould be relieved in this caſe, within the reaſon 1452. 3 Mod, 
of that practice which indulges them to ſurrender the principal 31. 


any time before the return of the ſecond ſcire facias. = 


And after argument and ſearch of precedents it was ruled, „„ 
that the bail ſhould not be relieved, they having taken the time b 
after ſuing out the capias ad ſatisfaciendum at their own peril, and 1 
_ 4 they could not diſcharge themſelves but by an actual Y 

er. 


Atkinſon 
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- Atkinſon verſus Coatſworth. 
Indentura fafta PON error out of the county palatine of Durham in an 
inter A. er B. action of covenant brought by the executor of the leſſee 


9 Rating againſt his aſſignee, wherein the breach was affigned in non. 
3 Danv. Abr. payment of rent to the original leſſor; Bootle objected, that 
266. it did not appear, the firſt leſſee ever ſealed the leaſe; and if 
he did not, then there was no obligation upon him to pay the 
rent, and conſequently no action could be maintained upon this 
covenant, which is only to pay the ſame rent to the firſt leſſor, 
as was payable by the firſt leſſee before the aſſignment. To 


which it was anſwered and reſolved by the court, that the firſt * 


deed being ſet out as indentura facta inter the leflor and leflee, by 
which the leſſee convenit et agreavit to pay the rent, that was 
an implicit averment of a ſealing by him within the reaſon of 
the caſe of Taylor v. Dobbins, Mich. 7 Geo. where fecit notam 
ſuam was held to import a ſigning. L. Raymond 1377, 


2. That if this was not ſo, yet the defendant, by covenanting 
to pay the rent reſerved. by the firſt indenture, was eſtopped to 
ſay there was no ſuch deed as could raiſe the rent. And there- 
fore the judgment given below for the plaintiff was affirmed, 


Dominus Rex verſus Inhabitantes de Rufford. 


NDAMUS direQed to the juſtices of the peace of the 


A 
— — ee 11 county of Nottingham, reciting, that within the ville of 
aer ch Rufford there are divers ſubſtantial freeholders able to contribute 
plate, - to the maintenance of the poor, and that there are no church- 
Mod. 29. wardens or overſeers to make a rate, and that there are poor 
Farteſ. Rep. unprovided for, ideo it commands them to appoint overſeers. 
Foley. 108. | 


cited in a Salk. They return, that the ville of Rufford is part of no pariſh, 
456. maß. but time out of mind has been extraparochial without church, 
Chapel or parochial rights, and that there never have been any 

overſeers of the poor, et ea de cauſa they cannot appoint. 


n . And there having been only an * obiter opinion of the court in 


dev ber the caſe of Dolting v. Brewcomblodge, Hil. 11 Ann, B. R. that 
whole court, de- Overſeers of the poor might be appointed in an extraparochial 
livered by Lord place; the court directed an argument, that the point might 


Parker. be ſolemnly determined, 


And 
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And after argument and conſideratiomgf all the ſtatutes 

relating to the poor, the court were of option, chat the pow- 
ers given by the 43 Eliz. to be executed in pariſhes, were by 
the 13 & 14 Car. 2. C. 12. extended to all townſhips and vil- 
lages, whether. parochial or extraparochial, and conſequently 
overſeers might be appointed in this caſe, for which purpoſe a 
peremptory mandamus was awarded. © © FTI 
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= Mayo verſus Archer. Re 


: . 


N trover for coods. on Not guilty pleaded a trial was had We. Whethern 
] at Nifs prius in London, n found this ſpecial and fl — 
| ls pote- 


verdict: Wnt Be: 

9413 7 nor} neee 

That one Richard Baxter for divers years before any com- Mo% 46. 
miſſion of bankruptcy taken out againſt him occupied a farm | 
of 3001. per annum,” and during ſuch occupation annually 
planted divers acres of the farm with potatoes, which he ſold 
for gain: that he likewiſe bought of other ' perſons ſeveral 
great quantities of potatoes, with intention to fell them for 
gain, which he publickly did in ſeveral markets, and that he 
hired warehouſes to put them in, till he could conveniently fell 
them. That if this makes him a trader, he committed an act 3 
of bankruptcy within the intention of the ſtatutes, and a com- * 
miſſion iſſued, and the plaintiff was made aſſignee. That | 
after the act of bankruptcy, and before any commiſſion iſſued, 
the defendant recovered judgment againſt the ſaid Baxter for 
bool. debts beſides colts of ſuit, and took a fiers facias, by 
virtue whereof. the ſheriff ſeized the goods mentioned in the 
declaration, which they find were before the bankruptcy the 
goods of Baxter. And whether Baxter was a trader or not 
within the intention of the ſeveral ſtatutes againſt bankrupts, 
is the doubt of the jury, whereon'they pray the advice of the . 
court: et fi pro quer”, they aſſeſs damages, and if not a trader, 
they find pro defendente. © | . oh METRE an Lach. 


41 1 


Chebyre Serjeant The 13 Elz. c. 7. (which the 
ſubſequent — Par. 2 — be 8 expounded) 
deſcribes a bankrupt to be one buying and ſelling for gain. 
admit a farmer or an inn-holder are not within the ſtatutes, 
and were conſtrued to be exempt before 5 4nae had made 
them ſo. Cro. Car. 549. F 1 N | 073 67 


His being a farmer will not ſcreen him, if he deals as' a 
trader likewiſe, and therefore I ſhould think ſome farmers might 
be made bankrupts under the notion of cheeſemongers. 

d remember a motion to ſuperſede a commiſſion, where it was 

Vol. I, 5 L1 held 
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held that a gentleman of the bar who had a colliery, and deal. 


in coals at urban, was ſuch a trader as might be a bank. 
rupt. He need not get his whole living by buying and ſelling, 
for the word is /ceking not getting, and therefore if he ſeeks; his 
living this way, his ſeeking it another way will. not alter the 
caſe, A dealing of this ſort gains him that credit, which 
traders give one another, and that is the beſt rule to go by, 
1 Vent. 166, 266, 29. 1 Sid. 411. 1 Lev. 17, þ 


Artificers differ from thoſe that buy and ſell, and yet they 
may be bankrupts. Such are ſhoemakers, and many others. 


There can be no doubt. but ſuch a dealing as this would 
have made him a trader, if the farming had not been found; 
now if that be taken to have altered the caſe, every man 
may take a farm, in order to avoid the ſtatutes. | 


. ' Branthwayte Serjeant contra. He might buy theſe potatoes 
in the ground, as many gentlemen do a crop of turnips, of 
which they ſell the overplus, and yet were never reckoned to 
be traders. The caſe in 1 Rell. 520. ſays, that the buying and 
ſelling in -order to promote a buſineſs which does not make a 
trader, will not cauſe a man to be a bankrupt. 2 Jones 156. 


Chief Juſtice. I think the queſtion will turn on the manner 
of finding, for there, can be no doubt but on one hand a farm- 
ex cannot be a bankrupt, and on the other, that a dealer in 
potatoes may, if ſuch a dealing be found as will ſhew.it to be 
the man's trade: it is indeed ſaid only, that he bought divers 
great quantities, which in an indictment would be ill; but [ 
am inclined to think it will be well enough here, where it is 
only neceſſary to ſhew that be ſought his living in that manner. 
J ſhould think, if a Herefordſhire man bought apples to mix 
with his own, and then fold the cyder, he would be a trader. 
As far as circumſtances can conclude, it appears-this man was 
a trader, for he bought the goods, and kept markets and 
warehouſes. Powys Juſtice accord. If a farmer ſhould deal in 
wool or hops, he will be a trader, and. ſo will an inn-keeper 


5a ſells corn in quantities, which are not conſumed in his 
ouſe. | 


Eyre Juſtice. | The verdi& muſt ſet out the quantities, that 
we may judge what ſhare of his living was ſought thus. 


- Forteſeue Juſtice ſaid the quantity muſt be mentioned, That it 


might appear whether this or farming was his chief huſineſs. 


Aljjeurnatur. And afterwards the plaintiff moved, on an aff- 
davit that the quantities were proved at the trial, that a 2 
aces 
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facins de novo might be awarded. Sed per curiam: let the ſpecial 
verdict be amended in that reſpe&t: and ſo it was, and ſtood 
over upon an ulterius. - And Mich. 9 Ges. without much argu- 
ment judgment was given for the plaintiff. * 


515 


Land verſus Harris. 


— 


T defendant gave bond to pay a ſum of money by in- 4 Ann. e. 16. 


ſtalments at 5 J. per annum, having failed at one of er . Fj 


the days, the plaintiff brought his action for the penal And law relieves only 
now Mearg moved upon the act for amendment of the law, that on payment of 


| upon paying the 5/. and coſts, proceedings might be ſtayed, ay hole prin- 
1 Sed per curiam: We cannot do it, for it never was the intent of 2 Stra. 814. 


1 | 0 See 3 Bur. 
n =" 2 that he would be put to fo Py ſeveral actions as © OY ur 


Windham verſus Wither, 
Idem verſus Trull. 


HE plaintiff brought two actions upon a promiſſory note, p,.,aice. 
one againſt the drawer, and another againſt the indorſor, 

and recovered in both. And now Wearg moved, that they 

having tendered the principal in one, and the coſts in both, no 
execution might be taken out ; which the court ordered accord- 

ingly, and ſaid they would have laid the plaintiff by the heels, if 

he had taken out execution upon both. 


Hall verſus Stone. 


PON executing the inquiry, the plaintiff was ſurprized Writ of inquiry 
with a defence, and not prepared to prove his whole de- 2 
mand; and the court ſet it aſide on payment of coſts, the da- mall by ele | 


mages being too ſmall. of plaintiff. 
| 


Lawrence verſus Jacob. 


L. an action by the ſecond indorſee of a bill of exchange x, an a&ion 


againſt the firſt indorſor, it was held ſufficient to ſay the again indorſor, 
wer had not paid it, without ſhewing a demand. — 
: 1 drawer. 
8 Mod. 43 poſt, 
2 Stra. 
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In ejeFment the 8 Sebaſtian Smith brought an ejectment againſt ſeveral per- 
8 ſons ho lived in cottages upon the waſte as paupers, to try 
cods to which Whether the cottages belonged to him as lord of the manor. 
def adant he "Lhe pariſh made defence, and the plaintiff was nonſuit, and 
pleats __-,, paid the coſts to one of the defendants who was in his intereſt; 
and upon motion the court ſaid, they could not relieve the pariſh 


* 


1 


—_— N CY 
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Connor verſus Martin. In C,B. 5 
A e . en | E 
3 94 H E plaintiff declared upon a promiſſory note made to a 
not indorſe a bill feme covert, and indorſed by her to him, and on argument 
of exchante · judgment was given for the defendant, the right being in point 
of law veſted in the huſband, and the wife having no power to 
diſpoſe of it. 


Dominus Rex verſus Archiep' Armagb. 


Wüst d of JP RROR of a judgment in Bl R. in Hibernia in a quare 
e bind impedit brought by the crown for the preſentation to the 
rae crown, tho“ church of Louth, being an advowſon in groſs. The attorney 


3 general counts that King Charles the Second was ſeiſed of this 


ag advowſon in right of his crown, and preſented one John Hul. 

ee B. en, and ſo alleges ſeveral preſentatipns by the crown, and brings 

24. down the title to his preſent Majeſty, and ſhews a Wee by 

: 8 the death of Thomas Cox. unde it belongs to the King to preſent; 
bd biſnop and Peter Jaciſon eum injuſte impediunt. 

_ ob biſhop pleads, that long before 10 Car. 1. and ever lince, 

> > © there were within the pariſh of Lauth both a rectory and vica- 


F. * *-,,., rage endowed, and that King William and Queen Mary being 


ſeiſed of the advowſon of the rectory preſented the ſaid Thomas 


_ Cox, who was admitted, inſtituted and induatd; and Narciſſus 


archbiſhop of Armagh, being ſeiſed of the advowſon of the vica- 
_ rape, in the year 1712 preſented the ſaid Peter Jaclſon; and 
„x died and Faclſen ſurvived, and before any preſentation by 


2 a tze crown, the archbiſhop, by virtue of an act of Parliament 


ob 10 Car. 1. by writing under his archiepiſcopal ſeal, united and 
cConſolidated the rectory and viearage, prout ei bene licuit : and 


T 


. ſo concludes that he claims nothing but as ordinary, wich 


t the proper averments to bring the rectory and vicarage W 


the deſeription of the act of Parliament. 
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The incumbent pleads the conſolidation in the fame man- 


ner, and the attorney general demurs to both pleas, and judg- 
ment is given below for the King, and on error in this court 


the general errors are aſſignd. | 
A n | mad % t e e 53 
Fazaterl rurren. in errore. The only queſtion; below, 
and hich I hall peak to is,/whether the crown ſhall be 
bound by this act of Parliament though not ſpecially named: 
and to prove that the King is bound, I need only inſtance in 
ſome of the exceptions out of the general rule laid down in 
the books, and ſhew that this caſe falls within them. Acts 
for the advancement of religion, learning, providing for the 
poor, are mentioned as caſes where the crown is bound. 11 C. 
70, 72, 73. 2 ut. 359, 681. Plow. 248. 5 Ce. 14. 1 Noll. 
151. | 7 | | 


This proviſion is for the advancement of learning by making 


it worth the acceptance of a man able to inſtruct the people: 


it encourages learning, when miniſters have a proſpect of be- 
ing rewarded for their pains ; and the poor will be the better 
for it, becauſe the parſon will be more able to relieve them. 
Reeve contra. At the time of the union there was a right 
in the crown to preſent on the vacancy, and the intention of 
the ſtatute was, that the union ſhould be made when both the 
rectory and vicarage were full, that ſo both patrons might 
have an equal chance; for after the clauſe which enables the 
archbiſhop to conſolidate, : the act provides, that during the 
lives of the two incumbents they ſhall enjoy the rectory and 
vicarage diſtinctly, and upon the death of either, then the two 
rights ſhall ſurvive to the other, and the patron of him that 
died firſt ſhall have the firſt preſentation : no direction is given 
for ſettling the right, where the union is made during the va- 
cancy of one; which ſhews that the intention of the Parliament 
was, to have the union made when both the incumbents were 
living : but now by this contrivance the archbiſhop is ſure in all 
events of having the firſt | preſentation of the united benefices, 


C. J. At common law two churches could not be vnited | 
without conſent of both the patrons, but now this act of Par- 


liament giving the archbiſhop a right to controul the title of 
the patrons, we muſt conſtrue it ſtrictly, that ſo the act may 
G as little wrong as poſſible : and therefore if upon conſider- 
ing every part of the act it appears to be the intention of the 
Parliament that the union ſhould be made when both the rec- 


tory and vicarage were full; as this conſtruction works the 


lealt injuſtice, we ſhall certainly follow it if pollible, 


L l 3 The 
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Eaſter Term 8 Geo. | 
The clauſe runs thus: And whereas in divers places of 


„ this kingdom of Ireland there are within one [pariſh both a 
« parſon and vicar endowed, and in ſome pariſhes more: be 


it enacted, that in every ſuch caſe it ſhall and may be law. 


<« ful to and for the biſhop of that dioceſe and metropolitan of 
that province within which the ſaid pariſhes are ſituate, by 
cc their writing under their archiepiſcopal and epiſcopal ſeals, at 
„ any time or times hereafter, to unite and conſolidate all 
« and e the ſaid parſonages and vicarages ſo being within 
* one wr” into- one intire parſonage or rectory or benefice, 
« yet nevertheleſs fo, that if ſuch parſonages and vicarages, 
4 or any of them, be at that time full of incumbents, that 
“ every of the ſaid incumbents may hold and retain to their 
c“ own uſe his and their reſpectiye parſonages and vicar 

and all the profits thereof, for ſo long time as they Teal 
& live, and continue lawful incumbents thereof; and if one or 
more of ſuch incumbents do die, or otherwiſe. ceaſe, reſign, 
be depoſed, or deprived, that then the ſaid parſonage, vi- 
& carage or benefice, fo or by any other means growing void, 
* ſhall ſurvive, remain, and accrue, to the ſurvivors of the 
4 ſaid incumbents; and after ſuch ſurvivors accruing or 


4 coming into one hand, ſhall thenceforth for ever be and 


* continue one whole and intire rectory and parſonage or de- 
* nefice, according to the union and conſolidation aforeſaid to 
& ſuch ſurviving parſon and his ſucceſſors for ever.” And 
then it goes on to direct the method of preſentation ; and as 
to this caſe the direction is, that after the death of the ſur- 


vivor the patron of him that died firſt ſhall preſent, and then 


to take it by turns, | 


Now taking all this together, I think the only view of the 
Parliament was, to have the union made when both 

were full, and therefore they provide, that though the union 
be made when both are full, yet it ſhall not take effect till 
the death of one of the incumbents. As to that which was 
the main point below, I think they were miſtaken, for I take 
ea, will be bound in this caſe : but we will con- 
ſider of it. 


Powys J. It is far from being clear to me, that the King 
ſhall not be bound by this act of Parliament. As to the con- 
ſtruction of it, I think the only reaſonable” one is, that the 
union ſhould be made in the life of both incumbents. 


Eyre J. I think this ſtatute will extend to the crown, be- 
cauſe it does not deprive the crown of any prior right, butonly 
new models it, and therefore differs from Dr. Birch's caſe, 
where the ancient prerogative of the crown was to be deſtro 
As to the conſtruction of this Ratute, I am of 1 


who. 
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Faſter Term 8 Geo. | 


archbiſhop ma uhite during the vacancy, for the power is 


given him to do it at any time or times, and then when the 


ſubſequent clauſe provides only for ſoine particular caſes, I can 
only take it to be a direction as to thoſe particular cafes, and 
not intended to abridge or controul the former power; and as 
to all other caſes not expreſsly provided for, they muſt receive 
ſuch a determination as is #reeable to law: this is what ſticks 
with me, and is the only difficulty in the caſe, whether the 
latter part of the clauſe be a reſtraint of the genera] power, 


which it muſt be admitted would (if it ſtood fingly upon that) 


include the caſe now before us. 


Forteſcue J. 1 make no doubt but the crown is bound by this 
ſtatute; but then as it works a wrong to the crown, which- 


ever way we take it, I think we are to afford it no latitude in | 


conſtruction. The caſe at bar I take to be neither within the 


words nor meaning of the ſtatute, yet nevertheleſs /o that, 


&c. is a part of the ſame clauſe, and in my apprehenſion is 
— ſame as if the ſtatute had run, yet in _ caſes anly, oc, 
for as they are introductive of a new law, they infer a nega- 
tive; and therefore if this caſe does not fall within the ſubſe- 

vent proviſions, it is not a caſe within the act of Parliament, 
an any man think the Parliament would do fo abſurd a thing, 
as to give an alternative, and not ſay who ſhall preſent fir{l ? 
And yet that will be the caſe of all conſolidations, that do 
not fall within the direction of the ſubſequent words: but 
then it is ſaid this caſe muſt be left to the deciſion of the law ; 
for my part T know of no law that will determine who ſhall 
preſent firſt; ſo that by this method of conſolidating during 
the vacancy, the archbiſhop is to unite the King's rectory to 
his vicarage, and fo to get the firſt turn; whereas take it the 
other way there will be no difficulty; it is -expreſsly determin- 
ed who halt preſent firſt, and the act does as little wrong as 
poſſible, by giving an equal chance to both: for theſe rea- 
ſons I think the court below have done right in giving judg- 
ment for the King. 


Aljournatur; and this term it was argued by Serjeant Rey- 
nolds pro queren. in errore, It being given up at the bar, that 
the crown was bound by the ſtatute, he proceeded to main- 
tain the conſolidation, ert made during à vacancy of the 
rectory. At common law all unions were derived from the 
authority of the ordinary with the litence of the crown and the 
conſent of the patrons. 2 Corp. jur. cv. 256. Cre, Bl. 500. 
2 Rull, Ar. 778. And Dy. 259. ſays, the proper time for 
an union was in a vacancy. If the ſtatute has not adjuſted 
the manner of preſenting in this particular caſe, it muſt be 
done according to the rules of the common law. 
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for as theſe things were done by conſent, the parties ſe 


„Aae matter amongſt themſelves. This af, aecording to Hat 


ton of flatutes, "muſt be conſtrued to work as little Wrong as 

+ Pollible; the law regards our advowſon as a thing of value, it 
is what we have a property in, there is a recovery in value 
for it, and it may be ſold. The, 31 H. 8. had no . 

the rights of ſtrangers; and yet, Jones Sir Willam 71. it was 

held to be implied in order to prevent a wrong. | 4 


It may be a queſtion whether by this union the patron of 
the vacant rectory has not intirely loſt this right, it being 
difficult to determine how the ancient right can ſubſiſt in the 
new created church, ſince he can never ſay that church has 
been full of his incumbent, as the archbiſhop . may 


C. J. Though the words of the act are general enough to 
take in this particular caſe; yet if it appears not to be within 
the intent and reaſon of the ſtatute, we muſt conſtrue it to be 

excluded. The plain intent was, that the union ſhould be 

upon the moſt equal terms, and the leaſt prejudicial to either 
party in favour of the other. At the time of the union the 


crown had a right to preſent, and this is to be taken away 


without any equivalent, by a conſtruction that is to let in ini- 
6 uum, and by a. contrivance that ought not to be favoured. 
Beſides the apparent injury of depriving the crown of the pre- 
ſent turn; it is conſiderable, that the a& not having ſettled 
the terms of preſenting for the future, but only where both are 
full at the time of the union, it muſt — ereate great 
difficulties in adjuſting the right upon an union made whilſt 
one church is vacant. I think this is a caſe that deſerves no 
farther conſideration, and the judgment muſt be affirmed. 
To which Powys J. agreed. Et per Eyre J. It is plain the pre- 
rogative right is invaded by the archbiſhop, who makes him- 
ſelf judge in his own caſe. Forteſcue J. accord. And the judg- 
ment was affirmed, Pais | 


\ 


* 


Curwen verſus Fletcher. 


Matters of re- De BT upon a bond: the defendant pleads in abatement, that 
n the oaths were tendered to the plaintiff by virtue of the 
ener ſtatute 1 Ges. ff. 2. c. 13. J. 23. as a ſuſpected perſon, and 
court muſt be upon his refuſal to take them, the ſame was certified to the 


＋ ö quarter: ſeſſions and there recorded, prout, &c. and afterwards 
e 49 lan the ſame was certified into B. R. by the clerk of the Pn 


* 


MWearg contra. The common law has laid down no rules : 


G2 3 
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the ſtatute directs, whereby the plaintiff became a papiſt recuſant 
convict; unde the defendant prays quad loquela remaneat ſine die, 
G. And the plaintiff demurs. errno tee 


Miarg pro quer'. This bein a dilatory, the record of ſeſ- Com. Rep, 307. 


ſions ought to have been pleadef * il. 1 Inft. 128. 5. 
Lutw. 17, 1100. 3 Lev. 334. ich. 5\Geo. in C. B. Coteſ- 
worth and More, this exception was taken and allowed; for if 
nul tiel record were replied, there muſt be no day given. Bro. 
Record 36. And though the clerk of the peace has certified it. 
hither, yet that is not concluſive, but traverſable. 41 E. 3. 


26. Bro. Traverſe of Office 2. For he does not do it as a Judge, 
but as 2 miniſteri officer. 5 | N 


2. The ſtatute x Geo. which creates this diſability, has a pro- 
viſo to exempt perſons who before ſuch tender have taken the 
oaths, and therefore it ought to have been averred that he had 
not taken them. On the ſtatute 5 Eliz. c. 4. it was always 
uſual to aver, the party did not exerciſe the trade at the time of 
making the ſtatute, 1 Ven. 148. 1 Sid. 303. Now indeed 
that is diſcontinued, by reaſon of a moral impoſſibility, of 
which there is none in our ' caſe. It will be ſaid, that this 
coming in by way of proviſo, ought to be ſhewn on the other 
ſide; but that rule does not hold place, where the matter is 
the very git of the whole. 1 Leon. 18. a * 

3. There is another proviſo, to reſtore the party on con- 
formity ; ſo that the diſability being only temporary, the de- 
fendant ought not to pray that the /oquel/a may be put without 
day. 1 Inſt. 128. b. 5 Co. Trollop's caſe. Lutw. 17, 18. 
And it has been held, that an ill prayer of judgment vitiates 
the whole plea. 5 Mod. 145. Salk, 297. 


Bootle contra. The record of ſeſſions alone does not create the 
diſability, but only that of this court, which is the ſum of all: 
and records of the ſame court need not be pleaded ſub pede 
figilt. Lutw. 40. 2. This coming in by proviſo ought to be 

by them in their diſcharge 1 Yen. 134. 1 Lev. 26. 
3- The &c, at the end implies every thing proper to make it 
a right prayer of judgment. At leaſt this ſhould have been 
thewn for cauſe of demurrer. 3 Lev. 66. Lev. Ent. 11, 
Thonſ. 191. Brownl. Red. 461, 466. 2 Med. Ent. 6. 1 Inft, 
362. Litt. § 691. 2 Lev. 19. 34 H. 6. 1, 2, 24. 


Marg. It ſtill continues a record of ſeſſions, and the clerk 


: ” peace only tranſmits an account, that there is ſuch a 
record, | 


"nr 


Where matter 
of record muſt 
be pleaded ſub 
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Et per curiam, The diſability being only temporary, thi 
plea 1. 50 the nature of a dilatory, and therefore 020 be 
pleaded ſub pede ſigilli. And it is conſiderable, whether this 
certificate be any record of this court, This does not ſeem 
to be within the general rule of proviſo's, becauſe the en- 
forcing people to take the oaths being the aim and deſign of 
the ſtatute, it is much ſtronger than the common caſe of 2 
proviſo. | 15 22 

Adjournatur ; and this term it was argued by Fazakerly 
pro guerente. This plea of a diſability cannot be pleaded after 
a general imparlance. 1 Mod. 14. Tel. 112. 1 en. 16, 
135. Neither can privilege. 3 Lev. 343. Trin. 9 Ann. in 
C. B. Kelſey v. Sedgewicke, Nor to the juriſdiction. 1 Lev, 89. 
1 Inſt. 128. as) 


2. It ſhould be with a profert in curia ſub pede figilli, whereas 
it is only with a prout patet per recordum remanens in this court. 
Bro. Record 36. Co. Litt. 128.  Lutw. 17, 18. 3 Lev. 33 
Lutw. 1100. Lit. \ 201. Mich. 5 Geo. in C. B. Mor v. 
Coatfſworth, this exception was taken and allowed on demurrer. 
'The matter of the conviction is traverſable, and ſhould therefore 
be alleged, otherwiſe you give the clerk of the peace a very 
great power to bind perſons by his certificate. 1 Leon. 205. 
Ac. 541. pl. $14. 


He mentioned the two other exceptions, for want of 1 
quonſg. and that of the proviſo, and cited the fame caſes. 


Reeve contra. The rule laid down as to imparlances is gene- 
rally right, but the reaſon of it does not extend to this caſe; 
for where you are to give the plaintiff a better writ, you muſt 
do it in the firſt inftance, that he may receive as little delay as 
poſlible ; but here we ſay the plaintiff is intitled to no wit 
at all. 5 


2. The conviction is a record of this court, and ſo need not 
be pleaded ſab pede figilli ; and this differs from the cafe of an 
outlawry, where the record is that which creates the diſability, 
whereas here the record is only the evidence of it. It is a mat- 
ter of fact, whether he neglected to take the oaths, and as ſuch 
it might have deen traverſed; and it is like the plea of aui 
action pendent in another court, which is never pleaded ſub pede 
feilli, becauſe it involves a matter of fact, whether both are for 
the ſame cauſe of action. | ts | | 


3. It will be very well without a guouſque, and there are 


many precedents ſo in the caſe of an excommunication 7 % 
1 N. 


AS. 3 832 
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| I Infl. 127» 128. Raft. 320, 33Þ, 334 Lev. Ent. II. Tho. 
gu, 1 


191. It would be well enou it was only petit judicium, 


' becauſe the court will give the proper one. 2 Lev. 19. 1 Lev. 


222. Hil.” 2 Ann. B. R. Wilſen v. Croſs, Error „ C. B. in 
replevin, the defendant pleaded priſel en auter lieu, to which 
there was a demurrer concluding in bar; and the court reject- 
ed all that came under the petit judicium, ſaying, as that was 
ſufficient, the other ſhould not vitiate it. 


He ſaid the proviſo extended only to ſuch as were to take the 


oaths upon account of qualifications, but upon looking into the 


act of Parliament, it appears to be general. 


Curia adviſare vule. And Trin. 11 Geo. reſpondes ouſter agard, 


without further argument or debate, they ſaying it could never 
be ſupported after an imparlance. 2 


Trinity 


$23 


Trinity Term, 


8 Georgii Regis. In B. R. 
Sir John Pratt, Kat. Lord Chief fuftice. 
Sir Littleton Powys, Kut. | 
Sir Robert Eyre, Kut. Fuſtices. 
Sir John Forteſcue Aland, Knut. 6 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


Dominus Rex ver/us Inhabitantes Sancti Petri-in Ci. 
vit' Oxon'. 


i” oe maſter TARY Norris having intruded herſelf into the pariſh of 
weg vii M St. Peter, was by an order of two juſtices removed to 
and ſtays forty Fawley-Court, as the place of her laſt legal ſettlement. 
dave, the gy Upon appeal to the ſeſſions they ſtate the fact ſpecially, that ſhe 
emit, © © was hired for a into Chri/t-Church College in Oxon, being 
Foley 272. an erer ur ef f 5g where ſhe ſerved part of the time; that 
Caſ. of Set. and . , a Fawley-Court, 
a during the year her miſtreſs went upon a viſit to N 

1. 139. where ſhe ſtaid three months, and took her ſervant with her. 
$ Mod. 49 and afterwards they returned to Chri/t-Church : and upon the 
11. Whole, the ſeſſions diſcharged the order for ſending her to 


Fawley-Court. 


And now upon debate it was adjudged a ſettlement in Faw- 
ky-Court, and conſequently the laſt order was quaſhed, and the 
order of two juſtices ſet up again, 


It 
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| Tt was not diſputed ſince the caſe of N dut that the 
| hiring into an extraparochial place would give a ſettlement. The 
only doubt was, whether the ſettlement gained at Chrift-Church 
was not ſuperſeded by a ſubſequent ſettlement at Fawley Court : 
and they were all of opinion it was. As to the caſe of a maſter 
who goes upon a viſit, they ſtrongly inclined it would be no 
ſettlement; becauſe it muſt have that conſequence, that he may 
be ſent away. But as to the caſe of the ſervant, they all held it 
a ſettlement; for he comes there in the capacity of a ſervant, and 
is taken to be hired into any pariſh where he ſerves forty days; | | 
and it is not material to him, whether the ' maſter goes there hat oy 
under the capacity of gaining a ſettlement or not; like the caſe wy}; n+, = 
of a ſchool- boy, he gains no ſettlement, but the ſervant that report is ftared a» 
waits upon him will. And the court ſaid, they could not take WR * 4 
the return to Griſl- church to have given her a new ſettlement ;, ſubſtantially 
there, it not being ſtated to have had a continuance” of forty right. 
days. N EE . n 


Dominus Rex verſus Inhabitantes de Lambeth. 


HE parſon lets his tithes to farm; and the farmer agrees where the par 
5 with the tenant of the land, that in conſideration of his ſon agrees that 
paying ſo much, he ſhall retaid the tithe, and gather In the 96 rengnt dh, 
whole crop without dividing : and which of the two is charge- yet the tax for 
able to the poar's rate as occupier of the tithes was the queſtion, hem _— | 
And the ſeſſions diſcharge the leſſee of the parſon, and tax the gf N04. Br. 
tenant of the land. Et per cur' The order muſt be quaſhed. Ferteſc. Rep. 
The farmer of the tithes is prima facie liable to the poor's rate, hy ow / 
and therefore unleſs he can throw that charge over upon another, 106. pl. 140. 
the tax muſt be made upon him. The tenant of the land in this Foy 25. 
caſe can never be ſaĩd to be the occupier of the tithes ; for he is 
either a perſon who buys the tithes, or elſe he is to be taken as o 
excuſed from paying any; and no body can ſay but that thou 
the parſon thinks fit to excuſe a pariſhioner, he will ſtill remain 
in point of law the occupier of the tithes. This agreement 
being only by parol, cannot enure as an under-leaſe of a thing 
that lies only in grant. Suppoſe it was the caſe of underwoods, 
which are ſold ſtanding, and tue vendee grubbs them up; can 
it be imagined, that makes him the occupier ; or ſuppoſe the 
tenant ſells the whole crop ſtanding, will that make him leſs 
the occupier of the land? If it ſhould, it would be impoſſible 
for the officers of the pariſh' to know whom to charge. | We 
muſt take this tenant of the land to be like any other buyer of the 
tithes, ſince he has no more title to them than any ſtranger 
wh2tfoever; and when the parſon- or his farmer receives a ſum 
v' money in lieu of tithe, chat is in law a receipt of the tithe ;. 
| with 
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with this only difference, that it is not tithe in kind. In the 


caſe of a compoſition (as this is) or a modus, it was never thought 
but that the parſon was chargeable as occupier of the tithe: 
therefore there being no colour to charge the tenant of the land, 

the order of ſeſſions muſt be quaſned. a 
Between the Pariſhes of Eaſtland and Weſthorſſeß. 
Turning the fer- H E fact was ſtated ſpecially on an order of ſeſſions, that 
EY 1 2 ſervant was hired for 2 year, and the day before the 
not prevent the 2 ſettlement in that pariſh, he ſhould go away immediately, 
ſettlement. which the ſervant refuſed to do, inſiſting to ſerve out the yew, 
whereupon. the maſter turned him out of doors. the 


court held this to be ſuch a fraud in the maſter, as ſhould not 
prevent the ſettlement of the ſervant. 


- - Robinſon verſus Davis. 


ende. T TPON afvdavit that the original award was loſt by comi 
| | 1 up in the Briſtol mail, which was robbed; Hao 2 
bi upon a copy of it, and had a rule for an attachment nf. 


4 b 


Fiſher verſus Emerton. 


Pract hos by HE plaintiff got judgment on the ſcire facias againſt bail, 
n 1 pending error bh principal, 20 oo them in exe- 
+... Eution; and now they moved to be diſcharged. Sed per curian: 
2 you might have applied, and had the proceedings 

ſtayed; yet we will not ſet them aſide. If an action of debt 

bal been brought upon the judgment, we ſhould have granted 

an imparlance, if it had been aſked ; but we never ſet aſide 

the judgment, when it is once ſigned; becauſe we take it, you 

by your not applying in time have ſubmitted to meet the plain- 


9 oy * 


| Noke verſus Caldecot, | 


' Warrant ofat- T T PON error „C. B. the court held, that if there be 3 
OM warrant of attorney of any term pendente lite, it is 


is ſolicient, to warrant the proceedings, and there is no neceſſity it ſhould 
Poſt, 612. 2 be of the term in the Placita. | f 
Stra. $07. Fitz 

Lid. 191. 8 Mod. 77. 8. P. 
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Colebrooke verſus Diggs: f 


HE plaintiff obtained judgment in B. R. of which error There muſt be 
5 was brought in the — 1.0 and bail put in: . bail en a 
r 


affirmance there, error was brought returnable in Parlia- erro 3 . 
ment; and upon conſideration the court held that there muſt $ Mod. 79- 
be freſh bail. | 


25 Fry verſus Carey. 


N action was brought in the therif of Linde's court Procedendo. 
againſt two partners, one brings a habeas corpus and puts 

in bail for himſelf only. And Strange moved for a procedendo, 

which was granted ; for er pag ts > IF 1 de 8 2 

to go on in either Court. 


Dominus Rex verſes Green. . | 


Moved to exhibit articles of the peace on behalf of Eliza- — 22 
beth Collet a quaker, ag ſhe an to "Hear, the court of che pence 
could do nothing. E rafts ee without oath. 


Between the Pariſhes of Hobey and Kingſbury. | 


WO juſtices adjudging the ſettlement of the huſband Adjudication of 
to be at ry and that he is likely to become huſband's ſarcle- 


ſuffici 
chargeable to Hobey, ſend him, his wife, and ſon of one year bo ted the wife 


old, to Lingſbury: and whether this was. good as te the wife with him. 


and child was the queſtion ;. and held well enough, and the 
n confirmed. 


In Middleſex, coram Pratt, Chief Fuffice 
TAS Chief 2 ed the wife's Schreien, Git the Decternten of 
4 5. per week for nurſing a child, was good wife, where evi- 


Bey. e to le, the huſband; this being a matter kw her huſband. 
tranſacted by the women. 


Michaelmas 


Michaelmas Term 

| 9 Georgii Regis. In B. R. 
Sir John Pratt, Kur. Lord Chief Fuſtice. 
Sir Littleton Powys, Kut. 


Sir Robert Eyre, Kut. Puſtices, 
Sir John Forteſcue Aland, Kut.) 


Sir Robert Raymond, Kut. Attorney General. 


Hi Sir Philip Yorke, Kut. Solicitor General. 


* 
— 
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Inter paroch Sancti Petri in Civit Oxon' and Chipping 


Wicomb in Com' Bucks. 
Hired ſervant is PON a ſpecial order of ſeſſions it appeared, that the 
ſettled where maſter of the Oxon ftage coaches hired a ſervant for a 
| Penta. Rep. year to ſtay in an inn in Micomb where the coach bait- 


ag ed, and to take care of the horſes: he lived there for the 

* Bur. Rep. whole year. But, in as much as the maſter lived all the while 
—_ in Oxford, the ſeſſions adjudge the ſettlement of the ſervant to 
be with him. Et per curiam: The order muſt be quaſhed, for 
the ſettlement is gained by the ſervice, which was in Wicomb; 
and it would be hard to make it a ſettlement in Oxon, when the 


officers there had no power to remove him. The officers of 


Wicomb might have removed him, if they had pleaſed : they 
did not do it ;-and therefore they muſt provide for him. 


Between 


Fg. TEE oO 2 2. 
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Between the Pariſhes of St. John's in the Town, and Amwell 
in the county, of Hertford, | 


Y the ſtatute 9 & 10 W. 3. c. 11. it is provided, that no 9 & 10 W. 3. 
B certificate-man ſhall gain a ſettlement in the pariſh. to 7.02... 
which he comes with ſuch certificate, unleſs he takes a leafe ment of 101. 
of 101. per annum, or {hall execute ſome annual office in ſuch f _— va 
pariſh. In this caſe the certificate-man took a farm of 101. 1. gives 4 
per annum, part of which was in St, John's, and part in Amvelh, ſetlement in 
but the greateſt part, together with the houſe, being ſtated to be he 
lie in the pariſh that received his certificate, the court held it ' 

a ſettlement there. | | 


Sir George Ludlam, Chamberlain of London, verſus Lopez. 


Y the ſtatute 6 Ann c. 16. intitled “ An act for repealing 7 C. c. 19. 

« an act for the well garbling of ſpices, and for granting Te 2% of grace 
nn equivalent to, the city of London by admitting brokers,” , forfeiture to 
it is taken notice, that the office of garbler of the ſpices is an which an intereſt 
inheritance of the city of London, and by them leaſed out for e N 
300 l. per annum, which office and duty it was convenient to 3 Mod. 103. 
aboliſh, by which the revenues of the city would be diminiſhed; 

it was therefore enacted that every broker ſhould on his ad- 

miſſion pay 40s. to the chamberlain, and a yearly ſum of 40s. 

for the uſe of the city, and that every perſon acting as a broker 

without ſuch admittance ſhould forfeit and pay to the uſe of the 

mayor, commonalty and citizens of the ſaid city, for every of- 


fence the ſum of 251. to be recovered by action of debt in the 
name of the chamberlain. 


The defendant acted as a broker without admittance; and in 
an action for the penalty the queſtion was, whether this for- 
feiture was pardoned by the laſt act of grace? 


For the defendant it was inſiſted, that this is a ſtatute offence 
of a publick nature, and the action ariſes ex maleſicio, like the 
caſe of exerciſing a trade contrary to 5 Eliz. which is always 
pardoned, unleſs it be excepted. Cre. Eliz. 632. In an ap- 
peal of murder the defendant was convicted of manſlaughter ; 
and though this was the ſuit of a private perſon, yet it was 
held that the King might pardon the burning in the hand. And 
3s the penalty is but a conſequence of the offence, if that be 

ne away, the penalty muſt fall: and it makes no difference 


that the penalty is given to the chamberlain, and not a common 
informer, 5 Co. 49+ 


Vor. I, M m 


Sed 
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Sed per curiam : This is not to be compared to the caſe of , 
common informer, who has no intereſt veſted in him till ac. 
tion brought, whereas here the city has an intereſt veſted upon 
committing the offenſe, and they may releaſe the penalty with. 
out bringing any action. They are purchaſers of this revenue 

and the laying a penalty does not make it a publick offenſe; it 
is only a ſecurity for the duty, that if brokers do not take 2 
licence, they ſhall pay ſo much; and if this penalty were not 
added, the revenue would be worth nothing, 3 fl. 238. is 
expreſs that the King cannot pardon, where the action is given 
to the party grieved; for that would be for him to diſcharge 
the intereſt of another. The offenſe againſt. 5 Eliz. is of a 
ublick nature, and indictable, but this is not. Et per Ey 
Tultice, I much queſtion, whether that caſe of the appeal be 
law, for the burning the hand is part of the judgment. ; 
This being upon a point ſaved at niſi privs, the plaintiff had 
judgment. iS: | 


Dominus Rex verſus Kelley. 


_Warrant for A” H E defendant having been formerly bound over, appear- 

treaſon executed ed the firſt day of the term upon his recognizance, and 

PR Mr: Attorney acquainted the court, that there was a new wat- 
rant againſt him for treaſonable practices committed ſince the 

” laſt term, which the officer had not been able to execute; and 
therefore deſired leave that it might be executed in court, 
which was granted, and done accordingly. 


Bland verſus Pakenhan. 
Praice, F> HE court held, that the preſence of an attorney of C. . 
at the execution of a warrant to enter up; in 


B. R. was ſufficient. 


Dominus Rex verſus Tod et al'. 


Mendamus to Y the ſtatute 6 Goo; c. 21. the juſtices of peace have 2 
proceed to judg- juriſdiction given them in ſome caſes to receive an infor- 


ment. 


„mation, and make their determination, upon a ſeizure of bran- 
ooh ave dy: upon information exhibited by the officer of the cuſtoms, 
the fact appeared not to warrant the ſeizure, but the juſtice - 

favour of the officer refuſed to diſmiſs the information, ſo 35 


owners might hank their brandy again; and now un moved > © * 
for a mandamis, to compel him to determine the matter, which 
was granted accordingly. * il ev g 


Green verſus Guantlett. 


HE court on motion for a new trial held, that the giving practice. 
notice of trial at the end of half a year after iſſue joined, 

would prevent the neceſſity of giving a term's notice, till a year 

after the laſt notice which was given and countermanded. 


pro def. 


Dominus Rex verſus Reader. 


- = IE _ / nod att nt Rr To 


HE defendant was convicted for keeping an alehouſe PraQtice, bail. 
without licence, and was thereupon committed for a 

month as the act directs. After he had lain a fortnight, he 

brought a certiorari, and upon the return of it he was admitted 

to bail; the court being of opinion, that if the conviction was 

confirmed, they could commit him in execution for the reſidue 

of the time. | | | 


Hooper verſus Dale. 


HE RE being a vacant poſſeffion, a leaſe was ſealed upon Cafusl ejector 
the premiſſes, and the defendant ejected the leſſee, and cinnot confeſs 
then gave a warrant of attorney to confeſs judgment: which 872% 
was now moved to be ſet aſide, 15 that the caſual ejector can | 

in no caſe confeſs judgment. I endeavoured to diſtinguyſh this 
from the common caſe, where the caſual ejector is only a 
48 perſon ; but the court ſaid it was à trick, and ſet 
it aide. 


SEE © DB. 


Sheather verſus Holt. 


0 
£ 


TRANGE moved for an attachment for a reſcue of one vo attachment 
taken on a capias ad ſatisfaciendum. And upon the rule to on affidavit of a 
ſhew cauſe, the court ſaid, that in regard theſe motions grew ede | 
upon them more than they at firſt intended, they would expect 


. on in all cafes for the future; and therefore diſcharged 
the rule, . 


N. B. Afterwards upon conference with the Judges of C. B. 
who grant theſe attachments every day, the court thought 
fit to come into that practice again. 


Hil. 9 Ges. Grindney v. Toufter, Meare v. Gallard, they re- 
ſumed the old rule, and required a return. Dung v. Paine, 


Trin. 5 Geo. 2. 
M m 2 The 


No attachment M R. Attorney moved for an attachment againſt him for x 
for a voluntary voluntary eſcape of one in execution for obſtructing a 
ts exciſe officer in the execution of his office ; but the court re. | 
fuſed to grant it, there being no precedent for that purpoſe; C4 
however they orcered him to ſhew cauſe, why there ſhould nc « \ 
be an information. | | bef 
N * 
| | we 
Fleming verſus Langton. 
3 HERE were four counts in the declaration, non a 
9 pleaded to three, and a demurrer to the fourth, 20 
| ny? the judgment on the demurrer, the plaintiff takes out a writ of in- 
eee, . uiry and executes it. This was moved to be ſet aſide, ther 
in fact, and ing no nolle proſequi on the roll; and it was inſiſted, that 
_— the plaintiff ought to take out a wenire, tam to try the iſſue, 
1 quam to inquire of the damages upon the demurrer. Sed jr 


* 


Replication nou 
eff attorn', muſt 
not conclude al 
ii. 


ichaclmas Term 9 Geo. 


The gaoler of Shrewſbury's caſe. 


curiam, That is indeed the courſe where the iſſues are carried 
down to trial before the demurrer is determined, and in that 
caſe the jury give contingent damages; but here the demurrer 
being determined, and the plaintiff being able to recover all be 
for upon that count; there is no reaſon why we ſhould 
_ him to carry down the cauſe to niſi privs - and as to 
the want of a noll proſequi upon the roll, he may ſupply that 
when he comes to enter the final judgment; if not, you wil 
have the advantage of it upon a writ of error, The judgment 
upon the inquiry muſt ſtand. 


Barker verſus Forreſt, 


N C. B. the defendant after ſpecial imparlance pleaded l 

privilege of an attorney of B. R. The plaintiff replied hun 

not an attorney, and concluded to the mee! þ And on de- 

murrer judgment in chief is entered for the plaintiff, but r- 
verſed on error, becauſe being on demurrer, the ; 

laintiff could have, was a reſpondes ouſter. Et per curim, 

hat there muſt be in this caſe, becauſe though the replication 

is ill in concluding to the country, yet the plea is ill too, 

coming after an imparlance, though it be a ſpecial one. 


Lock 
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Michzelmas Term g Geo. 6588 
Lock verſur Major: 


Y ſtatute Geo. Ca 2.4+ , 30. it is provided, * That A O. 1. S b 
6 1 certificate Ef be given in evidence, and be eee _ 

« a full diſcharge of any —_ that * ae b any . the 

« creditor of fuch bankrupt.” A point was reſerved at ai, privs oh 

before Pratt C. Fo whether it was not till neceſſary to prove Ae 


G | 
an act of bankruptcy. And upon debate in open court they dee Gree | 


were all of opinion it was, for the word ſuch was relative, 
and therefore he muſt be proved to be ſuch a perſon as is before 
deſcribed. | 


Anonymous, 


HE court granted a rule for the eoroner of Venlict in Rule for coroner 
cum Salop to take up a body, in order for à new inqui- 8 the 
lition, the former having been quaſhed. N 4 


Thornton verſus Moulton. 
4 Guildhall, coram Pratt C. J. 


A the opening of the books the two brokers met, and the What aa tender 
ſelling broker told the other, he was ready to transfer; f hens 
the other alleged it was uſual to indulge the buyer for two or 

three days, and that he would find his principal in that time, 

which the other not diſagreeing to, nothing further was done. 

And for want of having the buyer called at the books the firſt 

day of the opening, the Chief Juſtice ruled it not a good tender, 

and the plaintiff was nonſuited. | 


Hopſon verſus Trevor. In Canc, 


HE defendant being the ſon of the late Maſter of the Syecifick per- 
Rolls, and under the diſpleaſure of his father, did upon IE 
the marriage of his daughter with the plaintiff enter into a — 
bond of the penalty of 5000/7. conditioned to ſettle one third the penalty. 

of whatever eſtate in lands ſhould come to him on the death of 27 Will Rep. 
his father. The maſter dying without a will, a very conſider- 2 507. 
able eſtate deſcended to the defendant his eldeſt ſon, who neg- 

lecting to make any ſettlement within the time limited, the 

Plaintiff brought his bill in this court for a ſpecific performance. 

The defendant by his anſwer inſiſts, that he ought to be left to 


M m 3 fue 


Bond of reſig - 


nation Where to 


be allowed. | 


account of any defect in the bond itſelf, which he held good, 
but on account of the ill uſe that had been made of it: and as to 


Where more cos FPYRESPASS for chaſing his cow, and his domeſtick fov!; 


than damages. 
Gilb. Eq. Rep. 
197. Bac. Abr. 
513. 


be ſhould be left to it; neither would it anſwer. the intent df 
. +.” the parties, which was to ſecure a proviſion for the wife and 
_ ©» Children by the ſettlement of the eſtate; becauſe if the plaintif 


whom the living was deſigned. When the nephew -was of 
age, inſtead of requiring a reſignation, it was agreed between 
them all, that Peele ſhould continue to hold the living, paying 


cauſe this is not a treſpaſs wherein the right of the freehold maj 
come in queſtion; 


ſue the penalty, having his remedy upon that at law: but Lor 
Chancellor decreed a ſpecifick performance, ſaying it was un- 
reaſonable to give an election to the defendant, when the plain. 
tiff could have none; for if the lands to be ſettled were not of 
the value of 5000 l. he could never reſort to the penalty; an 
on the other hand, if they exceeded that value, it was not juf 


was to have the penalty, it muſt be as a debt due to himſel, 
and this court would have no power to compel him to do any 
thing out of it for. their benefit. tn 8 an; 


Peele verſus Capel. In Cane. 


e P E L on preſenting Peele to a living, took a bond from 
him to reſign when the patron's nephew came of age, for 


30 J. per ann. to the nephew. Peele makes the payment for 
even years, but refuſing to pay any more, the patron puts the 
bond in ſuit; and then Peele comes into this court for an in- 
junction, and to have back his 30 l. per ann. On the heating 
the Chancellor granted the injunction, not (as he ſaid) upon 


the money, it being paid upon a ſimoniacal contract, he let 
the plaintiff to go to law for it. 35 EF 


Keen verſus Whiſtler. In C. B. 


viz, hens, geeſe, Cc. with dogs, which dogs were uſed 
to bite tame fowl, by whoſe biting they were killed. On Not 
guilty, verdict for the plaintiff ; and he had his full coſts, be- 


5 


Blackv:l 


— L. 2 R. g. 8 
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Intr. Mich. 8 Geo. rot. 212. 


N debt for a penalty, the plaintiff declares, that he covenant- A is am Kb 
ed to transfer to the defendant on or before the 21t of Septem- — _ 5 
er ſo much ſock, and that the defendant in conſideratione prasmiſ the 0 pay for t , 
rum covenanted to accept and pay for it; and then avers that not a condition 
TN was at the books the 2 1ſt of September, et paratus fuit et obtulit I Neg. 70 
—_ . ” % 5. 
ad transferendum to the plaintiff, who then and there refuſed to 


On demurrer it was objected by Acherley, that for it made it 
a condition precedent. 14 H. 4. 19. 5 C. 21. 15 H. . 18. 
Dy. 76. 2 Saund. 352. And therefore to intitle himſelf to this 
action, the . ſhould have ſhewn an actual transfer of the 
ſtock, and the rather here, becauſe the covenant was not to pay 
the money till the day of transfer, which brings this caſe out of 
the diſtinction laid down in Thorpe v. Thorpe, Salt. 171. 


Reeve contra.. Here are mutual covenants, and therefore we 
need not ſhew a performance of our part of the agreement; but. 
if we were obliged, a tender is ſufficient, eſpecially a perfonal 
one, as this muſt be taken to be from the refuſal which is al- 
leged; and it being a perſonal tender, that helps the want of 
any averment of the uſage of the company, and of ſtaying till 
the books were ſhut, acording to the caſe of Lancaſhire v. Kil- 2 Salk. 62 
lingworth, for this is like the tender of rent, where. a refuſal on 44 ** 
any part of the day excuſes the party from any longer attend - " ark 687. 
ance; beſides, this declaration is according to the precedents. * Ny, ok 
I Brawnl. Ent. I 4+ i Br. Red. 109. Lutw. 226. 5 Lev. Ent. 3 
eee | ; 


"1 


Et per curiam, In conſideratione praemiſſarum is in conſideration 
of the covenant to transfer, and not of an actual transferring, 
for which the defendant has his remedy ; or if it were, a tender 
and refuſal would amount to a performance : in all theſe caſes 
the great queſtion is, who is to do the firſt act: but when the 


transfer is to be upon payment, there is now colour to make the 
transfer a condition precedent. | 


Judicium pro quer niſi, but enlarged to next term on the im- 
portunity of the defendant's counſel, who alleged he had new 
points. Hil. g Geo. the plaintiff had judgment without argument. 


Trin. 10 Ges. the judgment was affirmed in the Exchequer 
Chamber. | | 
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the award of +. 
peremptory 
andamus. 
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Dominus Rex verſus Decan' et Capitul Dublin. 
RROR- B. R. in Hibernia,of the award of a peremptory 
mandamus to admit Robert Dowgate to his ſtall in the choy 
and his yoice in the chapter. - ON f 


The firſt mandamus recites, that the ſald Robert had been le- 


pally inſtituted and induced to his fall and voice, which the 


dean and chapter had refuſed him; ide, &fc. 

After an alias and pluries they return, that Hen. 8. by his let- 
ters patent under the great ſeal of Ireland, dated 10 May, Ann 
Regni 33. gave to the dean and chapter and their ſucceſſors a 
power to make ſtatutes and ordinances for the better govern- 
ment of the church, by virtue of which they ordained, that every 
perſon before he ſhould be admitted to his ſtall in the choir an 
his voice in the chapter, ſhould take his corporal oath 
the dean and chapter for the time being, of canonical obedi- 
ence to the dean, and to obſerve the ſtatutes and cuſtoms of the 
church, and to keep the ſecrets of the chapter. That they 
were ready to have admitted the faid Dowgate to his ſtall and 
voice, but that he refuſed to take the ſaid oath, though requeſt- 
ed fo to do, et ca de cauſa they cannot admit him. Then the 
entry goes on with a guia videtur cur”, that the return is ſuffici- 
ent, ides concedatur, et per cur* hic ordinatum eft, quad fiat breve 
de peremptorie mandamus. e e 


| Upon error of this the general errors are aſſigned, that no 
fuch writ ought to have been awarded, and that the return 
ſhould have been allowed. The Attorney General here pleads 


in nullo off erratum. © 


Fazakerley pro queren. in errore. That a writ of error will lie 


in this caſe, though that is a point never yet determined: it is 


the policy of the law, that no one court ſhould be intruſted with 
the ſole determination of any man's property; for which reaſon 
it furniſhes the party with writs of error, bills of exceptions, 


demurrers to evidence, c. If the validity of this return had 


been determined in an action, nobody will ſay but a writ of 


error would lie; and is not the very ſame matter put in judg- 


ment, only in a more ſummary way? and is not property more 


Error lies on the 
award to re- 


mand, where 


the court refuſes the court refte to bail. | 


to bail, 


and more every day the ſubject of mandamus's? 2 Cro. 6. lays all 


proceedings of courts of juſtice ought to be examinable in 


another place; and in the caſe of Aſhby v. White it was held, 
that a writ of error would lie on the award to remand, where 


Taking 
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Taking it therefore for granted chat a writ of error will lie, 
I ſhall proceed to mention my exceptions to the mandums. 


1. Here is no title to the archdeaconry ſet out, only that he 
was collated, inſtituted and inducted: in a fuare impedit they 
always ſhew a vacancy. _ © R OLTrTM. . | 
2. The writ is feln de ſe, and ſhews it to be unneceſſary, for 
being inducted he has a right to all the incidents of his office. 
Suppoſe an houſe was annexed to the archdeaconry, would this 
court grant a mandamus for that? No furely, they would leave 
| him to his ejectment: you will indeed help him into the office, 
without which he could not maintain an 2 The r. 
of a parſon is the fame, for he is put to ſue for his tithes, ant 
cannot have a mandamus to the pariſhioners to ſet them out. In 
the caſe of corporation officers indeed yau grant a mandamus to 
deliver the inſignia after the party is ſworn in; but that is | 
becauſe the office is annual, and it is -neceffary the mayor | 
ſhould have them immediately, in order to command the more » 
reſpect. | 


3. This is an eccleſiaſtical office, and therefore the right 
may not be fo properly determinable on a mandamia, as be 


the or 


Reeve contra. A writ of error may by the ſame reaſon lie on 
the award of the firſt writ of mandamus, as on the perempory 
one ; and then it is eaſy to fee, the delay would be infinite. 


The property is not determined on this writ, for it gives the 
party no right whatſoever ; on the award of a habeas corpus etror | 
will not lie. 8 C. 127. And in the caſe of the biſhop of Ld. Rem. 545. 
St. David's the entry was, that the party prayed a prohibition, F727 ies not on 
et ei non conceditur, and yet no error was held to lie of it. And hibition. EN 
in the caſe of Strode v. Palmer, Trin. 2 Geo. where this point Lill. Ent. 248, 
was ſtirred but not determined; it was however reſolved by all — 705 
the court, that it would be no ſuperſedeas to the peremptory man- ; 
damus ; and therefore I cannot imagine what uſe it will be of, 
for as the mandamus gives no right, ke has nothing to make re- 
ſtitution of upon the reverſal. 


” 


But if error will lie, yet the return is inſufficient, and there- where a corpo- 
fore the peremptory mandamus was well awarded. 1. Becauſe ration has a | 
the by-law is void, in impoſing an oath on a perſon not ob- 8 
liged to take one, and in giving themſelves a power to admi- cannot give 
niſter it. Beſides, he is not a member till admitted, and there- themſelves a 
fore this is to bind one not a member. 2. They have not ſet 22 per pro of 

| out, 


{ +7 
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538 ” 
'E 2 p 


out, when the by-law was made, perhaps it was ſince our in. 


duction. 3. They fay he was requeſted to take the oath, but 


not that it was tendred to him. 


As to the exceptions to the mandamus, I ſhall content my. 


ſelf with this general anſwer, that the party here has no - 
caſion to ſhe his title; and it was never intended he ſhould be 
as exact, as if he was anſwering an information in nature cf 


a quo warrants. 


Faxaterley. The caſe of Strade v. Palmer is very different 
from this, for that was a caſe upon the mandamus and the 
judgment of the court was founded on the words of that ſtatute, 
which are, © That if the return be adjudged inſufficient, 2 


| ty peremptory mandamus ſhall iſſue without delay.” . _ 


A mandamns is 
only to give a 
— 
a - 
fion 


See Black. Rep. 
300. 


** - 


Chief Juſtice. Here are three queſtions, _ 1. Whether the 
mandamus be good? 2. If the return be ſo? And, 3. If the wit 
of error will lie? 4 9 „ A, 
As to the firſt, it is true we grant mandamus's where other- 
wife the party would be without remedy, as to be ſworn in; 
but if that be done, we go no further, but leave him to get an 
actual admiſſion how he can: we give him a legal polleſion 
and then leave him to his remedy. Indeed in the caſe of 


mandamus's to. reſtore, we go further: but that is. becauſe he 


had an actual poſſeſſion before: and the reaſon why in the other 
caſe we do not meddle with the actual poſſeſſion is, becauſe 
when we have given him a legal one, he is by law as much in- 


titled to every right belonging to the office, as if he had the 


actual poſſeſſion, and may maintain, that right without our 


aſſiſtance, even againſt another who is in poſſeſſion of the office. 


Conſider what would be the conſequences. if we ſhould. inter- 


poſe : here are two perſons who both claim a title to the fame 
office, and each of theſe have an equal right to our aſſiſtance; 
we grant each of them a mandamus to be admitted, which writs 
are executed on behalf of both; what then are they to do when 


they come together? neither will ſubmit to the other, and ſo 
there is no remedy. but to fight it out, by which means we ar 
the inſtruments of breaking the peace. He that has the legal 


only put him in the way to purſue his proper remedy. Here has 


"Tay may maintain his right againſt any diſturbances, we 


been an induction, and that is ſufficienf;” and therefore I think 


e mandamus deſtroys itſelf. As to the cafe of the inſignia, hat 


depends upon the particular reaſon that has been mentioned. 


. But if the writ were proper, then the return is ill: ca 
they force an oath upon a man not to reveal ſecrets? I am ſure it 
is a very dangerous one: and as to the canonical obedience» 
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they may enforce. that by eccleſiaſtical cenſures without an oath. 


Dr. Sherlock's caſe was founded on an act of Parliament, which 


{aid he ſhould have a ſtall and voice; and till that was aſſign- 
ed, he was not in legal poſſeſſion of the prebend. Ante, 159. 


z. As to the third point, I am doubtful whether the writ of 
error will lie; if the return had been allowed, I ſhould think it 
hard to re- examine it. 9 4 55 ee Nr "I r "is 

Pouys Juſtice. Ifthink the mandamus is not proper, and that 
the cafe of the in/ignia ſtands. ſingle on that particular reaſon, 
that without them hobody will give the mayor due reſpe&t. * 


Eyre Juſtice. |I|think. the mandarus is good, for as to the 
want of title, here is as much ſet out as is done in the caſe of 
corporation officers, where they only ſay debito mods eleetus., As 
to the main point, I think a mandamus is very proper to ad- 
mit a man to the, exerciſe of his office; and that if a common- 
councilman, after ſwearing in, ſhould be denied admiſſion into 
the council-room, he might have a writ for that purpoſe. And 
I take Dr. Sherloc#'s caſe to be the ſame with this, for he was 
prebendary by virtue of the act of Parliament, without any further 
ceremony, and had the ſame right to his. ſeat and voice as this 
man has; and if a mandamus will not lie, I do not fee What 


. 


other remedy. he has to get into his ſtall, unleſs it be by force. 
As to the return it is certainly ill, for it is not the char - Where the char. 
ter but their own by-law that gives them power to adminiſter **7 8ives no_ | 
the oath: in the caſe of corporations Where the charter doth Hider the oath 
not impower any body to give the oath, they are forced to of office, there 
get a dedimus out of Chancery. Neither is the by-law well ng Co | 
out, for it is only inter flatuta ordinatum eft, without ſhewing purpoſe. 

when or by whom it was made. 3 


* 
21 233 — . LY 1 4 


This entry of the award of a peremptory mandamus is no 
judgment, for want of conſideratum eft, which ſhould have been 
in. Mich, 10 V. 3. rot. $3. the writ recites, that the return 
was held inſufficient, per quod confideratum fuit, quod fieret breve 
de peremptorie mandamus tam in complemento judicit quam in ext- 
cutione cjaſdem. 16 Car. 2. rot. 135. Rex v. Majorem de Maid- 
fene. 29 Car. 2. ret. 44. Meh. 3 NV. 3. rot. 139, 142. 
7M. 3 rot. G0. are all ſo. But I do not find they ever entered 


up a formal judgment. l 


. 
4 
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This award therefare of a_peremptory mandamug is a Wa 
ment of which erfor will lie; and the party will have the ef- 
fect of it in ſuperſeding the writ, if reverſed. FF 


ad 19 DET Forteſcue 


% . a  Miſchaelmas Term 566. 


| Ported Juſtice. I think it is hard to miaivitain, that a ik 
of error will lie, becauſe without idee confideratum oft it is no 
judgment: it is againſt the nature of mandamus's, which are 
eee remedium, and great inconveniencies will follow, where 
e writ is to deliver the m/ignia, or publick records. Rylty 
ſays they were formerly Fs more than letters, and now the 
diſobedience of them is only a contempt. Entries are made 
of contempts, and yet I believe error was never brought. Bay's 
caſe was the e gr gar mandamus, and till 12 V. 2. 2 
were never entered of record, when a rule was made, chat 
| they ſhould be entered of the fame term they come in. * 


As to the point of the mandamus, I am inclined to be of 
my Lord Chief Juſtice's opinion, that it will not lie where 
there is a legal poſſeſſion, and there was not that in Sherlict's 

aſe, for he was never worn. | 


It was afterwards argued a en nd Bhs Pa 8 Gm. 
when Wearg pro quer in errore made two points, x. Whether 
the writ of error lay : and, 2. l it did, prone the 
judgment 7 erroneous. 


» wo = 


. 


M | As to the ern point, is en ienth ſequn 
- by law, and therefore a new erected juriſdiction is not exempt 
from them. Salk. 263. A mandamus is now became a formed 
. Irrit, and like other writs muſt bear tete in term. 2 Keb. gi. 
It is like a civil action, the party muſt ſhew a title, and the 
return muſt either admit or deny it, and when the 'proceed- 
ings are cloſed, the judgment is entered with an ides confide- 
deratum eff. A writ error lies upon a fine, and yet that is 
only, an ag nt of the parties upon record. 


The rights that are determined upon theſe din ay 
times of an high nature, and are of conſequence to the publick 
in keeping out an improper, or bringing in a rightful officer: 
and it is of conſequence likewiſe to the party himſelf, who 
has his private right bound by fach a determination as is made 
_ this writ. Is 


It was objected, an 
peremptory mandamus, it ma as well lie upon the firſt writ, and 
n nite. But I take it to be no con- 
ſequence, that if it lies on the laſt, it muſt lie alſo on the firſt; 
for I look upon that to be of the nature of an interlocu he 
ment, of which error will not lie, but the party muſt 
the cauſe is cloſed, 
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pany he avoided, by conſtruing 

5, as they did in the caſe 

| „Palmer, ntr. 248. and in many other in- Ante, 103, 549+ 
ſtances, which might be put. 1 Mod. 285, 106. 1 Fent. 266. | 


But then it is objected, if it be no ſuperſedeas, to what pul- 
poſe ſhould you bring it? Anſwer; per him turned out 
again, if the judgment be reverſed : that reverſal may put him 
in the ſame condition as when he brought the writ... | 


2. Taking it therefore for granted, that a writ of error will 
lie, I ſhall proceed to ſhew wherein the judgment is erroneous. 
It will de admitted, that if the original mandamus ought not to 
have been granted, then every thing done upon it muſt fall. 
A mandamus is not to give a right, but only a capacity of 
aſſerting it, which the party cannot do till he has a legal poſ- 
ſeffion ; if he has that, it is all the writ can give him, and then 
he ſtands in no need of any writ. In this caſe it appears, the 
party was in poſſeſſion of the office, which gave him a right to 
his ſtall and voice, and he might as well have taken the writ 
to the verger or the ſexton, or to have a houſe, or his divi- 
dend; in which caſes he having ſuch a right as will enable him 
to maintain an action, the law leaves him to that. Dr. Sher- 
hck's caſe is widely different, for there the letters patent were 
no more than a ding nomination, which left the right of 
admiſſion in the dean and chapter as it was before, and ſo was 
no more than the common. caſe upon a bare nomination or 
election; but the party here has at the time of ſuing out the firſt 
mandamus all that which Dr. Sherlock did not enjoy till the pe- 
remptory mandamus gave it him, 


Pengelh Serjeant contra. That the mandamus well iſſued, and 
that the writ of error would not lie. 


As to the mandamus, it appears that Dowgate has a right to 
a ſtall, and in conſequence of that he muſt have a £5 to 
come at it. It is not pretended, that a guare impedit will ie, 
nor can he bring an aſſiſe, he having the office already, and 
that for which he is contending, being only a particular pri- bh 
vilege annexed to it. He cannot have an ejectment, it not 
being ſuch a thing whereof the ſheriff can give poſſeſſion; 
nor will an action upon the caſe anſwer his purpoſe, becauſe 


= that he cannot recover his ſtall, but only damages for being 
pt out, . | 


As 


* -. - 
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As therefore! he can have none of cheſe renitdies, "he is 


under a neceflity of praying a mandamus, which lies for him 


den behalf of the crown, as he is an officer appointed by the | 


royal charter. | | 

I wonder to hear it ſaid we are already in poſſeſſion of every 
thing the writ can give us, when it appears by the ' writ and 

return, that though we are archdeacon, yet we have no fort of 


poſſeſſion of this particular franchiſe. In the caſe of the inſg- 


nia the officer is not without remedy, if a mandamus ſhould 
not be granted, for no doubt he may maintain an action of 
trover * the reaſon you do not put him to that is, becauſe 
e 7 will not anſwer the purpoſe, which reaſon holds 


equally in our caſe. 1 Lev. 119. a mandamus was granted for 


ſuch a privilege as this annexed to an office, for that was to 
give an alderman his precedency. 1 Vent. 188. 2 Roll. Ry, 
$2. Pal. 51. It is no objection, that this office is of a 


piritual nature. Sir T. Jones 199. F. N. B. 34. D. a wit 
to induct to a ſtall. | 


2. Whether the mandamus was well granted or not, will 
be immaterial” here, if I ſhew that no writ of error will lie 
upon it. It can be of no conſequence or inconvenience if 
error does not lie, becauſe the mandamus neither gives, nor 

concludes the right. Suppoſe there ſhould be a reverſal, who 
can pray that the party may be put out again? Error will not 

lie on a habeas corpus. 8 C. 127. Nor on a fine impoſed by the 
court; and yet theſe may be matters of great conſequence to 
the parties: here is no body elſe contending for this tall, or 
who can demand a reſtitution ; and if it had ever been ima- 
gined a writ of error would lie, we muſt have met with it be- 
fore now. | | 


Wearg replied. The reaſon why the party cannot bring a 
quare impedit is, becauſe that is not his proper remedy, which 
he muſt ſeek by action upon the caſe. A mandamus will not 
lie to command the providing neceſlaries upon a viſitation, but 
the party muſt ſue for procurations. In the caſe of precedence 
the + alderman could have no action, and therefore the man- 
damus might be proper. 


| Adjournatur ; and this term it was argued ex parte defendentis 
in errore on the ſingle point of the writ of error, upon which 
only the court delivered their opinions, 


Chief Juſtice, This cauſe being argued ex parte, I fuppoſe 
the plaintiff in error gives it up. Several matters have been 
ſtirred in the caſe, which might deſerve conſideration, if we 
could properly come at them ; but as we are all of opinion _ 


Fn | IO | 
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the writ of error does not lie, it is not neceſſary to enter into 
the debate of them. A writ of error is calculated to reſtore the 
party to ſomewhat that is loſt; the mandamus gives no right, 
not even a right of poſſeſſion; ſo that if the judgment ſhould be 
reverſed, ſtill the ſame right would ſubſiſt in him, which makes 
the reverſal ſignify nothing. To which Powys Juſtice agreed. 
Et per Eyre Juſtice, A writ of error only. lies on what is pro- 
perly a judgment, which this is not. I was indeed inclined 
to think it a judgment from the entries that I mentioned for- 
merly ; but upon looking further into it, I find that the entries, 
where returns have been allowed, do not warrant that opinion, 
for they are without an ideo confideratum eff. In all procedende's 
the entry is with an ideo confideratum eft, and yet it is certain 
error will not lie, neither will it on the return of a reſcue. The 
entry in the caſe of the Ayleſbury-men is, Super quo viſis et per 
curiam hic plenius intellectis omnibus et ſingulis praemuſſes, pro eo 
quod videtur curiae hic quod cauſa captionis et detentionis ſupranominati 
A. B. non pertinet ad hanc cur. ideo remittitur, without an ideo 
conſuderatum eft;, which entry was made on great conſideration, 
and is an argument the judges thought that not to be a'caſe 
relievable by writ of error, Et per Forteſcue Juſtice, Entries 
of mandamus's are of late date; perhaps in Ireland they do not 
enter them yet: the party cannot reverſe this return, and why 
then ſhould he bring a writ of error? There would be no end 
of proceedings, if all ſorts of officers that are intitled to a 


mandamus ſhould be hung up by writs of error. Per curiam; 
The writ of error muſt be quaſhed. | 


. Afterwards a writ of 8 was brought in Parliament, and Forteſe. Rep. 
the judgment of B, R. in England affirmed with 60 J. . 


coſts, 


Hilary 


e 


5 9 Georgii Regis. In B. R. 


Sir John Pratt, Kat. Lord Chief uſtice. 
Sir Littleton Powys, Kut. ah 
Sir Robert Eyre, Rat. & Tuſtices, 
Sir John Forteſcue Aland, Kut. 
Sir Robert Raymond, Kut. Attorney General. 
Sir Phillip Yorke, Kut. Solicitor General, 


— 
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Between the Pariſhes of Burleſcome and Sampford 


Peverell. 
Executing the HE ſeſſions on a ſpecial order adjudge, that executing 
CITE: - the office of tithingman would not gain a ſettlement. 
ſettlement. Et per curiam, The order muſt be quaſhed, for this is 


an annual office in the pariſh within the words and meaning 
of the act of Parliament. | 


Between the Pariſhes of St. Michael in Bath and Nunny in 
com' Somerſet, 


order to remove RD E R of removal, reciting that the wife of B. who is 
a married wo- now living, and C. his child, had intruded, &c. and 
A 6 were likely, &c. and that the place of ſettlement of the wife 


the is ſent from and child was in St. Michael, they are therefore removed thither. 


her huſband. Tt was moved to quaſh the order, becauſe it did not ww 


2 


* 
— 


\ 
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te huſband was at the time of the removal in the pariſh of 
5+. Michael, ſo that it may be they ſent the wife away from 
te huſband. Sed per curiam, We cannot intend he was not. 
if he was in the pariſh from which the was ſent, that indeed 
would vitiate the order: butas neither of theſe facts appear againſt 
the order, to ſatisfy us that it is bad, we are not to preſume it | 
to be ſo, and therefore it muſt be confirmed.“ B "See 1Bur.Rep, 


Hodgkins et ux' verſus Corbet et ux; | 


VO E moved for a prohibition for theſe words ſpoken Words tanta- 
in London, ** You are a cuckoldly dog, and bid the bitch s:xvabls ang 
« your wife come out“; and cited Hil. 12 Am. Evans eee 
v. Horwood, where © She is with child,“ ſpoken of a ſingle 471. b 
woman, was held tantamount to calling her whore, and a prohi- 8 Mod. 114. 
dition went. So Paſ. 1 Geo. Milborn v. Ch, the wife libelled 
for calling her huſband cuckold, and a prohibition was grant- 
ed. Et per curiam, Formerly it was held that words tanta- 
mount were not within the cuſtom, but the later reſolutions 
have denied that caſe in Lutw. 1042. And Mich. 11 W. 3. 
B. R. Smith v. Glaſs, the words ſpoken in London were, 

« She was never married, and what is her hopeful ſon;“ and 
by the opinion of the whole court there was a prohibition, 
There muſt be a prohibition in this caſe, | 


Alcock verſus Carter. 


R. Atword moved the common motion to ſet aſide fo muth Under what cir- 
of the aſſignment of errors in a cauſe out of Ireland, Amddances the 
as related to the want of a warrant of attorney; which NN 
ey; Wilen Was gant of wacrants 
oppoled by Strange, who produced an affidavit ſworn before ot to be 
one of the Judges in Ireland, with a certificate from the proper sel ena 
officer, that there was no warrant filed; and alſo an affidavit E e 
of the agent here that he received both from Jreland, and be- 
lieved them to be authentick; and inſiſted that it now appearing 
they were not ſham errors aſſigned merely for delay, the reaſon 
upon which the common motion is made failed. Et per curiam, 
This is ſufficient to ſatisfy us that there is ſome foundation for 
our ſending a certiorari, and therefore the errors muſt ſtand, 
Strange moved for time till the next term to return a tertiorart, 
waich was granted accordingly. | | 


Vor. I, N n | Payne 
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The clerks of a 
prothonotary of 
Ci B „ are not 
intitled to pri- 
vilege. 


Ann. c. 14 
$Mod.63, $.C, 


= 


Where juſtices 
have power to 


convict on oath - 


of one witneſs, 


48 E defendant pleaded in abatement, that he WAS One of 
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the clerks of Sir G. Cooke, prothonotary in C. B. ani 
Sguib moved to ſet it aſide, Upon a rule to ſhew cauſe, Strange 
contra produced the affidavit annexed to the plea, wherein the 
defendant ſwore, that he ſerved his clerkſhip with a Common 
Pleas attorney, and that he had for many years acted as an 2. 
torney or ſolicitor, and followed no other employment. And 
after conſideration the court ſet aſide. the plea, being all d 
opinion, ſuch clerks had no privilege at all, they not being 
ſworn as attornies are, nor ever acting as clerks in the protho- 
notary's office. And that it was not ſufficient for the protho- 
notary to enter their names in his book. As to ſuch clerks a 
were actually employed under him, for ſo long as they conti 
nued in that employment, they would be privileged, but ng 
longer; as in the caſe of a Judge's clerk ; and an old rule $ Cr, 
was cited, where they were reſtrained from practiſing 3s at 


* 


7 


tornies. 


— 


Dominus Rex verſus Gage, 


T HE defendant was convicted on 5 Ann, c. 14. for uſng 
a greyhound in killing four hares, per quod he forſeitel 
oe 


| F 
Reeve excepted in the conviction, that the act of Parliament 
bad only given the juſtices juriſdiction to convict upon the cath 
of one or more credible witneſſes, whereas this was upon his 


they may con- own confeſſion, which he inſiſted the juſtices had no power u | 
dre ig the take; and it follows in the act, that the perſon ſo convided ve 
party, {hall forfeit, which word ſo is relative to the former method b 


by oath of one or more credible witneſſes: and he put the comma 
caſe upon the removal of a poor perſon, which muſt be upon 
complaint of the churchwardens or overſeers, the juſtics 
having juriſdiction only in that manner. en m 


Sed per curiam, (praeter Eyre J.) The conviction muſt r 
confirmed, The intent of mentioning the oath of one witneh 
was wry, to direct the juſtices, that they ſhould not convict a 
leſs evidence: ſuppoſe the confeſſion had not been beſore th 

- juſtices, but before two witneſſes who had ſworn it; that 
would be convicting him on the oaths of witneſles, and 1 
the evidence would not be ſo ſtrong as this. By the ch 
law confeſſion is eſteemed the highefi evidence, and in ſome 
caſes, though there are one hundred witneſſes, the part 


is tortured to confeſs. Here the juſtices had a better grind 


— 


than the oath of any ſingle witneſs, and it is a monſtrous 
thing to ſay that a better ſort of evidence ſhall not do. 


Eyre J. contra, thought there was no occaſion to carry this 
act of Parliament ſo far, the 22 & 23 Car. 2. c. 26. giving power 
to convict for this offenſe. upon confeſſion, with a different 
penalty, and that it ought to have been a conviction upon that 
ſtatute, The conviction was confirmed. 268: #8, 294 4 


Dominus Rex verſus Sarah Saliſbury. 


HE was committed to Newgate, for ſtabbing a gentleman praRtice. 

i ) with a knife, ſo that his life was deſpaired of: and having 
obtained a habeas corpus out of the King's Bench, the day be- 
fore ſhe was to be brought up ſhe moved, that a phyſician and 
ſurgeon of her own nominating might be permitted to be pre- 
ſent at the dreſſing the gentleman's wound, fo as to „e able 
to fatisfy the' court that he was out of danger, in order that they 
might bail her Sed per curium, There never was a motion of 
this nature, eſpecially ſo early as this is; the courſe is, for the 
ſtie nds of the party injured to lay his condition before the court 
when they oppoſe: the bailing : if they do not do it, then we 
may order ſuch an attendance for our own ſatisfaction; but at 
preſent the defendant has no right to demand it. 


Dominus Rex verſus Harvey et al'. 
PON a motion for an information againſt the deſend- be court wit 
/ ants, to ſhew by what authority they acted as burgeſſes, not grant in- 

having never been admitted ; the only act alleged was, their ao ogg f way 
voting for Parliament men at the laſt election. The defendants i — for Par- 
by affidavits ſhewed they were inhabitants of the borough, and liartient men. 
that as ſuch they had a right to vote, though they wereno bur- 
geſſes ; but did not deny their voting as if they were burgeſſes. 
Fer curiam, Since they had a right to vote, we will not inquire 
into that Ws which is more properly determinable in the 
Houſe of Commons. The rule was diſcharged. 


* 


Mr. Dottin's caſe. 


7 CRE T agreed to aſſign a leaſe to Sutton, who ſent for In what caſes 
Dottin an attorney to take the deeds and peruſe them. the court will 
tin drew an aſſignment, and then Sutton paid him for it and gue cen 
took back the deeds. And now Hacket moved for a rule on deeds. 
| Nen 2 Dottin 
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Dottin, to deliver him the deeds, But upon laying the caſe be. 
fore the court, they would make no rule upon the attorney, i 

appearing to be a fair tranſaction in delivering back the 

to his own client. . | 


| Lord Coningfby's cafe. 
| No 2 5 E brought an ejectment, and had rule for a trial at bar; 


l but it being upon the demiſe of a wrong perſon, he deli. 
hs pane of the vered new ejectments, and coming again for a trial at bar, the 
. % Court would not grant it, but upon payment of coſts of the for. 


* 


mer ejectment. 


James verſus Hatfeild. 
4 Guildhall, coram King C. J. 


What the guar- N infant brought an action of aſſault, and declared pr 
dian ſaid admit- guardianum. And to prove that his witneſs was the pro- 
eee a moter of the cauſe and at the expence of it, the Chief Juſtice 
"als allowed the defendant to give the guardian's declaration to that 


purpoſe in evidence, he being a perſon liable to coſts. 


of * 
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Sir John Pratt, Kut. Lord Chief Fuſtice. 
Sir Littleton Powys, Kut. ; 

Sir Robert Eyre, Kut. Fuſtices. 
Sir John Forteſcue Aland, Knt. 


Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


| Bailee verſus Vivaſh. 


N treſpaſs for taking away goods the defendant pleaded Amends not 
tender of amends, and on demurrer judgment was given for P*24avle to a 
the plaintiff : the 21 Fac. 1. c. 16. giving ſuch plea onl "os 
n the caſe of an involuntary treſpaſs with a diſclaimer, and 
is 2 Roll. Abr. 570. | 


Dominus Nur yorſu Wells. 


1 court granted a certiorari for the defendant to the Ind ment re- 
O Bailey to remove an indictment for forgery ; the de- oy from Old 
fendant appearing to be a man of good repute, and the proſe- wack 
cution upon flight grounds, | 


Nen 3 Macdonnel 
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|  Macdonnel verſus Welder. 


Hil. 9 Geo. rot. 273. | 


An entry before T N replevin the defendant avows for rent under a leaſe dated 
ment af n I 24 June; habendin, a praed' 24 die Funii, &c. virtute cyu 
leaſe will not the plaintiff entered the faid 24th of Tune. 

avoid the pay. 


ment of theo On demurrerin C. B. it was objected, that the plaintiff wa 


$ Mod. 54, a diſſeiſor by entering the 24th, when the leaſe was ndt to com- 
mence till the next day, and conſequently the poſſeſſion was not 
under the leaſe, but by virtue of a tortious fee. 


But after conſideration, judgment was given for the ayoy- 
ant; the court being of oath, there was a great difference 
between this caſe, and an ejectment, where the plaintiff who 
claims a term does at the ſame time ſhew he has gained a tor- 
tious fee; whereas here, be the entry tortious or not, it cannot 
diſcharge the contract for payment of the rent. Cro. El. 169, 
2 Leon. 99, 1 Roll. Abr. 65. The judgment of C. B. wa 
affirmed. Mar 


Holliſter verſus Coulſon. 
A latitat pre- T HE defendant pleaded non aſſumpſit infra ſex annos ; the 
_ the ſtatute plaintiff replied a /atitat ; and the court on demurrer 
I os Oar held it well enough, without ſhewing a bill of Midalhſn. 
Sty. 156. Judicium pro quer. | 


L. Raym. 1441 
j Poſt, 736. | 
| Hayward and the Bank of England, 
8 yuuy plaintiff, who kept caſh'with the Bank, on Saturdy 
oy eng nag left a note for 50 J. on Cox and Cleeve : on Monday the) 


ar gave it to the runner, who left it at the ſhop in the morning, 
where they cancelled the note; but when he called in the after 

noon for the money. according to his uſual practice, he found 

the bankers had ſtopt payment; whereupon he took a new note 

of the ſame tenor and date. And King C. J. directed the jul) 


that it would be dangerous to ſuffer perſons to deal with notes 


in this manner, and {aid the Common Pleas was of that opinion 
in the like caſe. But however he directed they ſhould only 
find the value of the note when cancelled, upon which the 
jury found 25 . the goldſmiths having paid 10 s. in the pound. 


Thompſon 
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Thompſon verſus Berry. In C. B. 1 


RES PAs for breaking his cloſe and chaſing his bull. Where no mare 
Verdict for the plaintiff and 13. damages. And the Cote chan da- 


queſtion was, if he ſhould have any more coſts than damages; G 'Eq \ Reps 


and held by the court that he ſhould have his coſts, becauſe the 197. See 4 Bur. 
22 C23 Car. 2. c. 9. extends only to ſuch actions of treſpaſs b. 1283. 
where the freehold may probably come in queſtion. ide 

Raym. 487. 3 Mod. 39. And how could the freehold come 


in queſtion upon chaſing of a bull? lin e 


Rawbone verſus Hickman. | | 
T was moved in arreſt of * that the record was, Jeofail. 
et praed querens (inſtead of af fimiliter, ſo no iſſue joined: . 
but the court held it was aid Cro. El. 435, 904. And 
Mich. 5 Geo. 2. on the authority of this caſe the court would 
hear no argument on the like objection. 450 


Nn 4 Trinity 


Trinity Term. 


1 gy Georgii Regis. In B. R. 


Mp Sir John Pratt, Kut. Lord Chief Fuftice, 


of t 

Sir Littleton Powys, Kut. | * 
Sir Robert Eyre, Knt. Fuſtices. 3 
Sir John Forteſcue Aland, Kut. ant 


Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


- 7 
Anonymous. 
3 ee 
Mandamuz to TR ANG E moved for a mandamus to the official of the « 
eee Biſhop of Glouceſter, to commit adminiſtration to the widow 4 
1 of an inteſtate, Sed per curiam, That will be to deprive the « 
ordinary of his election, in granting it to her, or the next of 
kin; therefore take your mandamus generally, to grant admini- 
{tration of the goods of the inteſtate. 
3 
Dominus Rex verſus Hotch. | 
+ IndiQtment on R. Eyre moved to quaſh an indictment on 5 liz. c. 4 
5 Elia. where it was averred to be a trade uſed at that time in 


Great Britain, inſtead of England; and after a rule to ſhew 
cauſe 1t was made abſolute without oppoſition. | 


Vin. 13 Gee. Rex. v. Pariſh, another quaſhed on the autho- 
rity of this caſe. | 


Dominus 
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Dominus Rex verſus Athoe ſenior! et junior”. - 


H E defendants were convicted at Hereford aflizes for a Murders and 
murder committed in Pembrokeſhire, which is an ancient — — 
Welſh county, and no part of the lordfhips marchers in Wales; may be tried ia. 
26 H. 8. c. 6. did not extend to all the principality of Wales, 712 11 
but only to the lordſhips marchers, where the inconvenience , 
only was recited to be: Mr. Juſtice Forteſcue, before whom. . 

they were tried, thinking it proper, a point of ſo great conſe= _ ab 
quence ſhould be ſolemnly determined, ordered a certiorari ang 
habeas corpus to be brought, by virtue of which the defendants 42 
and the conviction were both brought before the court of B. K. 

And after hearing of counſel on both ſides, and conſideration 

of the ſeveral ſtatutes of 26 H. 8. c. 4. 26 H. 8. c. 6. and 

34 & 35 H. 8. c. 26. the whole court were unanimouſly of 

opinion, that the Judges of aſſize in the next adjacent Engh/b 

county had a concurrent juriſdiction throughout all ales with 

the juſtices of the aps ſeſſions ; and conſequently the defend- . OI 
ants were well tried at Hereford. The defendants thereupon re- Set ante 30 
ceived ſentence of death, and being in the cuſtody of the mar- Ps - 

ſhal, were executed at the watering-place by Kent-/treet, being 
the uſual place of execution for his priſoners. | 


os 


Lilley verſus Hedges, | 
T2 plaintiff brings an action againſt Hedgei only, on 2 Where the co- 


covenant entered into by him and Griff, © that they f 
« and each of them will account for all rents that they or ***&rerab in 


: | ag an action aguiaſt 
either of them ſhall receive of the plaintiff's eſtate; and one only the 
aſſigns the breach, «that licet Hedges and Griffin received 7000/. vr r 
3 war: | Pa: | gned in the , 
yet they nor either of them ever accounted.” neglef of both. 
" - « $ 166. 


After verdict for the plaintiff, Mearg moved in arreſt of judg- 
ment, that though the plaintiff had an election to bring either 
a joint or ſeparate action; yet this was neither joint nor 
leveral, being againſt one only, for the neglect of both. Sed 
per curiam, The action is well brought. Perhaps the other 
never ſealed the deed: and it is no new thing for one man to 


covenant tor the act of another. The plaintiff muſt have judg- See 2 Bur, Rep. 
ment, | | ' 1190. 


Between 


and at the aſfizes they moved in arreſt, of judgment, that the the next Zrs 


| | "be paid before fecondejectment, till the coſts of the 


/ 
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| Between the Pariſhes of Allhallows on the Wall and St. Out 


4 is vous to: I TON ſpecial order of ſeſſions, the caſe was ſtated, © thy 


his fertlement is «an noe erg bound to A. — one pariſh, but by 
in C. a pariſh. © agreement fer in another pariſh :” and the < 
e {outs kim with . * 
ot N | | 
pl. 215. Et per curiam, The order muſt be confirmed. This is ex- 
actly the caſe that was in this court, Mich. 3 Geo. between the 
183. pariſbes of Holy Trinity and Shoredith, where Ferrer was bound 
$ Mod. 168. to Truly with intent to ſerve Green (as he did): and the court, 


Ante, 1b. upon 2 ſpecial reſolution, adjudged the ſettlement to be with | 


Green. Ante, 10. 
| Grumble verſus Bodily, 
Where there is HERE was a verdi& for the defendant in ejectment, 
n 28. and the plaintiff brought a writ of error, and a new 


Shs, cofs hal ejectment. And it was moved to _—_— proceedings in the 
| | were paid. Salk, 255 

40x22 Ogg 258. Et per curiam, Unleſs the plaintiff can ſatisfy us, 
lad. 225 the writ of error is brought with ſome other view than to keep 
off the payment of coſts, we will not ſuffer the plaintiff to pro- 
| ceed in his new ejectment. And he not ſhewing any thing 
fy elſe, the proceedings were ſtayed, unleſs coſts paid in a for- 

, might, - | | 


Woolley verſus Briſcoe. 


TN a ftock cauſe the defendant pleaded that the contract vn 

I not regiſtered before the firſt of November mes ——f— 
formam ſtatuti in hujuſmodi caſu editi et proviſi. e plaintiff re- 
plies, that it was 2 formam ſtatuti; upon which 
they are at iſſue, and it is found for the plaintiff, 


It was moved in arreſt of judgment, that this was an imma. 
terial iſſue, becauſe the act of Parliament does not require ſuch 
2 till the firſt of November 1721, and then the plea being 
only'to the firſt of November 1720, upon which the iſſue 
joined, the jury could not find it to be regiſtered according to 
the directions of the ſtatute. 


Sed per curiam, The time was impertinently mentioned in the 
plea; the iſſue is joined upon that part which is only materi 


= = => S 82889. 
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12. the regi ecundum formam flatuti, and therefore the reſt | 
muſt be 9 rde not, then the replication is 
ill, and ſo is the plea, and then the declaration muſt ſtand, and 


; the plaintiff have judgment. | 
; Dominus Rex verſus Ford. | 
$ Onviction on 3 Car. 1. c. 3. for keeping an alehouſe with- Conyidton for - 


out licence: and Foxteſcue objected, that in the act there is EY zle- 
a proviſo to exempt perſons who have been puniſhed by the for- <7 Cat. 264. 

mer law of 5&6 E. 6. c. 25, and therefore it ſhould have pl. 208. 

been ſaid he had not been proceeded againſt upon that act. d. 174. | 


Ts» Rog 4 


Sed per curiams That coming in by way of proviſo, he ſhould 
have ale on it in his defence; it appears he was aſked what 
he had to ſay, and therefore we may reaſoftably preſume he 
had no ſuch defence to make. The conviction was confirmed. 


Dominus Rex verſus Robbiſon major* de Helſtoun. 


8 Pengelly moved for a mandamus to him, to Mandames to 
proceed to an election of a new mayor upon the next char- 1 

ter day; it appearing by affidavit, that under a clauſe for holding claute for bald. 

over he had been in poſſeſſion four years z and it being doubt- ing over. 

ful whether, where there is a charter day, there can be an . 10.6 
election at any ſubſequent day, the court granted the mandamus. * '* 


t 
W 
e 
5 
at 
ep 
0 
ng 
to 


Cook verſus Wingheld. 


H E word ffrumpet was held to be within the cuſtom of Strunpet tants- | 
1 6 London ; but the defendant not coming far a prohibition Punt to whore, 


ter ſentence, the court denied a prohibition on the autho- 28 l 


rity of Argyle v. Hunt, though it appeared an the libel to be 8 Mod. 176. 
cp mo Sh | 3 


Dominus Rex verſus Inhabitantes de Little Dean- 


15 was ſtated, that a man took a leaſe for ſeven years, and The court will 
objected that it might be only by parel, and then it is void — 2 
for the whole, and there can be no ſettlement. Sed per curiam, a 

Then it ſhould have been ſtated to be by parol; we muſt take 

it to be by deed, otherwiſe it is no-lcaſe-at all. Order con- i ® 
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. Gray verſus Mendez. | 4 


Mich. 9 Geo. rot. 346. 
The ſtatute of | ASE by the affignee of the commiſſioners of bankrupt 1 
pues vt cy, the defendant pleads non aſſumpſit infra ſex anno, to 


- . ® bankruptcy. Which the plaintiff replies the bankruptcy, and aſſignment, and 


TIS 17» that the cauſe of action aroſe within the fix years, before the 
*afgnment. ' oc MN 


On demurrer the court held the replication to be ill; be 


cauſe when the fix years were once begun, the ſtatute runs over 
all meſne acts, ſuch as coverture, and infancy, in the caſe of 2 


fine. 1 Lev. 31. And it would be to defeat the ſtatute, as 


to all ſimple contracts, if an aſſignment at the end of five years 
= half was to ſet all at large again. Judicium pro defen- 


5 | Horſpoole verſus Harriſon. 


2 l a8 ha an action by original againſt the defendant as of ſuch 2 
gree, and the 1 place yeoman, he pleaded in abatement, that he was a lime 
writ ſhall not merchant, and not a yeoman: and on demurrer the court held 
wn Pacer do it an ill plea, and awarded a reſpondes outer, upon this ground, 
degree. that every man, be he a trader or not a trader, has a degree 
citedin2 R. by which he may be denoted ; and having a degree, (if he has 
Raym 1561. a trade likewiſe) it is in the election of the plaintiff to ſue 
him by one or the other; and ifhe ſues him by his degree, it 
is not enough for the defendant to ſay he is of ſuch a trade, be- 
Tk cauſe he does not give the plaintiff a better writ.” In this caſe 
ONE'S 7" therefore the defendant ſhould have ſhewn himſelf to be of a 
| degree higher than a yeoman, and that would have abated the 
phintiff's writ, and have given him a better. This was ruled 
upon the authority of a former caſe, where a man was ſued 3s 
yeoman, and he pleaded he was a horner, and the court award- 
ed a reſpondes ouſter. 


© Innkeeper en- I N trover for three horſes, the defendant ,pleaded, that be 
8 dor J kept a publick inn at Glaftenbury, and that the plaintiff was 


eee a carrier and uſed to ſet up his horſes there, and 360. being due 
cept in Londen to him for the keeping the horſes, which was more than they were 
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worth, he detained and ſold them, prut ei bene licuit: and on 
demurrer judgment was given for the plaintiff, an innkeeper 
having no power to ſell horſes, except within the city of Lon- 
don. 2 Roll. Abr. 85. 1 Ven. 91. Mo. 876. Tel. 67. And 
beſides, when the horſes had been once out, the power of de- 
taining them for what was due before did not ſubſiſt at their 
coming in again. | ha | Meier 


Ackeſon verſus Fountain. 
_ Mich. 9 Geo. rot. 353. 


PON a caſe made at 1 prius coram Pratt C. J. it ap- The order of an 
peared that the plaintiff had declared on an indorſement in4orice may fue 
made by William Abercrombie, whereby he appointed the pay- raf dex 
ment to be to Lowiſa Acheſon, or order: and upon producing the him only. , 
bill in evidence, it appeared to be payable to Abercrombie or 

order; but the indorſement was only in theſe words, © Pray 

« pay the contents to Louiſa Acheſon ;** and therefore it was ob- 

jected, that the indorſement, not being to order, did not agree 

with the plaintiff's declaration. SE Wal ar”. 


: 


But upon conſideration, the whole court were of opinion, it See 2 Bur. Rep, 
was well enough, that being the legal import of the indorſe- 216. | 
ment; and that the plaintiff might upon this have indorſed it 

over to another, who would be the proper order of the firſt 

indorſor. Judicium pro querente. | $4227 


' 


The King againft the Chancellor, Maſters and Scholars of the 
Univerſity of Cambridge. 


ANDAMUS to reſtore Richard Bentley to his academical Maxdames. 
degrees of batchelor of arts and batchelor and doctor of Fr * 
divinity, 8 

| ; 3 Bac. Abr. 532. 
Io this they return, that the univerſity of Cambridge is an Ls 
ancient univerſity, and a corporation by preſcription, conſiſt- 
ing of a chancellor, maſters and ſcholars, who time out of 
mind have had the government and correction of the members, 
and for the encouragement of learning have conferred degrees, 
and for reaſonable cauſes have uſed to deprive, That time out 
of mind there has been a court held before the chancellor or 
vice-chancellor for the determining of all civil cauſes where 
one of the parties was a member af the univerſity. And that 
Queen Elizabeth by letters patent 26 April, 3d year of her reign, 
granted them conuſance of pleas, and to be a court of record, 
4nd ſeveral other clauſes of the charter are ſet out, upon which 
2 | no 


1 > > ” p 0 
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-no\queſtiow\ariſing,” they may be omitted. That 13 Elz. thi 


and alt other charters of the univerſity were confirmed by a& af 
Parliament. That at a court held 23 September 1718, accord. 
ing to the uſage of the univerſity, before Thomas Goorh, D. D. 

the then vice-chancellor, one Cinyers Middleton, D. D. a men. 


ber of the univerſity, levied a plaint in debt for 47. 65. apain | 


the ſaid Richard Bentley, and prayed proceſs againſt him, That 
thereupon, according to the cuſtom of the univerſity, a proce 
iflued to Edward Clark the beadle, to compel the ſaid Bentley to 
appear at the next court. That before the return the beadle 
waited upon Bentley at his lodgings within the juriſdiction, and 
 ſhewed him the proceſs, and ſerved him with it: and upon dif. 
courſe ee eee the proceſs and the vice-chan- 
cellor, Bentley aid, the proceſs was illegal and 
unſtatutable, and that he would not obey it; that he took the 
proceſs out of the hands of the beadle, ſaying the vice-chan- 
cellor was not his judge, et quod proed” procancellarius flute 
cit. That at the next court held 3 October 1718, Midditm 
appeared, and declared in debt for 40. 6s. and the regiſter of 
the court exhibited a depoſition of the beadle touching the con- 
tempt, which being read, the faid Richard Bentley, according 
to the uſage of the univerſity, was ſuſpended ab omni gradi 
Ae time out of mind there has been a cuſtom ſor 
the chancellor or vice- chancellor to ſummon a congregation, 
conſiſting of ſuch and fuch particular members, who are ſpeci- 
fied in the return, who have uſed to examine and determine 
all matters relating to the univerſity, and to take away degrees 
for contumacy or reaſonable cauſe. That a congregation was 
held 17 Ofober 1718, when the vice- chancellor declared this 
whole matter to them, and defired their judgment upon it, after 
which having read the depofition and the ſeveral acts of court, 
a certain grace was propounded, according to the uſage of the 

_ univerſity, in theſe words, Cum reverendus vir Richardus Bent- 
ley collegii Trinitatis magifter, ad ſummos in hae univerſitate titai: 
et honores veſtro favore dudum promotus, adeo ſe immemorem et i 
ſui et veſtrae authoritatis dederit, ut debite ſummonitus ad comparn- 
dum et reſpondendum in cauſa coram procancellaria, obedientiam recu- 
faverit, miniſtrum uni uerſſtatis ſummomentem indignis medi: trattaverth 
procancellarium et capita collegrorum in impetiverit, 1 
oritalt 


nem denique uni uerſitatis lange ufus Regiis chartis, a 
Parliamenti flabilitam, fro nihilo habendam eſſe declaraverit j cum 
que idem Richardus Bentley fuper his cauſis ab omni gradu ſuſpenſu 
uit, et poſtea per tres dies juridicas expettatus,  comparere tann 
neglexerit j placeat vobis ut dictus Richardus Bentley ab ommn-gradi, 
titulo ot jure in hac univerſitate dejiciatur et excludatur : et fupt- 
inde per ſententiam et confidergtionem: diftae congregationis ab on 


gradu, tituls, et jure in cadem univerſitate dejeftuy et e 
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That he has not yet ſubmitted himſelf to the authority of the 
univerſity, Et his de caufis ſata authoritate academica, they can- 
not reſtore hum, 28 my | 
Cheſbyre Serjeant pro Rage. The matter - of the writs ifſuing 
having been argued upon the rule to ſhew cauſe why there 
ſhould not be a mandamus, I ſhall ſay nothing as to the writ it - 
ſelf ; but taking it to have well iflued, I ſhall proceed to con- 


ſider, whether this return be ſufficient to hinder the awarding 
a peremptory mandamus, * 


The return I take to be an inſufficient return, and therefore 
a peremptory mandamus ought to go. | 


As this is not a caſe within the act of Parliament, it muſt be 


_ conſidered as a mandamus at common law, and the return muſt 


be certain to every intent. 


That this writ is not brought for a ſmall matter, I would 
juſt mention the conſequence of the deprivation; there are many 
preferments and privileges which. can only ſubfiſt in dignified 
clergymen, and ſome of them are mentioned in our ſtatutes, 
13 Lliz. c. 12. 17 Cor. 2. , 3. 1 6. 80 that now theſe 
degrees, which at firſt were only titles of honour, (Seld. 326 to 
333.) now affect men in their Feeholds and paſſeſſions. p 


The defendants have ſhewn themſelves to be a corporation 
by preſcription, and as ſuch they are under the controul of this 
court, and therefore they, as all other corporations, mult ſhew 
the removal to be for a reaſonable cauſe, and that the proceed- 
ing has been in a legal manner, | . 


But this we ſay is neither a xeaſonable cauſe, nor a legal pro- 
Feeding. | 25 | 

As to the reaſonableneſs of the cauſe, I think the whole will 
come under theſe four heads, and if neither of them will war- 
rant the ſuſpenſion (for I am now upon that only) it will be ad- 
mitted to be illegal. 1, The firſt is, that Bentley ſaid, the pro- 
ceſs was illegal. 2. That he declared, the vice-chancellor 
was not his judge. 3. That he acted raſhly, fulte cgit. And, 


4 The taking away the proceſs, 


As to the firſt, in ſaying the proceſs was illegal, do not the 
parties every day ſay as much of your proceedings in We/tmin- 
fler-ball? Is any thing more common 1 for a man to tell the 
court, they have given ＋ ons erronice, or have charged him 
e e 
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and the judgment not erroneous; whereas in this caſe 1 am 


ſure the return has verified: what was ſaid of the proceſs, that 
it was illegal. For, 1. It doth not appear whether the officer 
was to compel the appearance, by an arreſt of the body, or 
goods, or by diſtreſs infinite. 2. The plaint was in debt, and 
therefore it ſhould have been a ſummons. 3. It is to appear 
at the next court, without ſaying when it was to be holden; 
which objection has been often allowed. 2 Cro. 314. C. El. 
105. 1 Hd. 81. 1 Vent. 181. Raym. 204. 1 Roll. Ar. 
484. 4. It is not ſaid in the citation, at whoſe ſuit, or for 
what account, he was to appear. 6 Co. 54. Theſe are all 
good objections to the proceſs, and ſhew that Bentley was well 
juſtified in ſaying the proceſs was illegal; though if it was le- 
gal, I know no harm in any man's diſputing the legality of any 


proceſs whatſover. 


2. He faid the vice-chancellor was not his judge, But 
could his denying that weaken the power of the vice-chancel. 
lor over him, if he was his judge? In theſe caſes they ought 
to have returned the occaſion of ſpeaking the words, which 
perhaps may very much alter the caſe. 


3. He faid the vice-chancellor fulte egit. What we are to 


underſtand by that expretſion, fince they have not put an anglice 
to it, I cannot tell. It may ſignify that he has acted bal 
or unadviſedly, or ſomething that is very innocent. 


4. His taking the proceſs. I do not find that he did any 
more than aſk to ſee it, and ſo received it from the officer; it 
does not appear he did not give it him again, or that he took 
it out of the officer's hands without his conſent. 


But now if all this charge againſt Bentley was true, yet it will 
never warrant the ſuſpenſion ; admitting them to be improper 
expreſſions, yet for contemptuous words a man cannot be de- 
prived, If he had faid ſo in court. perhaps he might have been 
committed ; and as they were out of court, he might be bound 
to his good behaviour ; but removals for words can never 
be juſtified. 1 Vent. 302. '2 Cro. 586, 1 Vent. 327. 3 K. 
709, 811. Gs. El. 78, 689. Ms. 247. Latch 299. Ny 
92. Palm. 451. In Baggs's cafe he charged the mayor with 
acting fooliſhly (which is the moſt they can make of ffulte gu 
but it was held, they could not remove him for it. 


But admitting all this againſt me, that there was a reaſon- 
able cauſe of ſuſpenſion, yet if there be not likewiſe a legal 
proceeding, the ſuſpenſion will be void, 
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The firſt objection to the legality of the proceeding is, that 
the vice-chancellor had no ſufficient evidence of the contempt z 
the regiſter only exhibited qugſdam depofitiones, which doth not 
conclude them to be upon oath, for depono- is a relative term, 
and muſt be applied. 'S 


But in the next place, if the word depoſition ſhould be thought 
to import the evidence to be upon oath, yet here is no authority 
to adminiſter the oath ſet out in the return: the old books call 
ſuch an oath ſacramentum fatuum. 3 Inſt. 167. Telv. 72, 111. 
A maſter in Chancery muſt be averred to have power to ad- 
miniſter an oath, or elſe the court takes no notice of it. 
Latch. 39, 133. 2 Keb. 284. | | 


Another imperfection in the proceeding is, that here was 
no notice given to Bentley, to come in and defend himſelf againſt 
the contempt; if he had been there, he might have ſo far ex- 
plained himſelf, as to have taken off the force of the expreſſions: 
he might have told them, It is true, I did fay the proceſs was 
illegal, and have ſhewn them wherein: he might have ſhewn 
that the vice-chancellor was not his judge, but that he was 
viſitable by ſomebody elſe ; and if you take /ulte egit to ſignify 
no more, than that the vice-chancellor had ated raſhly, it 
would have been eaſy enough for Bentley to have ſatisfied any 
body, but the vice-chancellor, of the truth of his aſſertion ; 
and as to the charge about taking the-proceſs out of the hands 
of the officer, might not he have replied, though I took the 
proceſs out of your hands, yet did not I give it you again, 
when [ had looked upon it? All this would have been a very 
good defence, if they had given him an opportunity of making 


it. | 


oe WS + 


But now to take it in the ſtrongeſt manner, that he was ut- 
terly defenceleſs againſt every part of the charge, and that the 
charge will warrant his ſuſpenſion ; yet ſtill there ought to 
have been notice: quia quicungue aliquid flatuerit, parte inaudita 
alta a, aequum licet ſlatuerit, haud aeguus fuerit. 11 Go. 99. 1 Sid. 
4 28.97. Sti. 446, 453» 457» 478. 1 ſhould not have 
cited theſe authorities to prove fuſt principles, but only for the 
information of ſome who attend the argument of this cauſe. 


The only matter which remain now to be conſidered is, 
what was done by the congregation in conſequence of the vice- 
chancellor's ſuſpenſion. If the ſuſpenſion was illegal, what 
was done by the congregation will fall of courſe. If the ſuſ- 
peniion was legal, yet I ſhall inſiſt the deprivation was not ſo. 
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is bounded by a reſtriction, to deprive only for reaſonable cauſe. 
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The defendants tnemſelves have ſhewn, that even this body 
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Now though the ſuſpenſion, and the non- appearance for three 


, court-days to ſubmit himſelf (which by the way he was never 


called upon to do) will warrant a deprivation by the congre- 
gation; yet it is but reaſonable that this accuſation ſhould be 
made out to them in a proper manner: and ſurely theſe gen- 
tlemen will never contend, that becauſe Mr. Vice-chancellor 


narravit the contempt, and petiit the judgment of the congre- 
" gation de pracmiſſes, that this is ſufficient to found the ſentence 


upon. But they tell you, they inſpected the acts of the court, 
and heard the depoſitions ; perhaps there were no acts of court 


relating to this matter entered in the books; the expreſſion is 


general, inſpectis aftibus curiae, without referring it to this caſe, 


But further: If the ſuſpenſion without notice could be got 
over, yet the deprivation never can. It was never imagined, 
that a member of a corporation, whoſe only privilege is per- 
haps to dine at the ſame table with Mr. Mayor, could be re- 
moved without a ſummons; and then a fortiuri there ought to 
be one in this caſe, where the conſequence will be the loſs of 
ſeveral valuable preferments. It would be miſpending your 
time, to cite caſes to prove the neceſſity of a ſummons, and 


therefore I ſhall reſt it upon the notoriety of the fact, which is 


every day's experience. 


The defendants have founded their proceedings on cuſtom, 
preſcription, and act of Parliament, all ſubjects of the juriſ- 
diction of this court; and if on the one hand they cannot re- 


| ſore him ſalva authoritate academica, on the other hand this 


deprivation cannot conſiſt with the preſervation of all rights, 
liberties, and rules of law, which the members of the univerſity 
are intitled to as Engliſhmen. | 


' Compns Serjeant contra. The nature of the proceeding at 


the ſuit of Dr. Middleton is no more than an outlawry or ex- 
communication, to compel the appearance of the party: Ex- 


cerpta ex Statut. Oxon, printed in 1674. tit. 21. de judictis. 


Ide return amounts to ſhewing a juriſdiction to hold plea, an 


action properly inſtituted againſt Bentley, his contempt to the 
court, for which he was ſuſpended, and afterwards upon bis 
non-ſubmiffion deprived. 


It is very true what my brother Cheſtyre has ſaid, that degrees 
in univerſicies were firſt introduced to encourage learning 


learned men; but then it is, no conſequence, that if learned 
” mein 
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them, they may not be ſuſpended or deprived. | _ 


To conſider therefore the ſeveral parts of the return, 1 ſhall. 


firſt endeavour to contradict what Bentley faid to the officer, that 
the proceſs was illegal. It appears the vice-chancellor had 
juriſdiction of the cauſe; it is averred to be agreeable to the 


courſe of the court, which anſwers the two firſt objections, 


that it ſhould have diſtinguiſhed how the officer was to compel 


the appearance, and that being in debt it ought to have been 


a ſummons. 


The objection that the time when he was to appear is not 


mentioned, would overthrow all inferior juriſdictions that hold 


courts at no certain time, but only ſummon one when they 
have buſineſs, in which caſe the party muſt take care to in- 


form himſelf as well as he can. The diſtinction is, where the 


courts are held at a certain day, and where not. Dy. 262. 


2 C. 214. 2 Bulſ. 36. 2 Cro. 571. Oo. Car. 254. 1 Roll. 


Ar. 484. pl. 22, 35. Show. 95. | 


It is ſaid that it does not appear at whoſe ſuit, nor for what 
occaſion he was cited, But upon the whole return it does 
appear, taliter proceſſum fuit, that Dr. Midaleton came in and 
declared for 4 J. 6 s. ſhews it to be a proceeding upon what 
was done before in iſſuing the proceſs. : 


My brother is pleaſed to ſay, the whole behaviour does not 


amount to a contempt, and that any man may inſiſt the pro- 
ceſs is illegal, and that he is not convened before his proper 
judge : and certainly ſo he may, but then it ought to be 'in 


the courſe of a legal proceeding. If Bentley had ſo far complied 


as to have appeared before the vice-chancellor, and have inſiſt- 


ed on theſe ſeveral matters; though there ſhould perhaps have 


deen no ground for the objection, yet it would have been unrea- 
ſonable in the vice-chancellor to have taken it as a contempt. 
But when nothing of this nature is done, when there is no ap- 
pearance at all, but a great deal of matter inſiſted on without 
doors, in order to arraign the juriſdiction of the vice-chancellor, 
and the manner of the proceeding ; it is certainly a behavi- 


our which no man who is ſummoned to appear beſore a court 


of juſtice can juſtify. Is it fitting any man ſhould tell a beadle, 


that he will not obey the vice-chancellor, and that he has | 


acted foolithly ? Or is the vice-chancellor to fit and hear all 
this, wheat ſhewing he has a power to puniſh ſuch a con- 
tempt WE: 


But then it is objeted, that though this be a contempt, yet 


the manner of the proceeding was not regular. In anſwer to 
Ooz which 


ad behave themſclves in a manner that does not become 


. 
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which I would obſerve, that it is agreeable to the methods, boch 


of the common and civil law courts, to puniſh contemptuous 
words without calling in the party. If a man treats the pro- 
ceſs of this court with contempt, the way is to grant an abſo- 
ſolute attachment, without giving him an opportuity to ſerve 
you ſo a ſecond time. 


*As to the evidence of the contempt, it is averred to be ac. 
cording to the courſe of that court. A depoſition is a matter 
related upon oath : the civil law ſays it may be done at the re- 
lation of the officer, that the court will ſo far give credit to 
their own officer, as to puniſh a contempt that he only re- 
lates to them. ö 


The charge againſt Bentley for taking the proceſs, does 
amount to an actual taking away; it is de manibus ab/tulit. 


The caſe of disfranchiſement of corporators has been inſiſted 
on, but ſurely that does not come up to this. There the right 


of the officer is finally concluded, whereas here is only a 


ſuſpenſion till a ſubmiſſion : beſides the members of acorporation 
have an intereſt in one another, but Bentley's caſe has no re- 
lation to any body elſe. 


The method of the whole proceeding, both as to the ſuſpen- 
fion, and what was done by the congregation, may be. right, 
though it does not tally with the method of our common law 
proceedings. A feme covert may ſue in the ſpiritual court 
without her huſband, and in a motion for a prohibition caſes 
ſhould be cited to prove the neceſſity of the huſband's joining 
in a ſuit, yet we ſhould be told at laſt, that it was the method 
of their proceedings below, and was well enough : does not 
our admiralty court enforce the ſentence of a foreign count, 
without examining into their method of proceeding ? 


I F would not have it gone away with as a notion, that the 
univerſity of Cambridge affect an uncontroulable juriſdiction. 
They only deſire to enjoy their privileges in a manner conliſtent 
with law and juſtice: they inſiſt that what they have done in 
this caſe is is fo, and therefore they hope there ſhall be no 
peremptory mandamus. 


C. J. This is a caſe of great conſequence, not only as to the 
gentleman who is deprived, but likewiſe as it will a 
the members of the univerſity in general. 


I think the return has fully juſtified us in ſending the nan. 
damus, as it ſhews the power of the vice-chancellor and tix 
congregation is only to deprive for a reaſonable cauſe; and a 
it is not pretended there is any viſitor, or any other juriſdiction, 
to examine into the reaſonableneſs of the deprivation, but tha 
of this court, . ; 
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It is the glory and happineſs of our excellent conſtitution, 
that to prevent any injuſtice no man is to be coneluded by the 
firſt judgment; but that if he apprehends himſelf to de aggriev- 
ed, he has another court to which he can reſort for relief; for 
this purpoſe the law furniſhes him with appeals, with writs of 
error and falſe judgment: and left in this particular caſe che 

arty ſhould be remedileſs, it was become abſolutely neceſ- 
biry for this court to require the univerſity to lay the Rate of 
their proceedings before us; that if they have erred, the party 
may have right done him, or if they have acted according to 
the rules of law, that their acts may be confirmdd. 


The univerſity ought not to think it any diminution of their 
honour, that their proceedings are examinable in a ſuperior 
court. I am ſure this court, which is ſuperiqr to the univer- 
105 thinks it none; for my own part I can ſay, it is a con- 
ſideration of great comfort to me, that if I do err my judg- 
ment is not concluſive to the party, but my miſtake will be 
rectited, and fo injuſtice not be done. 


As to the proceeding againſt Dr. Bentley, it muſt be agreed 
that the vice-chancellor had conuſance of the caufe, and fo the 
ſuit was well inſtituted againſt him. I muſt likewiſe take the 
proceſs to compel an appearance to be regular, being averred 
to be according to the courſe of that court. 


As to Dr. Bentley's behaviour upon being ſerved with the pro- 
ceſs, I muſt ſay it was very indecent, and I can tell him if he 
had ſaid as much of our proceſs we would have laid him by 
the heels for it: he is not to arraign the juſtice of the proceed- 
ings out of court before an officer, who, has no power to exa- 
mine it, 


When he ſaid the vice-chancellor fulte egit, it was what he 
might have been bound over for to his good behaviour; but 
I believe it is alfo eſtabliſhed, that ſuch a behaviour will 

warrant a ſuſpenſion or deprivation. A 


He faid he would not obey, but non conſtat but he thought 
better of it afterwards, and did appear, | 


I cannot think the evidence of this edntempt was ſultclent : 
2 not appear to havè been upon oath, as it ſhould have 
n. , | » 


But be theſe matters how they will, yet ſurely he could 
never be deprived without notice, I do not obſerve but it is 
e and not temporary only, as was faid at 

e dar, | k : | 
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As to the proceedings before the congregation, it does not 


appear they reheard the matter any otherwiſe than by the re. 4 
lation of the vice-chancellor. They ſhould have adjudged al 


the facts again, and have averred, that the deprivation was 


for them; whereas his de cauſis they deprived him, amounts to 


no more than that the vice-chancellor told them ſo. 


The vice-chancellor's authority. ought to be ſupported for the 
fake of keeping peace within the univerſity ; but then he muſt 


act according to law, which I do not think he has dane in this 
Caſe. | 


Powys J. accord in omnibus. 


Eyre J. The univerſity, unleſs they had a viſitor, are certain. 
ly accountable to this court. As to the deprivation, I am not 
ſatisſied, that for a contempt to the, vice-chancellor's court, 
the congregation which is another court can deprive; for it is 

not a contempt to the univerſity in general, and it is not ſaid 
in the return, that for contempts to the vice- chancellor the 
congregation can deprive. Every court has a power to puniſh 
contempts to itſelf, but I never till now heard of one court 
reſenting a contempt to another. 15 


But ſurely for a contempt they cannot deprive.” We puniſh 
our officers, but we do not turn them out. Or if they 
could deprive, it can never be done without notice. 


Though the vice-chancellor had juriſdiction in this matter, 
yet in virtue of our ſuperintendency over all inferior juriſdic- 
tions, we muſt take care he does not abuſe his authority, Do 
not we prohibit the ſpiritual court, till they give a copy of the 
libel, in all caſes within their juriſdiction! 


Forteſcue J. If they had returned a viſitor, it would be ſome- 
thing, but without that they muſt ſubmit to the juriſdiction of 
this court, which is no more than exempt juriſdictions, as the 
county palatine which has jura regulia, do. 


A deprivation can never be the proper puniſhment for a con- 
tempt, becauſe it cannot hold in the caſe of under graduates. 
I think the þehaviour of Dr. Bentley was a contempt, for which 
he might be boynd to his good behaviour, as it was out of 
court, 8 


There is another thing conſiderable in this caſe, whether 
upon any account the univerſity can deprive a man of his de- 


Brees 3 a auſe he is in from the crown, whence the power ori- 
OWS. | i | 
F Beſides, 
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Beſides, the objection for want of notice can never be got 
over. The laws of God and man both give the party an op- 
portunity to make his defence, if he has any. I remember to | 
have heard it obſerved. by,a very learned man upon ſuch an 
occaſion, that even God himſelf did not paſs ſentence upon 
Alam, before he was called upon to make his defence, Adam * 8 
(ays God) where art thou! Haſt thou not eaten of the tree, Seſſ. Caf. 219. 
whereof I commanded thee that thou ſhouideſt not eat? And * 779. | 
the ſame queſtion was put to Eve alſo. Per cur', ulterius con- 
cilium. ö | 3 1 | 


* 


Hil. 10 Geo. it was argued a ſecond time by Mr. Reeve for 
the writ, and Mr. Attorney General e contra. And without 
entering much into the debate of the other matters, the court 
held the whole proceeding to be illegal for want of a ſummons, 
and ſo granted a peremptory mandumus. 


. * 2 2 * 


8 the Pariſhes of F oſton and Curkow. 
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WO juftices ſend a poor perſon from Fo/on to Carlton. After an order 
On appeal the order is quaſhed, and at three months of LEY 
end two juſtices, without ſhewing any new ſettlement ſince teacher te 
the laſt order, make a new order to remove him from F. to C. removes a ſe- 

a ſecond time. Et per curiam, The laſt order muſt be quaſhed. ian ar, 
The caſe of Barrow v. ngoldſby, Paſ. 11 Ann. was at the diſ- new ſettlement. 
tance of nine months, but the court quaſhed it, becauſe there © Wt was 
could be no inconvenience in putting them to ſhe a new ſet- 


tlement. 


Dominus Rex verſus Unitt. 


85 H E court declared that a declaration in ejectment was ſo Eje&ment is a | 
far a proceſs of the court, that they would puniſh con- 2 of the 


temptuous words on the delivery of it, as a contempt of this Sk. 260 
court. | : . 


Dominus Rex verſus Burchett. 


b court ordered an attachment ni// againſt the town Contempt. 
clerk of Guildford, and a defendant convicted on the 12 * 
game act, for granting and ſuing out a replevin of goods dif- ? ©” Et 
trained for the penalty. But on ſhewing cauſe the next term, © 
when Eyre J. only was, preſent, he diſcharged the rule, becauſe _ 

it was only a contempt to the inferior juriſdiction of the juſ- 

tices, and in that caſe B. R. never interpoſes. | | 
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Dale verſus Johnſon, 
Ae nifi prius in Middleſex, coram Pratt C. J. 


Evidence. - "THE defendant in the action aſſigned for error, that the 
| E 1 plaintiff died before judgment: and to prove it he called 
2 wife 8 8 and the Chief Juſtice allowed her to 
de a witneſs, Quare tamen, for that is be the queſtio 

which was then to be tried. r 


o 
* 


Mountcan verſus Wilſon. Ibid. 


Coram Eyre and Forteſcue Juſtices. 


All &s done by \ Certificate from the commiſſioners for ſtating the debts 
muſt | aprons of the army was offered in evidence, but rejected, be. 
during their Cauſed it appeared to be ſigned by one at a time at their houſes, 
ſitting. 


Dor RR the Judges being of opinion that it could only be ſigned dan 


upon the commiſſion, like the dean and chapter of Fernes's 
of capitulariter congregati 1 54] 


„ 


Where there is = I US TICE Powys (who fat for Lord Chancellor) delivered 
* 5 ue a ſpecial reſolution on this caſe. 
trouble, the 


ſurplus ſhall be A woman makes her will, and amongſt ſeveral ſmall legacies 
diſtributed, | 5 


o Mod. 9, he fays, And to 4, B. my executor 51. for his care in ful- 
2 P. Will. 158. filling my will, 

See P. Will. 7. 55 | NE 
This has long been a litigated queſtion, whether the executor 
ſhould have the ſurplus, where there is a ſpecifick legacy to 
x Vern. 473 him. The caſe of Forſter v. Monk before Lord Jefferies was 
3 673. ſoon after the ſtatute of diſtributions, and he held that the ſur- 
190 79% plus ſhould be diſtributed, The three commiſſioners of the 
| great ſeal afterwards reverſed this decree, but upon appeal to 
the Houſe of Lords the reverſal was reverſed, and the decree 

or a diſtribution ſet up again. 2017 


z P. Will, 114. The next was the Ducheſs of Beaufort's caſe, where the 
: uſe of the plate was given her for life, and Lord Cooper de- 
creed a diſtribution ; but the Lords reverſed it, becauſe it was 

only a poſſeſſion of it that was given her, and no property. 


5 The 
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who decreed a diſtribution where the deviſe to the executor was 
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Then came the caſe of Litlebury v. Buckley, which was in a Vera, 617. 
equity court of Londen before Sir Peter King the Recorder, 


l his effects beyond ſea. But there being in that caſe a ſtrong 
3 of a contrary intent, the Lords allowed themſelves a 
latitude of examining ſuch proof, and thereupon reverſed that 


The laſt caſe I ſhall mention was that of May v. Lewen in 2P, Wil, 
this court in February 1720, before the preſent Chancellor, oy 
where there was a deviſe to two executors of 507. a- piece for 
their trouble and pains ; and a diſtribution was decreed. 


* 


This caſe, is the very ſame with the caſe at bar. The 
giving a legacy for his care, ſhews Ry the teſtator intend - 
ed him only as a truſtee, and therefore I found myſelf upon 
thoſe words, in decreeing a diſtribution in this caſe, _ | 


MB. This being vexata quaeſtio, in 1725, King, then Lord a 

Chancellor, brought a bill into the Houſe of Peers (which 
paſſed that Houſe) to ſettle the point; but upon ſendin 
it down to the Commons it was thrown out upon the 
reading; a bill ſent up by the commons to prevent bribery 
and corruption in cleftions having been refuſed to paſs in 
the Houſe of Lords. The bill was to have ſettled it for 
the benefit of the executor, | | 


Lock eagle Wright, 
Hil. 7 Geo. rot. 353. 


F plaintiff declares, that the defendant by his writing 70. $t. 2. . 1, 
indented agreed with the plaintiff, that he (the defend. Where there ara 
ant) would accept of the plaintiff 5001. fourth ſubſcription ſo des adde eg 
ſoon as the receipts ſhould be defivered out by the company, ſue without 
and would pay for the ſame 950 J. on the 5th of November next Sewing a per- 
after the date of the writing. Then he avers, that the de- . 
fendant did not pay the money gt the day. Diference be 
| anin 

The defendant demurs generally, and Mr. Lingard pro de- yall. 
fendante objeRed, that the Saint had not 3 delivery of 8 Mod, 40, 
any receipts, or an impoſſibility of doing it, and cited 1 Zatw. 
245- Salk, 171, "MTs 67k | 


Probyn 


"I 
* 6 
* 


Probyn contra anſwered, That there were mutual remedies, 


accept; to which Forteſcue Juſtice inclined. + Sed per Prat Chief 


4 
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and therefore it need not be ſhewn. - 1 Saund. 319. 1 Ley, 274. 


4 BY 


A. ox 


- Fyre Juſtice doubted whether here was a mutual remeiy ii 
the plaintiff does not covenant to deliver, but the other only to 


Juſtice, The time for payment of the money is certain at al 


, ö te 
events; but as for the delivery of the receipts, that was leſt f 
incertain, becauſe it was impoſſible to fix a time tor that; and b 
if the defendant has made a fooliſh bargain in undertaking to I; 
pay the money on the 6th of November, whether he had the re. th 
ceipts or not, we cannot help him. The nature of theſe con- p 
tracts is for the other party to give a deed obliging himſelf to be 
deliver the ſtock; but even upon this agreement I ſhould think fc 
the defendant would have his remedy. In the caſe of a deed th 
poll, if the leſſee enters and enjoys the land, the other ſhal 
maintain debt for rent, and yet the whole is the words of the 
leflor. - | 5 th 
Paſch. 8 Gee. it was argued a ſecond time by Vel pro difa- 5 
dente. It will not be diſputed but that generally {peaking the 5 
word pro will create a condition precedent. x ent. 147. 2 Mad. bi 
33. 1 Lev. 87. Salt. 112. And that it will do ſo in this caſe, (ic 
if I can clear it from two objections that have been made, 
1. That here is a mutual remedy ; and, 2. That here is a par- 
ticular day fixed for the payment of money. th 
As to the firſt ; That is begging the queſtion, for I take it 
there is not a mutual remedy, the words being the words of the 
defendant only, That he will accept the ſubſcription, and pay 5 
for the ſame: which lays the plaintiff under no obligation 1 
to deliver the receipts. 1 Saund. 320. | T 
2. As to the- ſecond objection, that there is a particular day 
appointed for payment of the money; I do admit, that if it ap- X 
ared upon the contract, that ſuch a day muſt of neceſſity happen 2 
before the receipts could be delivered, it would then be very dif- Fa 
ficult to anſwer it ; but that is not this caſe, for the company 8 
might if they pleaſed have giyen out the receipts; and that h » 
brings the caſe within the diſtinction laid down by Lord Chief 5 
Juſtice Halt in the caſe of Thorpe v. Thorpe, Salk. 17 1.  Belides, het 
it is obſervable, that this is an entire covenant, to accept = 


pay, ſo that he is not to pay till he can accept. Lutw. 499 , 


Trinity Term 9 Geo. 


' Reeve contra. I admit the firſt part of Mr, Hs argument, 
but inũſt on the two. objections he has taken notice of, as ſuf- 
kcient to bring this caſe out of the reach of that general 
Here is a certain ſum to be paid at a certain day, and that 
too beſore the other part of the contract could poſſibly be per- 
formed. The court will take notice of the South.-ſea acts, and 
by that of 7 Geo. ff. 2. it appears the receipts could not be de- 
livered by the 6th of Mvember; ſo that this caſe falls within 
the firſt diſtinction of Thorpe v. Thorpe, that if a day be ap- 
pointed for payment of the money, and that day is to happen 
before the thing can be performed, an action may be brought 
for the money, before the thing be done; becaule it appears 
the party relied upon his remedy. EP ap 
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But then ſay they, here is no mutual remedy. But I take it, 
that this being an agreement by indenture, the court will in- 
tend it was executed by both parties. As to the caſes they 
are all of parol agreements, where a conſideration muſt appear 
to make it a binding promiſe; but here the action will be 
maintainable on the bare covenant. to pay, without any con- 


ſideration at all, and therefore the pro, &c. may be left out. 


Adjrurnatur. And this term Pratt Chief Juſtice delivered 
the reſolution of the court. | 1 

This is an action upon a deed poll made by the defendant, 
and whereby he covenants to accept ſo much ſtock, and to pay 
for the ſame, and the plaintiff in an action for the money has 
not averred a delivery or tender of the ſtock, and for this fault 
we are all of opinion, the declaration is not good. 


The intent of the gum appears to be, that one ſhould 
have the money, and the other the ſtock ; and not that either 
ſhould perform his part of the agreement, and lay himſelf at 
the mercy of the other for the equivalent. This is not a co- 
venant entered into by both parties, upon which each will have 
his mutual remedy; but it is the deed poll of the defendant 
only; and therefore though upon delivery or tender of the ſtock. 
the plaintiff will have his remedy for the money, yet the defend- 
ant on the other fide upon payment of the money will have no 
remedy to compel the delivery of the ſtock; and having no 
ſuch remedy he ſhall not be obliged to pay the money, till the 
conſideration for which it'is payable is 83 . 


The word pro: will be either a condition precedent or ſubſe- 
quent, as will beſt anſwer the intent of the parties: in this caſe . 
| it 


97 


judgment. 


Trinity Term 9 Geo. 


it muſt be 2 condition precedent, becauſe otherwiſe the inter. 


tion of the defendant to haye the ftock for his. money can never 
take effect, and this is proved by 7 Cv. 10. and 1 Inf, 20l. 
where the annuity pro una acra, ſays the book, ſuppoſes the acre 
to be firſt granted. 


The cafe of Callnel v. Brigs, (Salk. 112.) was not ſo ftron, 


for there was a promiſe to transfer, which gave a mutual . 


medy ; but yet Hott Chief Juſtice held the plaintiff to ſhe a ten- 
der, becauſe that was the conſideration for the defendant's pay. 
ment of the money. And the caſe he there puts of the file da 
hoſe for 10 J. is exactly the ſame with this. 


The reſolutions that were mentioned at the bar of the ci 
of Thorpe v. Thorpe, are all founded on great reaſon, and the 
firſt of them is agreeable to the reſolution of this caſe, which 


is an executory contract, where one is to do the act, and for the * 


doing thereof the other is to pay. | 
And this difference between a mutual covenant and a deed 
poll is likewiſe taken and allowed in the caſe of Pordage v. (al, 
1 Saund. 320. where the court were of opinion the defend- 
ant had his remedy, < otherwiſe (fays the book) it would have 
« been, if the deed had been the words of the defendant only,” 
which is this caſe, en e 


For theſe reaſons we are all of opinion the defendant muſt we 


r 
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Michael mas Term 


10 Georgii Regis. In B. R. 
e 21 
Sir John Pratt, Knt. Lord Chief Fuſtice. 

Sir Littleton Powys, Kut. 

Sir Robert Eyre, Knut. Fuſtices. 

Sir John Forteſcue Aland, Kut. 

Sir Robert Raymond, Knt. Attorney General. 

Sir Philip Yorke, Knt. Solicitor General. 


Paine verſus Maſters, 


CTION fur le ol upon a promiſſory note, the defend- Pleading the 

A ant pleads the delivery of twenty hogſheads of claret in delivery gde 
ſatisfaction, and which ipſe La the defendant (inſtead of the fadln is not 
plaintiff) received in ſatisfaction. On a general demurrer ſuffclent wich 
Strange pro quer . wig that the averring the delivery of the 28 2 
wine to the plaintiff was not ſufficient without ſhewing his ac- 
ceptance of it, which was wanting in this caſe by the defend- 
ant's name being put inſtead of the plaintiffs. - And cited 
Salk. 629. and the caſe of Hawkhaw v. Rawlings in B. R. Hil. ' 
3 Gee. in both which the court held, that the bare pleading he 
gave the thing in ſatisfaction, without ſhewing that the plaintiff 
received and accepted it, as ſuch, would be inſufficient. Et 
per curiam, Judgment for the plaintiff. Ante, 23. 


Robinſon 
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Non aſſumpſit a HE plaintiff declares againſt a carrier upon the ation 


ny AW Ou 


good ples. to an of the realm, and ſets forth, quod ipſe (the plaintiff) 5, 
_ N quirebat the defendant ad carriand” bona praed from the * 


St. Sepulchre's to Uttoxeter, diftuſque the defendant adtunc et ili. 
dem bona praed ad carriand* recepit, and afterwards loſt them. 


The defendant pleaded nan aſſumpſit, and after verdi for the 
plaintiff it was moved in arreſt of judgment, that this action 
is founded upon the tort in not delivering the goods, and there. 

fore the proper plea would have been Not gullty, 


E contra it was inſiſted, that though it is a tort, yet it ariſes 
from an agreement, and any general iſſue will be good, that 
will bring the merits of the cauſe in queſtion, As Not guilty 
in aſſumpfit. Cro. El. 470. 1 Lev. 142. Sir T. Jones 184. 
And it will certainly be aided after a verdict. 1 Sid. 340. 
1 Saund. 103. Sir V. Jones 140. Cre. Car. 78. ; 


Et per curiam, It is well enough, the undertaking to carry 
is the git of the action, and as in aſ/ump/it you may plead Not 
guilty, as was done in the caſe of Cogs v. Bernard. Salk. 26. as 
appears by the record at the end of the book, page 733. Soin 

the caſe of a tort founded on an agreement non e will 
de ſufficient, becauſe it tries the merits, as much as Not guilty 
could have done. The plaintiff had judgment. 


** 6 Mattos. — — E—_ «a % 
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. Davies verſus Hoyle. 
Where anlle V error e C. B. in an action upon the caſe on ſeveral pro- 
| CG the plata: miſes, there is judgment on demurrer as to one count, 


tif need not be Whereupon the plaintiff enters a nolle proſequi as to the reſt, and 
amerced. the defendant is put without day. | 


It was objected, that this is a confeſſion, that the plaintiff 
had no cauſe of action as to thoſe counts, and therefore he 
ſhould be amerced pro falſe clamore. But Eyre J. ( ſolus) thought 
it agreeable to all the entries, and ſo the judgment was affir 
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Ball verſus Boſtock. At Guildhall. 


TN trover for three South-ſea bonds the 'caſe was this: Ball 

delivered to Lechmere a broker theſe bonds to ſell; and they 
were picked out of his pocket. Notice being given at the 
Stuth-ſea houſe, they were ſtopt by Mr. Henry one of the 
clerks, upon Beftack*s bringing them to receive the intereſt. 
Upon this Boſtock brought trover againſt Henry, who at the 
trial offered to prove the property to be in Ball, and called 
Lichmere for that purpoſe. But it appearing he had given bond 
to indemnify the company in ſtopping the bonds, King C. J. 


575 


Where a perſon 
may be intereſt - 
ed and yet thall 


be a witneſs. 1 


* 


refuſed to let him be examined, ſaying that though there are 


many inſtances where a party ſhall be a witneſs, though he is 
concerned in the event of the cauſe; yet there never was a 
caſe of allowing one who had made himſelf liable to pay coſts 
in the action; upon this the plaintiff recovered. Then Ball 


brings trover againſt Boſtock, and at this trial exception a 


taken to Lechmere's evidence, becauſe if Ball ſhould recover 
againſt Boftock, that would be ſet in equity againſt the former 
recovery by Boſtock againſt Henry, and ſo diſcharge Lechmere's 
bond ; but the Chief Juſtice ſaid, that was too remote to ex- 
clude him from being a witneſs, and went only to his credit. 
Whereupon he was ſworn, and proved the property in Ball, 
and that they were ſtolen. On the other hand the defendant 
proved that he bought them at a tavern. of a clergyman, and 
paid 3ool. in money beſides the intereſt : the Chief Juſtice 
left it to the jury upon the validity of the ſale, and they found 
for the defendant. | | 


© Douglaſs verſus 


PON an affidavit that they had tendered a declaration in 
ejectment, and that the ſervants refuſed to call their 
maſter, or receive it, ſaying they had orders to take no papers, 


Murg moved, that leaving it at the houſe might be ſufficient, 
which was ordered accordingly, N = 


| Taylor verſus Lake. 
4 was moved to ſet aſide a verdict, becauſe the diſringas, 


L when it was at nf privs, was not ſtamped : but the plain- 
tiff now producing it ſtamped, the court would do nothing in 
it, ſince the penalty muſt have been paid, and then it is as 
good as if ſtamped at firſt. 9 10 IV. 3. c. 25. I 59. 


4 Tarrant 


Practice. 
Cited in Caſ. 
temp. Hardw. 
164 · 


Stamp duties. 


9 & 10 W. 3. 5 


c. 25. f. 89. 
8 Moe. 226. 
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Tarrant verſus Mawr. In C. B. 

Huſband canno HE wife libelled in the fpiritual court 'for calling het 

RE 4 ore, and there being proceedings likewiſe for defama. 

Seen coun tion againſt her by the other, the two huſbands enter into an 

defamation. agreement to ſtay proceedings on both ſides ; and upon one of 

the wives going on, the huſband moved for a prohibition ; but 

. denied, for per curiam, the ſuit is by the wife, to recover her 

c fame, and it is not in the power of the huſband to reſtrain her, 
1 Roll. Rep. 426. | 


Johnſon verſus Lancafter. 


Tender plead- I T was ſettled on demurrer, that a tender is pleadable to 
canta qogi 1 a quantum meruit, and ſaid to have been ſo held before in 


tum 


R. Raym. 258. B. R. IO W. 3» Giles V. Hart, Salk. 622. 


| Palmer verſus Epiſcopum Lava. 


No ornaments AIR Thomas Bury ſet up his arms in the church of St. Da- 
— aca he Ae oh vid's in Exon : the ordinary promotes a ſuit in the ſpiritual 
"out conſent of COurt, to deface them, as being ſet up without his conſent. 
the ordinary, Mr. Cruwys moved for a prohibition on the authorities that 
5 action lies by the heir for defacing the monument of his an- 
, Ceſtor ; but Eyre and Forteſcue Juſtices ſaid, the ordinary was 

Judge ary ornaments were proper, and might order them to 


mn moved it in C. B. and it was denied there 


N 


Richardſon verſus Atkinſon. 


A ni prius in Middleſex, corn Eyre et Forteſcue (abſent 
| C. 7. 


Taking part THE V held that the drawing out part of a veſſel, and fl 
_ — hong A, ing it up with water, was a converſion of all the liquor, 


fon of the and the jury gave damages as to the whole. 
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Michaelfnas Term 10 Geo. 


Beck wens Nichols. In C. B. 
RES PASS of aſſault, battery, wounding and impriſon- 
ment, and alſo for breaking and entering his houle, and 
opening the doors. of the ſaid houſe, and breaking the locks 
and three bars belonging to the. faid doors; the defendant 
pleaded Not guilty to all except the impriſonment, which he 


juſtifies ; on trial the juſtification was found for the defendant, 


and the Not guilty for the plaintiff, Damages 2s. 6d. And 
held by the court that the damages being under -40s. he could 


not have full cofts for the 2 84 becauſe the Judge had not 


certiſied the battery to be proved, neither could he have full 


coſts for breaking the houſe, c. becauſe this was à treſpaſs 


relating to the freehold, the conſtruction of the 22 & 23 Car. 2. 
. 9. H 136. having been, that it extends to treſpaſſes relat- 
ing to the freehold and inheritance, and to ſuch treſpaſſes only; 
which is collected from the exception where the Judge certifies 
that the title came. In queſtion, which ſhews that the act ex- 
tends only to ſuch treſpaſſes, where the freehold might come in 
queſtion, and. wp}. (a trelpates of chattels. 1. 


EF * 


Vor. I. | Pp Hilary 


Where no'more 
coſts than da- 
mages. | 
Giid. Eq. Rep. 
197. 

4 Bac. Abr. 51 5. 
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Hilary Term, 


10 Georgii Regis. In B. R. 
Sir John Pratt, Kur. Lord Chief Fuſlice, 
Sir Littleton Powys, Kut. | | 
Sir John Forteſcue Aland, Knt. C Juſtices. 
Sir Robert Raymond, Kut. 

Sir Phili p Yorke, Kut. Attorney General. 
Sir Clement Wearg, Knt, Solicitor General. 
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Dominus Rex verſus Major' de Kingſton ſuper Hull, 


Cannot join di- ; 

ſtinQ rights in A aſſemble and do the buſineſs of the corporation, and 

TA the writ was granted accordingly. In drawing up the 

Salks 433, 436. Writ they made it out for an aſſembly, and to admit all per- 

ſons having a right to their freedom, who ſhould appear be- 

fore them and demand it. Serjeant M to ſuper- 
ſede it, becauſe every perſon's was a diftin& right, and it 
would be hard to oblige the mayor to make a return that 
had admitted all who had a right. Et per curiam, It muſt be 
ſuperſeded, for we never intended ſuch a complicated manda- 
muy as this, 


Motion was made for a mandamus to the mayor, to 


© ww wm .c...c. 
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Hilary Term To Geo. „ 
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Dominus Rex verſus Inhabitantes de Cirenceſter. 


T was ſtated, that an apprentice was bound in the pariſh of Theforty days 
I Al. and lived there off and on for three quarters of a. year, inhabirationof © 
Exception was taken, that this was no ſettlement,” fince he yea notto be | 
might not inhabit forty days together. Sed per curiam, That is all together. 
not neceſſary, and the order for making it a ſettlement was mul. 279. 
conſiimead. | | 1 M7: 


Dominus Rex verſus Johnſon. 


Female child of nine years old was brought up by habeas Chile brought 
corpus in the cuſtody: of her * nurſe. And it was moved 'Y wy 3 1 
that ſhe might be diſcharged, if ſhe was under any reſtraint 3 t Androl 
which was agreed to: but it appeared ſhe was not. Then it 2 L. Raym.. 
was moved, upon producing her father's will deviſing. the cuf- 379% 270. 
tody of her to an uncle, that ſhe might be delivered up to him - Near relation 
as her guardian. The court at firſt doubted whether they nd gear, 
ſhould go any further than to ſee ſhe was under no illegal re- tua 4 
ſtraint, and took time till the next day to look into Mrs. Tur- but ſee 2 Stra. 
berville's caſe, ante, 444. And then L that this being 92, centru. 
the caſe of a young child, who had no judgment of her own, 
| they ought to deliver her to her guardian, who took poſſeſſion 
of herein court. | | 


Bullock verſus Noke. 
At Guildhall, coram Pratt C J. E 1 apes = 


Na ſtock cauſe the plaintiff proved a tender on the ſecond Tender of ftock 
day of the opening, and would have examined into the cuſ- Tu" yg on 

tom of the alley, which was to allow either party a day or two "R 

to tender or accept; but the Chief Juſtice refuſed to hear us, 

faying their uſage could never alter the law, and ſo the plain- 

tiff was called, N. B. In C. B. Chief Juſtice King: leſt it to 

N upon ſuch an evidence, and they n it a good 

te & X 
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580 Hilary Term 10 Geo. 
Between the Pariſhes of St. Giles in Reading and Eyerſey 
| Blackwater in Berks. | | 
S. Wherechil- T FT PON a Jpecial order it was tated, that Jillian Chef. 
gi tlic e. man was born in St. Giles's, and put apprentice in Ever. 


father for four ſley Blackwater, where he ſerved two years, till the maſter failed; 
L engen that then he returned to St. Giles s, where he lived four y 
ſettled, are ſet- married a wife, by whom he had there two children, and died; 


tled after his and that during the laſt four years he never lived in Everſty 


_ i Blackwater, ; 
1332. | 8 | 

Foley 396. Upon this order the queſtion was, where the wife and chil. 
Rem, 132. pl. Wen were ſettled. As to the wife, all agreed her to follow the 
149 laſt ſettlement of her huſband; which was in Everfiey Black. 


3 a 35% water. But as to the children, the court were divided ; the 

pl. $0. ib. 111. Chief Juſtice and Powys J. inclining, that they having never 
pl. 10 been removed during the life of the father, they were ſettled in 
2 eri St. Giles's, the place of their birth, But Eyre and Forteſcur 
1 320. Juſtices, thought the ſettlement to be in Everſley Blackwater ; 
$ Mod..z6g. and that ſince during the life of the father they might have been 


ſent thither, his death would not vary the caſe. 


Children bon Adjournatur. And this term it was debated again, and the 

where fetter Chief Juſtice changed his opinion; holding, now, that the ſet 

may be ſent to tlement of the children was in Ever ſley. Blackwater ; and that 

his ſettlement the death of the father would not hinder their being ſent thither, 

a Powys J. likewiſe came over. So that there were three of 

that opinion, againſt Raymond J. who thought that this caſe 

muſt often have happened, if children could be thus ſent after 

the death of the father. They ſaid the. caſe of ſettling baſtard 

and vagrants at the place of their birth was ex neceſſiate: but 
here was none ws. | 


The order for ſending the children to Everſley Blackwater ws 
confirmed. L074 1 F 2 
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C. B. and the general errors aſſigned. 


Eaſter Term 


10 Georgii Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief Juſtice. 
Sir Littleton Powys, Kut. | 
Sir John Forteſcue Aland, Kut. > Fuftices. 
Sir Robert Raymond, Kr. 

Sir Philip Yorke, Kut. | Attorney General. 
Sir Clement Wearg, Kut. Solicitor General, 
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Knight verſus Cambridge. 
Idem verſus Dodd. 


Hil. 9 Geo. rot. 375- 


CTION fur caſe upon a policy of inſurance, where- * 18 
by the inſurer undertakes againſt the Barratry of the policy, the ent- 
maſter and mariners ; and affigns the breach in a loſs 1 


per fraudem et negligentiam of the maſter. Judgment pro guer” in 8 Mod. 230. 


It was objected in this court, that the fraud and negligence of Dufreſne Oladſ. 
the maſter was not within the policy, being more general than on MED: 
the word barratry. Et per curiam, The negligence certainly | 
is not, but the fraud is. Barratry is of a general ſignification, 
and not confined barely to the running away with — ſhip. It 
comes from barat, which ſigniſies fraus and dolus, and extends 
to any fraud of the maſter, Jon end of inſuring is to be ſafe 

"3: oY 
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Eaſter Term 10 Geo. 


in all events, and it would be very prejudicial, if we were to 

be making loop- holes to get out of theſe policies. The in. 
ſurer knows the maſter, and whether he can truſt him; and be 
that inſures againſt his running away with the ſhip, never ima. 
gined he might or would be guilty of any otlier fraud. Judg- 
ment affirmed. | NN 


Between the Pariſhes of Puckington and Chepton Beencham 

| in com' Somerſet. . 
ere wu bh TPON a ſpecial order the caſe was ſtated, that A. was 
6 bound an apprentice, and ſerved and inhabited two years, 


the apprentice- till a commiſſion of bankruptcy was taken out againſt the 
_ wow x46 maſter, at which time the apprentice without having the inden- 
Seſf. Caf. 278, ture delivered up, or any diſcharge at the ſeſſions, hires himſelf 
pl. 218. as a common ſervant into another pariſh, and ſerved a year. 
ee . ſeſſions adjudge this to be no diſſolution of the appren- 
4 Mod, 235. ticeſhip, and conſequently, that the ſettlement of the appren- 
Cal. of Set. and tice was in the firſt pariſh where he was bound. 
Rem. 117. pl. | = 9 | 
1255 229. Et per curiam, Their judgment is right. There could be no 
diſlolution of the contract, unleſs the indenture had been de- 
livered up, or the ſeſſions had diſcharged him; as no doubt 
tuey would have done, if they had been applied to. And then 
as the firſt contract had continuance, the apprentice had no 
power to hire himſelf; and the ſervice afterwards for a * 
was void, as to any pretence of giving him a ſettlement, That 
ſcrvice muſt be taken as a ſervice to the firſt maſter, who by 
law was intitled to the wages, and therefore the order muſt be 
confirmed. | 


Caſe of the Mayor of Penryn. 


There muſt be N an information in natura de quo warranto, to ſhew by 
Judgment of what authority he exerciſed the office of mayor, there 
ne atk were two iſſues, the firſt as to his election, which was found 
duly elected but with the defendant ; and the ſecond as to the ſwearing, which 
not ſuorn. was found againſt him, Upon return of the poſtea, it was 
moved, that judgment of oer ſhould not be againſt him, 
ſeeing he was duly elected, but that he ſhould rather have 2 
This judgment mandamus to ſwear him in. Sed per curiam, The acting with- 
eee in out being ſworn is certainly an vſurpation, and that being 
found, we muſt pronounce judgment againſt him upon this re- 
cord. If he be not too late, he may have a mandamns to ſwear 
him in, but we muſt puniſh him for his uſurpation hitherto. 
Judgment pro Rege. 9 Ain. c. 20. . 


Ruſſel 
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N debt-upon a bail bond the memorandum was of Trinity The court will 
term, and I excepted, that the aſſignment appeared to be ang a agg 
in November following. Then the plaintiff moved to amend, amend by. 
and I objected, there was nothing to amend by. Et per cu- L. 
riam, We cannot amend it, as it now ſtands; but we will 

give leave to file a new bill of Michaelmas term, with a ſpecial 
memorandum ; which the plaintiff afterwards did, and then 

amended of courſe upon payment of colts. — * 


Dominus Rex verſus Gunſton. 


OERJEANT Darnall moved for a certiorari to the Oli No certiorari to 
Baily, to remove an indictment againſt a perſon of cre- O Ag with- 

dit, for falſly pretending that a perſon of no reputation was eg 

28 Thornycraft, per quad the proſecutor was induced to Comb. 319. 


truſt him. Sed per curiam, As you move on behalf of the 222 


B . 
defendant, we muſt have a more particular reaſon ; ideo nil *. 1 
capiatur per motionem. def, Caf. 314. 
| | pl. 245. 315. 
pl. . 321. 
| | . pl. 254. 
Stevenſon verſus Nevinſon. 


On a trial at bar in B. R. 


H E queſtion was, whether the plaintiff was qualified to Where there are 
be elected common council- man of Apulby. The de- „n an tag 

fendant attempted to diſqualify him, by ſetting up two quali- on of — 

hcations which he had not, viz. a burgage tenure, and being be who has but 

an inhabitant ; and to prove this called one who was an in- _— 

habitant, but had not a burgage tenure. It was objected, that che richt. 

was no witneſs to narrow the right, and confine it to bur. LA. Raym- 

age tenants and inhabitants, having one of the qualifications 1953» | 
imſelf, and therefore ſo far intereſted, as he was nearer the 

right he ſet up than other perſons; but the court ſaid there 

was a neceſſity of allowing ſuch people in a queſtion of this 

nature, ſince they muſt beſt know the right; beſides he was in 

effect a witneſs againſt himſelf, by ſaying, though I am an in- 

habitant, yet I have no right to be choſen, becauſe I have not 

a burgage tenure. N 


Pp4 | Anonymous. 


Eaſter cet | 


4 


Ons uin ar bar in ©. B. 


Fires v7 1 ier * 1 n N 
"When 8 . offen 2 recovery to the uſe of himſelf for life, remain. 
| — 9 D. in tail, remainder to A. in fee, with power to revoke the 
clared. three remainders in tail by any writing under his hand and 

fs ſeal. He:reyokes them within che terms of the power, aud 
by the ſame deed declares new uſes in favour of the plaintif, 
without any words of conveyance, covenant to ſtand ſeiſed, or 
conſideration expreſſed : and upon this the queſtion was, whe. 

ther this new declaration of uſes was good or not. | 


It was inſiſted on pro quer, That A. having revoked the in- 

termediate remainders, had the whole fee in himſelf, and might 

.+-» diſpoſe of it as he pleaſed; and whether it was by the ſame 
deed or by a different deed was not material. | 


But it was anſwered and refolved by the court, That true 
it was he might by will or any new conveyarice have made 
ſuch new diſpoſition, and even the ſame deed would have been 
ſufficient for that purpoſe, if there had been a new grant, ot 
a new covenant on conſideration expreſſed ; but here he had 
declared new uſes as under the recovery, whereas the uſes of 
the recovery were full before, and the power was only to re- 
voke, and not to limit new uſes. Ex relatione aliorum. The 
plaintiff was nonſuit. eb wat N | 


Sir Chriſtopher Muſgrave ooh Nevinſon. 


New wiabgrane. FH E corporation were all invited to a treat, when one of 
ed after a trialat | the aldermen deſired leave to reſign, upon which his 
I. nen. Felignation was taken, and the plaintiff at the fame time cho. 


1353. cited in ſen and ſworn in. Upon a trial at bar the jury found it a 
Andrews 317. op election; and the court granted a new trial, it being 
raudulent, and it appearing- one of the members was not 

there till after the election, and there was no ſummons to 
meet to do ſuch a corporate at, that the members might come 

| prepared. The meeting likewiſe was not in the Meothall but 
at a tavern, and it was a plain ſurprize, and even all not pre- 
ſent. TG, ; | 


As to the point of its being a trial at bar the court made no 
difliculty of that, ſince the caſe of Bewalry, and angther of 


K 


der to B. in tail, remainder to C. in tail, remainder, , 
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Sir Jacpb Viley v. Roberts in C. B. where on a trial at bar vche- 
ther rompes or non compes the jury found againſt the weight of 
the evidence, and there was a new trial. The caſe in Stiles 
(which is the firſt new trial in print) was after a, trial at bar; 4 
and in the caſe of an alderman of Derby he was after wards ouſted | 
upon a quo Warrants. MN | een 


Et per Raymond Juſtice. My Lord Chief Juſtice Hol! uſed to 
ſay, he was of opinion that the practice of granting new trials 
was much ancienter than the cale in Stiles ; ſince we meet 
with challenges that the party was ſworn on the former trial, 
and therefore ought not to be a juror again, © 


N. B. As to another of the corporators of pulby, he vas put A corporator on 
to prove the receiving the ſacrament within a year before his ee 


election, it being recent, and therefqre the court required it, one receiving 


though no notice was given him for that purpoſe. the ſacrament 
| | | | within a year, 


Wilkinſon verſus Myer. 14. Raym. 
| 1350. 
15 an action of covenant on a South-ſea contract the de- „ d. 8. 2. cr. 
fendant pleaded, that the contract was never duly regiſtred What is a good 
according to the late act of Parliament; and upon the trial 2 "oil 
of that iſſue a caſe was made for the opinion of the court. contract. 
| £ | 8 Mod. 173, 


That the contract was by indenture (ſet out in hazc webe! 1 Raym. 
whereby the plaintiff, in conſideration of 14367. 105. to be paid 334. 

by the defendant, doth covenant to transfer to him all ſuch - 
ſtock, bonds and money, as the Sauth-ſea company thall allow | 

on the account of 1277 J. 1 5. 6 d. lottery annuities then lately 

ſubſcribed into the ſtock by and in the name of the plaintiff: f 

in conſideration of which the defendant covenants to accept | 

the produce of ſuch annuities, and to pay for the ſame 14367. 

10 5. at the ſame time: that this contract was entered in the 

books of the South-ſea company in haec verba, under which the 

plaintiff ſubſcribed, theſe words, This is for my proper uſe and 

benefit ; and then ſignzd his- name Philip Wilkinſon. 


That no evidence was offered that the contract was made 

for the uſe and benefit of any perſon beſides the plaintiff, nor 

that the contract was made for the uſe and benefit of the 
plaiutiff only. s 


And a verdiét was given for the plaintiff, ſubject to the 
opiuion of tae court upon this caſe. 7 
Strange 


e 
* Mot * 
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# 
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=_ Strange 2 gur. The queſtion is, whether this contract be 
= duly regiſtr2d, according to the direction of the late act of 
| Parliament. I ſhall offer my reaſons in ſupport of this re. 
giftry ; and ſince this is like to be a leading cafe, and that man 
thouſands of contracts are to ſtand or fall by the event of this 


queſtion, I ſhall ſtate the clauſe at large, becaule I apprehend 
it will be material. | 


The a& of Parliament upon which this queſtion ariſes is the 
= - only act that paſſed in a ſeſſion held for that purpoſe at the 
| latter end of the ſeverith year of his Majeſty's reign ; and after 
ſome other proviſions for reſtoring the publick credit, which 
then greatly ſuffered by the miſmanagement of the South-ſea di. 
rectors, it comes to the caſe of contracts between private per. 
ſons, and takes notice of the neceſſity there was, to make ſome th 
regulations or orders touching contracts for the ſale or pur- 
= + Chaſe of ſubſcription or ſtock, for preventing a multiplicity of 
vexatious and doubtful ſuits in law or equity - concerning the 
ſame, and therefore it enacts, . That every contract for the 
* „ ſale or purchaſe of ſubſcriptions or ſtock, which ſhall be 
| „ unperformed and not compounded before ſuch a time, or an 
3 4 abſtract or memorial thereof, ſigned by the party intereſted 
& therein, and who ſhall be minded to take advantage of the 
| c“ ſame, ſhall be entered and regiſtred in books, which the re- 
= ee ſpective companies are required to prepare for that purpoſe: ” 
| « and in default of ſuch entry or regiſter every ſuch contrad, 
“ as to ſo much as ſhall remain unperformed or not com- 


REAN > 0 tr po 


| “ pounded, ſhall be void.“ And then it follows,“ That fuch + 
. <« entries ſhall expreſs the names of the parties or perſons be 
« for whoſe uſe or benefit ſuch contracts were made.” th 
- | Having ſtated the clauſe, I ſhall conſider what was the in- * 
tention of this act of Parliament, and whether our regiſtry has 1 
fulfilled that intention. The intention of the legiſlature is 7 
expreſſed in that part of the clauſe which is introductive to 
the enacting part; it was to prevent a multiplicity of vexatious 
and doubtful ſuits in law or equity, by giving the buyer of we 
ſtock a view, as well of him who has the legal remedy, as he who ex 
has the equitable intereſt, thereby to eaſe him of the trouble ft 
and expence of a ſuit in equity againſt the viſible contractor, 
to diſcover whether the ſale was not ſecretly in truſt for an- 
other, againſt whom perhaps the buyer might have an equi- th 
table bar; and therefore if it is diſcloſed in the regiſtry, not 2 
only where the legal remedy lies, but alſo who has the equi- it 
table intereſt, there is an end of any trouble from vexatious pr. 
and doubtful ſuits in law or equity about that matter, which wi 


was all that was propoſed or deſigned” by the legiſlature. 


la 
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In the caſe at bar, the contra is regiſtred in had e and 
by that it appears the now plaintiff has a legal remedy(ſuch an one 
as he has purſued) by action of covenant againſt the defendant, 


only be nominal in this affair. In anſwer to that, he has added 
theſe words that are ſtated in the caſe, This is for my proper uſe 
and benefit, Philip Wilkinſon. So that he has anſwered the intent 
of the act in both reſpects; he has regiſtred the deed, which gives 
him the title at law, and he has likewiſe ſhewn the equitable in- 


tereſt to be in himſelf. 


To this it is objected, that by the words of the act he is re- 
quired to expreſs for whoſe uſe or benefit the contract was made; 
and that in the preſent caſe, it is only expreſſed for whoſe benefit 
the contract was at the time of regiſtring, 2 


would ſubmit two things as an anſwer to that objection. 
1. That this is a forced conſtruction, and carries the words 
were made farther than is neceſſary to anſwer the deſign of the 
act. And, 2. That if your Lordſhip ſhould be of opinion to 
coaſtrue it ſo nicely, yet our regiſtry will be ſufficient. 0 


1. To ſhew this to be a forced conſtruction, and what there is 
no occaſion to make, in order to attain the end of the legiſlature, 
[ would beg leave to ſay, that conſidering, this act is made to 
reſtrain men in ſome degree from the full exerciſe of a legal re- 
medy they had before ; it is to be conſtrued in ſuch a manner, 
as will deprive the ſubject of as little as may be, and it is not to 
be extended to any conſtruction beyond what will ſtrictly anſwer 
the view of the Parliament ; and ſo the court did often intimate 


upon this act of Parliament, where they kept ſtrictly to the words 
of the act, without extending them to ſimilar caſes. 


The expreſſion in the act is indeed in the preterperfeR tenſe, 
were made; but I ſhall ſubmit it, whether, conſidering how that 
expreſſion comes to be made uſe of, it ought to be expounded 
ſtrictly to mean the time of making the contract. | 


The legiſlature are ſpeaking of contracts then in being, and 
therefore it was natural to ſpeak of them as contracts that were 
made; and in this view the exprefſion will be far ſhort of what 
it would have have been, if the act had required the entry to ex- 
prels tue names of the parties for whoſe benefit the contracts 
were at tae time of making; and it may be material to obſerve, 


chat 


But ſay they on the other ſide, that is not enough, he may 


upon ſeveral motions that have been in this court relating to bail 
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that in another part of the act that phraſe is uſed, where 
providing for the caſe of a contract, when the ſeller had not the 
ſtock at the time of the contract: now if it had been intended 
to have gone fo far back in our caſe, what reaſon is there 
the ſame expreſſion was not made uſe of? The act of Parliament 
was never intended as a ſnare, to avoid all contracts that were 
not regiſtred according to the ſtricteſt letter of the law. The 
only general view (beſides what related to particular perſons) 


was to ſee a little into the number and extenſiveneſs of the con. 
tracts, in order to apply further remedies if there was occaſion, 


In a common law conveyance the word precreatis (which 
ſtrictly ſpeaking ſignifies children that were born at the time of 
the feoftment) has nevertheleſs been conſtrued to take in all the 


iſſue, whether born before the feoffment or after; and yet that | 
1s an expreſſion as ſtrongly reſpecting a time paſt as the phraſe 


made ule of in this ſtatute ; and if in that caſe it was extend- 
ed to a future time, why not as well in our caſe ? eſpecially 
when by that conſtruction the intent of the legiſlature is au- 
ſwered. | | | 


9 Admitting this act does require the entry to ſhew for 


.whoſe uſe the contract was at the time of making; even then 


our regiſtry, if we take it altogether, will be ſufficient. lt 
appears upon the books of the South-ſea company (where the 
deed. is entered in haec verba) that Mr. Wiltinſan was poſſeſled 


of ſeveral lottery annuities, which he ſubſcribed in as his own, 


ſold as his own, regiſtred that contract as ſuch, and which he 
ſhews continued to be his own ſole property and intereſt to 
the time of ſuch regiſtry. Is there now after all this any room 
to doubt, whether this contract was made upon his own account 
or not? If there be no room to doubt it, and if it be a matter 
naturally to be collected from this regiſtry ; then it is a regiſtry 


that in the ſtricteſt acceptation of the words is conform to the 


act of Parliament, and there is an end of their objection that 
Way. 


It is ſtated in the caſe, that no evidence was offered, to 
prove that this contract was for the benefit of any body but the 
plaintiff: what influence that will have in this queſtion I m 
ſubmit ; and alſo another matter that appeared upon view of the 
South-ſea books, which was, that hardly any of the entries wet? 
even ſo ſtrong as this ſigning by the plaintiff, it's being for his 
own proper uſe and benefit. | 


So that upon the whole matter I muſt ſubmit it, that- as by 
this regiſtry the defendant is fully apprized who he has to des 


with, and therefore has no occation to go into equity to a 
| 5 cove 
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cover who would be intitled to the benefit of the contract, 
ſince he ſees at one view that both the legal and equitable in- 
tereſt are in Mr. Wilkinſon ; the giving him all this light is per- 
forming every thing that was required of us by this act of Parlia- 
ment; and therefore I hope your Lordſhip will be of opinion, 
our action of covenant was well brought, and that the queſtion 
which has ariſen upon this regiſtry thall be determined in fa- 
vour of the plaintiff. 


Fazokerley contra. It muſt be admitted, that this regiſtry is 
not according to the words. They require it to ſhew for whoſe 
uſe the contract was, the regiſtry only ſhews for whoſe uſe it 
is at the time of regiſtring. 3 | 


* 

And as it is not within the words, ſo neither is it within the® 
reaſon and intent of the act. The preamble takes notice of 
the great frauds and abuſes that had been committed by the 
late South-ſea directors, to the prejudice of the publick; and 
therefore, being made for the benefit of the publick, it ought to 
be carried as far as may be, One main end of this at was, to 
diſcover what contracts the directors were intereſted in, that 
ſo the publick might have the benefit of them; and that it ſhould 
not be in the power of a director, to ſet up a nominal per- 
ſon, to recover for his private uſe, in order to defraud the 
publick of ſo much, which was declared to be forfeited. But 
how will that end be attained if this regiſtry ſubſiſts? Not at 
all, For _—_ Mr. Wilkinſon to have been at firſt only no- 
minal, and in truſt for a director; may not that director aſ- 
fign over the equitable intereſt after the contract is made, and 
then that will be a contract for the benefit of Mr. Wilkinſon 
at the time of regiſtring, though at the time of making it was 
not. By this means the act will be eluded, and thoſe fraudu- 
lent clandeſtine aſſignments can never be got at. 


There can be no inconvenience in keeping them ſtrictly ta 
the words of the act, for if the tranſaction be fair, then the 
may make the regiſtry according to the words; but if the fl 
will not warrant it, I apprehend the legiſlature never intended 
to give the equitable proprietor a power to change hands, per- 


haps to the defrauding the publick, or at leaſt the private 
contractor, 


Mr. Strange ſays it will be ſufficient, becauſe now it appears 
both where the legal and equitable intereſt are; and ſo it does, 
but that is not enough, the ſtatute intending to give the buyer 


an opportunity of knowing who had the equitable right when 


1 muſt therefore inſiſt, that if this regiſtry ſtands, the intent 
of the act is not anſwered z becauſe it is liable to that objec- 


tion, 


bg 
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tion, that it might at firſt be in truſt ſor another, which truſt, 
might afterwards be aſſigned or releaſed, 8 


Chief Juſtice. This was tried before me at ni privs, and 
it being a caſe of very great conſequence,” I did not think it 
proper to determine it there, though I muſt own that I was in 


no great doubt about it. 


It is certain that this regiſtry is not within the words of the 
act, ſince it is not ſaid that the contract was at firſt made for 


the uſe and benefit of the plaintiff. But though it be not with- 


in the letter, yet I think we are, to give this a& ſuch a con- 
ſtruction as is reaſonable, conſidering the nature and circum- 
ſtances of the caſe. I believe the Parliamegt never intended 
75 avoid contracts upon ſo great a nieety as this, and there- 
re ſince the plaintiff has thewn, that he 1s the only perſon the 
defendant can have to do with, or be called upon by, in this 
matter, I am of opinion the regiſtry is well enough, and the 
plaintiff muſt have judgment. Fs 5 


| Powys Juſtice. I, think this is a good regiſtry. There is 
nothing in the deed that looks like any thing of a truſt, and 
we are not to ſuppoſe it one. Beſides, confidering the nature 


of this caſe, it is not probable that it could be a tranſaction 
privately for the benefit of a director, becauſe this is not a 


money ſubſcription,” but a ſubſcription of lottery annuities ; 
and every body knows that though in the caſe of the money 
ſubſcriptions they made uſe of other people's names, yet they 
were fond enough of ſubſcribing annuities in their own names; 
and the thing has anſwered, by the Parliament's giving greater 
allowances to thoſe directors who ſubſcribed in the moſt. The 
words of the act are minded to tale advantage, and all they intend- 
ed was to fee what bargains were inſiſted on. | 


Forteſcue Juſtice. The intent of the act was, to let the buyer 
know, whether he that ſued him was really intitled to the mo- 
ney ; you ſhall regiſter your contract, and put your name to it. 
This is for my proper uſe, in a legal acceptation, denotes it was 
ſo; ne a choſe in action it could not be aſſigned. 
In the nature of the thing ſurely it is well enough. 


Raymond Juſtice, This is an act ex poſt facto, to oy a clog 
upon a legal remedy, and therefore ought to have ſuch a con- 
ſtruction as the plaintiff contends for. The cafe of the direc- 
tors was not under conſideration at the time of paſſing this act, 
their buſineſs having been ſettled before. "This deed imports 
it to be for the benefit of the plaintiff, and-no proof is offered 
to the contrary : we muſt therefore take it to be ſo, and I fee 
no inconyenience therein, Per car”: Judgment for the plaintift. 
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Jenny verſus Herle. 


Paſ, 9g Geo. rot. 144. 


RR OR of a judgment in C. B. in an action upon the A bill drawn 
caſe, wherein the plaintiff declares, that the defendants py*ble ont of 2 
according to the cuſtom of merchants drew a bill of ex- pron 
change upon V P. whereby they requeſted him to pay the erchange. | 
plaintiff 194.5 L. out of the monies in his the ſaid J. P.'s hands be- 1-3 = 190%, 
hnging to the proprietors of the Devonſhire mines, being part of 888 
the conſideration money for the purchaſe of the manor of Weſt Buck- 
land, That V P. reftiſed to accept it, and the defendants as 
drawers are liable. There was judgment in C. B. for the 
plaintiff, but upon error in B. R. that judgment was reverſed, 
the whole court being of opinion, that this appointment to pay 
out of a particular fund, which might or might not anſwer, 
was not a bill of —_— and exactly like the caſe of Jo- 
celyn v. Laſerre in B. R. Paſ. 1 Geo. which was a bill drawn 
by an officer upon his agent, requeſting him to pay out of his 
| growing 
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berauſe in the nature of the thing no body would negotia 


Trinity Term 10 Geo. 


growing ſubſiſtence ; which the court on a ſpecial reſolution 
delivered by Parker. C. J. held not to be a bill of excha 


nge, 
te 1 

by reaſon of the uncertainty of the fund. And it would 
dangerous conſequence to make thoſe orders, which a man 


gives to his ſteward or bailiff, no way concerning trade, to 


de bills of exchange. The judgment of C. B. was reverſed, 


Crow verſus Rogers. 


Attrangertothe I N aſſumpſit the plaintiff declares, that whereas one Ya 


conſideration 


Hardy was indebted to the plaintiff in 70 l. upon a diſcourſe 


can maintain no horween this Hardy and the defendant it was agreed, that the 


action · 


defendant ſhould pay the plaintiff's debt of 70 l. and that Hary 
ſhould make the defendant a title to a houſe. Then he avers, 
that Hardy was always ready to perform his part of the agre:- 


ment, and chat the defendant in confideration thereof promiſed 
to pay the plaintiff, 8 


% 


The defendant demurs; and it was inſiſted, that there was 
no conſideration moving from the plaintiff to ſupport this pro- 
miſe: and the caſe of Bourne v. Maſon, 1 Ven. 6. 2 Kib. 457, 
527. was Cited, where 4. being ſeverally indebted to B. and C. 
and having a debt due to him from D. C. in conſideration 
that J. would permit him to ſue D. in his name promiſed to 
pay B. And it was held, that this being a matter of no trouble 
to the plaintiff, or benefit to the defendant, he was a ſtranger 
to the conſideration, and could maintain no action. 


On the other ſide was cited the cafe of Dutton v. Pool, 1 Ven. 


318, 332. where it was held, that gſumpſit lay for the daughter, 


upon a promiſe by the heir to pay her portion in cafe the father 
would not fell timber; and the cafe of 1 Roll. Abr. 32. Fs 13. 
where goods were given to A. on conſideration to pay B. 200. 
And it was reſelved, B. might maintain an aſſumpſit. 


The court gave no opinion. Adjournatur. And Paſ. 12 Cn. 
it was moved again, and without much debate, the court held, 
the plaintiff was a ſtranger to the conſideration, and gave 
julgmene pro af, 
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Dominus Rex verſus Burridge, 
* * | , 

N an information for a miſdemeanor there was a rule for What a con- 

a ſpecial jury to be ſtruck by the maſter, who was to chuſe Pt of B. K. 

forty-cight out of the freeholders book, out of which each fide x; 8 364+ 

was to ſtrike twelve, and the remaining twenty-four were to formation was 

be returned for the trial of the cauſe. - At the trial the de- — 725 as 

fendant challenged the array for want of hundredors, and the ten for abſenting 

challenge was allowed; whereupon the proſecutor moved for at the election 

an attachment againſt the defendant, as being guilty of a con- 44% 

tempt of the rule; and upon the motion it appeared, that the 8 Mod 186. 

defendant's agent in ſtriking out his twelve had expunged all . 

the hundredor s. | 1 9 2 Z Bae. Abr. 251. 


The defendant's counſel inſiſted, it was no contempt becauſe 
they were not reſtrained by the rule; and mentioned ſeveral 
precedents, where the rules have been expreſs, that the defend 
ant ſhould ftrike out twelve, and not challenge the array for 
want of hundredors. In Queen Elixabeth's time, Regina v. Lord 
Hunſdon was ſo. Rex v. Kiffin, 29 Car. 2. 3 Keb. 740. pl. 1. 
The Attorney General moved to add thoſe words, but it was 
denied. Rex v. Sherrard, 1 Geo. thoſe words are added ex 
aſenſu. Abb 


Sed per curiam, This is a plain contempt. Does not he de- 
feat the rule, by inſiſting, that the twenty-four, who the rule 
ſays ſhall be returned to try the cauſe, ſhall not try it? Sup- 
poſe a ſubmiſſion to arbitration be revoked (as by law it may) 
after it is made a rule of court, that is certainly a contempt. 
The ſame in a releaſe procured from the nominal plaintiff in 
ejectment, In Mr. Gibbon's caſe he pleaded ſuch à releaſe 
puts darrein continuance; and Lord Trevor, who tried the cauſe, 
laid he was bound to allow the plea, if they inſiſted upon it: 
but at the ſame time told them, he would lay them by the 
heels; upon which the plea was withdrawn. This is, not 
making contempts by implication,” but it is the natural con- 
ſtruction of the rule, without which the juſtice intended by 
making theſe rules cannot be had. He might indeed have had 
a challenge to the polls, becauſe that would not hinder the 
cauſe from going on ; for they might have had a tales. If there 
was 2 rule to reſtrain the party from taking out execution, 
does any body think we would ſuffer him to bring an action 


of ou upon the judgment? Per curiam, An attachment was 
granted, | : 


Vor. J. Qq ' Burgeſs 


| | '* 


— 


BD Burgeſs verſus Brazier. 


Fi taken d-. IXEZB T on articles for a horſe race, hereby it was agreed 
Junckireiy after Ito ride without whip er Rick, ar other weapon, belide: 
=o 1 5 9 mY boots and ſpurs, and avers that he rode ſine flagells et baculg vll 
e 
. After verdi& for the plaintiff it was moved in arreſt of jug. 
ment, that the averment ſhould have been in the disjundiye 
throughout, whereas upon this declaration he might have one, 
though he had not both; and Cro. El. 348. 1 Leon. 125. wi 
cited. | N | 


= & mn», ky £& ö 


Et per curiam, This would have been ill upon a demurte, 
but is well enough after a verdict. The laſt ve! may be tauben 
to disjoin the former et, and though the conjunctive ſenſe de 

the moſt obvious, yet ſince it is capable of being taken dh. 

junctively, it will do. 1 Ven. 114. Salli. 140. 1 Mad. g. 

The jury find that he rode without whip and ſtick or 6ther 

arms, which cannot be true if he had either. The plant 
had judgment. | 


4 


.'Between the Pariſbes of St. Jähn "Baptiſt im, Dei t 
| St. James in Biſhops Kenny. 


Apprentice is - PON a ſpecial order, ſtating that A. Was bound ap- 
1 e prentice to B. and ſerved five years in the pariſ d 
Ld.Raym. 1371. St. Jahn, but had always lain in the pariſh of St. James wit 
eee ry his father, the ſeſſions adjudge it a ſettlement in St. Fabn's, 


Elly 220. - Et per curiam, The order muſt be quaſhed, the ſerving vid. © 
8s Mod. 285, out lying makes no inhabitation, Which is neceſlary to gain! 8 
Forteſc. Rep. ſettlement in the caſe of an apprentice : and ſo it was held Bi 


the caſe of St. Olave Fewry, and in the caſe. of St. Mary G 
| urch v. Radcliff. 


Trinity Term 10 Geo. 5996 


Oiates verſus Machen. 


A niſi prius in Middleſex, coram Forteſcue et Raymond 
| 93 Juſtices. | 


eue of eſcape againſt the marſhal, it was alleged, 5 W. z. e. 27. 
that the priſoner was ſurrendered to him at the Chief Juſ- Farina ns _— 
tice's Chamber in the pariſh of St. Bride's, whereas it appeared jcfcriotion ofa 
upon the evidence, that it was in the pariſh of St, Dunſtan. place is mate. 

But the Judges held it well enough, this being debt, and the 73 % The 
ſurrender the only thing material, and that it differed from the in execution for 
caſe of treſpaſs, where every part of the declaration is deſcrip- * coſts in 


tive. And the next day r 


notice within 
the ſtatute SY. 


Ft Guildhall, coram King © ye 2 | 
| | | loeſſor of plain- 
Boddy verſus Smith. - * 


)DJECTMENTT for a houſe in the pariſh of St. Peter in 
IL Warada de cheape; the defendant proved it was in M arda u: 
Farringdon infra, and that no part of the pariſh of St. Peter 
was in the ward of Cheape, and the plaintiff was nonſuit. | 


Dominus Rex verſus Moiſe, 
Cotam Forteſcue et Raymond Fuftices. | 
JADICT ME NT againft the defendant for tearing a note, Proprietor of 


whereby he promiſed to pay to . B. ſo much money. A. B. 1 
was produced as a witneſs, and it was objected, that it was for taring, it- 
wearing. to ſet up his on demand, becauſe if the deſendant 
was convicted, the court would oblige him to give anew note. 

But the Judges allowed her. 


Duel verſus Harding, 
I Middleſex, coram Forteſcue et Raymond Juſtices. | 


N an aQion/for beating his ſervant, per quod ſervitium amiſit, Servant witneſs 
they allowed the ſervant to be a witneſs. f — 
Sel. Caf, Bride 


06. 
2 Vndzrwgod | 


I 


A. Trinity, Term 10 Ged. 


Underwood verſus Hewſoh. Ibid. 


; Treſpaſs lies for HH E defendant was uncocking a gun, and the plaintif 
who Gas ſtanding to ſee it, it went off and wounded him : and 
at the trial it was held that the plaintiff might maintain treſ- 

© * . paſs. Strange pro defendente. a ag | | 


Lady Coventry againſ Lord Coventry, In Cane. 
The poſſeſſor of HO MA late Earl of Coventry being ſeiſed in fee of 
2 ſeveral manors, lands and hereditaments, in ſeveral coun- 
2 jointure, but ties in England, ſome in poſſeſũon, and other part in reverſion 
_ dies before a expectant on the death of Lord Deerhurſt his eldeſt ſon, and of 
compient de Sichert, afterwards Earl of Coventry, his ſecond ſan (the plain- 
power according tiff's late huſband) without iſſue male, by his will dated the 
| kk s 24th day of March 1698, gave ſeveral parts of his eftates, 
remainder-man therein particularly mentioned, to Elizabeth his wife for life, 
was decreed to and after her deceaſe to truſtees and their heirs to the uſe of 
| 8 wi, his firſt and other ſons by his then wife in tail male, re- 
Rep. 222. mainder as to part to the uſe of his ſon Gilbert for life and 
Abr. Ca. Eq. his firſt and other ſons in tail male, remainder to his fon the 
2 3. Abr. 55. Lord Deerburſt for life, with like remainders to his firſt anl 
pl. 9. 660. pl. 3. other ſons in tail male, remainder to his uncle Francis (un- 
$73. pl- 9: 12. try for life, with like remainder to his firſt and other ſons, 
* Mi. remainder to his couſin the defendant Milliam the preſent Earl 
in Eg. laſt caſe. of Coventry for life, and to his firſt and other ſons, with other 
arr ag remainders over. And as to the other 2 of his eſtate ſo 
Gilb. Eq; Rep. deviſed to his wife for her life, to the uſe of his ſon the Lord 
16. Dterhumſt for life, with remainder to his firſt and other ſons 
An tail, with like remainders to Earl Gilbert, Francis Coventry, 
and the now Earl, for their lives, and their ſons in tail male, 


with remainders over, remainder to his own right heirs. 


He alſo deviſed to his ſaid truſtees and their heirs divers 
other manors and eſtates, which he had in poſſeſſion and te. 
verſion, to the uſes following, - viz. As to Weolfton, Sintfel, 
Eagware, Griffe, Cotten and Moalvey, to the uſe of his firſt 
and other ſons by his then wife in tail male, remainder to 
bis ſon the Lord Deerhurſt for life, with remainder to bi 
firſt and other | ſons in tail male, with - remainder . 3s '* 


ſoolſton, Sintfield, and Bearly, to the uſe of Gilbert Coventry 
for life, with remainders to his firſt and other ſons in tail 
male, with remainders as to the ſaid manors, and alſo 3 
concerning the ſaid manors of Edgeware, Griffe, and Waekvey, to 
-- the uſe of Francis Coventry for liſe, remainder to his firſt and oth*! 
ſons in tail male, with remainder to the defendant the — 


enen 


Earl of Coventry for life, and to his firſt and other ſons in tail 


male, with remainders over, remainder to his own right heirs; 
and as to his manors of North Littleton, Sauth Littleton, Ofen- 
ham, Berlingbam and 5. other parts thereof. in poſſeſhion, 
to the uſe of the Lord Deerhur/t.for life, with remainder to his 
firſt and other ſons in tail male, remainder to the uſe ot bis 
ſon Gilbert, and his ſons in tail male, remainder to the firſt 
and other ſons of the ſaid Earl Themas by his then wife, re- 
mainder to the uſe of the ſaid Francis for life and his ſons in 
tail male, remainder to the defendant the preſent Earl for life 
and his ſons in tail male, with ſeveral remainders over, 'with 
remainder to his own right heirs: in which will it is provided, 
« That it ſhould be lawful for any. perſon or perſons who 
« ſhould at any time then after by virtue of the ſaid will, or 


"DES 


of « any codicil or codicils to be added thereto, be ſeiſed of any ; 
un- « of the teſtator's manors or lordſhips, lands, tenements, or 

ſion « hereditaments, by any writing or writings under his or their 

d of « hands and ſeals to limit and appoint any ſuch manors or 

in- lordſhips (except Great and Little Milton, and all ſuch other 

the « manors where there are any copyhold eſtates) and any of the 

tes, « ſaid meſſuages, lands and tene ments or hereditaments, not 
life, « exceeding the yearly value of 5001. to any wife or . wives 
ſe of « ſuch perſon or perſons ſhould have or happen to mar ys for 

re- « her or their reſpective life or lives, for her or their jointure or 

and 4 jointures, ſo as ſuch perſon or perſons ſhall have with ſuch 
the « wife or wives upon ſuch marriage a portion equivalent for 

and « ſuch a jointure: and after making other proviſions in his 
den- ſaid will, the teſtator appointed his wife executrix, and died 
ons, without iſſue by her; who afterwards married T homas Savage, eſq; 
Earl and is ſtill living. Thomas Lord Deerhurſt died in the lite-time 
ther of his father, leaving an infant ſon, afterwards Earl of Coventry, 
e ſo who died without iſſue, and the title deſcended to Gilbert the 
Lord ſecond ſon. f ern r * . 
mtry, Upon a treaty of marriage between Earl Gilbert and the Marriage »rtj- 
nale, plaintiff his ſecond wife, articles of agreement dated the 23d of — of June 

| June 1715, were made between Earl Gilbert of the firſt;part, the * 

| defendant Sir Strenſham Maſters, and the plaintiff his only daugh- 
ivers ter, of the ſecond part, and the defendants Mr. Leigb and 
J re- Mr, William of the third part, whereby in conſideration of 
ell, WY l marriage, and of 10,0001. marriage portion paid down by Sir 
furt Strenham Maſters to the ſaid Earl Gilbert, he the ſaid, Earl Gil- 
er to bert for himſelf, his heirs, executors and adminiſtrators, did 
o bis covenant, promiſe, and agree to and with the ſaid Sir Strenſbam 
as to i/ters, his heirs, executors and adminiſtrators, and to and with 
vent!) everyof them by the ſaid articles in manner and form following, 
n tail (that is to ſay) that he the faid Gilbert Earl of Coventry, or his 
e bir, mould and would at any time after the ſolemnization of 
vey, 0 tic ſaid intended marriage, at the requeſt of the iaid Bir Stren- 
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2 Maſters, his heirs, executors or adminiſtrators,” but at ths 
— coſts and charges in the law of the faid Gilbert 1 
Coventry, his executors or adminiſtrators, according to the 
power given to him the ſaid Earl of Coventry for that pu 
in and by the laſt will and teſtament of the right honourable 
Thomas the late Earl of Coventry, deceaſed, father of the 
faid Gilbert Earl of Coventry, bearing date on or about the 
24th"day of March in the year of our Lord 1698, or other. 
wiſe by good and ſufficient conveyances and affurances in the 
law, well and ſufficiently epi; fettle, limit and appoint, or 
cauſe or procure to be conveyed, ſettled, limited or appointed, 
manors, meſſuages, lands, tenements and hereditaments, of the 
full and clear value of 5ool. per ann, unto ot upon the faid 
Anne Maſters, for and during her natural life for her jointure, 
to commence and take effect in poſſeſſion immediately Nom and 

after the death of the faid Gilbert Earl of Couriitry, in Caſe the 

faid Aune Maſters ſhall him ſurvive, as by the faid Sir Strenſun 

Maſtert, his heirs, executors, or adminiſtrators, or by his ſur- 

veyor, or any of their counſel learned in the law, ſhall be rea. 

ſonably deviſed, adviſed, or required: and alſo that his heirs, 

executors, or adminiſtrators, ſhould after his death pay her 
during her life 250/. per ann, as an addition to her jointure, 

half yearly, free from taxes. | 


And it was further agreed that Earl Gilbert ſhould depoſit 
5000/7. part of the 10, oo0 l. in the Bank of England, or inveſt 
at in the Exchequer notes carrying intereſt, and depoſit them 
in a box or trunk to be locked up with three locks, upon truſt 
that the defendants Leigh and Williams ſhould lay out the 5000/, 
in the purchaſe of lands, and ſettle them to the uſe of the Eu 
for life, with remainder to truſtees to preſerve contingent re- 
mainders, and after his death' to the uſe of the plaintiff for life, 
to be with the manors and lands of 500 l. per ann, aforeſaid, 
and the ſaid annuity of 2401. per ann. in full for her jointure and 
in bar of dower ; with other limitations to the uſe of the chil; 
dren of that marriage; and in default of ſuch iſſue to the uſe 
of the ſaid Earl Gilbert, his heirs and-affigns, as therein is men- 
tioned; with a power in the truſtees, until a purchaſe, to put 
out the 5000 l. at intereſt, to be applied as therein directed. 


The marriage took effect, and the 20,000/, marriage po- 
tion was paid, and 50007. part thereof, was inveſted in bank 
bills, and afterwards lent on a mortgage that had been made 
of part of the family eſtate, purſuant to the ſaid articles. And 
Earl Gilbert ſoon after his marriage gave directions to bi 
ſteward, to find out proper lands for à jointure, and the 
ſteward according to orders peruſed the family ſettlements, and 
could find no other eſtate than the manor of PRO, ag 
fi incumb within 
o Mr 
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I's power to. ſettle.; and the ſaid. manor being of littls more 
- the yearly,. value of 400%, the. Karl. paid off à 12004. 
mortgage on lands in J#oo/flen, and agreed to make up the 
500/. per annum out of thoſe. lands and accordingly, at the 
requeſt of Sit Strenſham Maſters, cauſed a ſettlement by way of 
leaſe and releaſe the gth and 6th- of Fuly 1719 to be prepared, 
which was agreed; to by all parties, and approved of by Sir 
$:renſham, and actually ingrofied; wherein, after recital of, Earl. 
Cillert's power by the ſaid will, and of the articles, the ſaid 
Farl Gilbert is therein, mentioned to limit and confirm unto 
Sir Strenſbam Maſters and Mr. Leigb, their heirs and aſſigns, 
the ſaid manor of M asluey and ſeveral lands in M ovolſtun there 
in particularly mentioned, of the value of 5000. per aynum- 
And the Earl often expreſſed his intentions to execute the ſaid 
ſettlement ; but by his ſudden illneſs, whereof he died, and the 
abſence of the ſteward, in whole cuſtody the intended ſettle- 
ment was at that time, and many other unforeſeen accidents, 
ſet forth in the pleadings, the ſame was not executed before 
his death. + WH TTC 


Farl Gilbert died without iſſue male, leaving by Dorothy his 
firſt wife the Lady Anne, now the wife of Sir William Carew, 
his only daughter and heir. But before his death made his 

laſt will and teſtament in writing, dated 27th of Oober 1719, 
and thereby (inter alia) gave the plaintiff (beſides what was 
agreed to de ſettled on her by the marriage - articles) 30004. and 
ſeveral ſpeciſck legacies, and made his ſaid daughter the Lady 
Anne Carew ſole  executrix, who hath ſince proved his will, 
and taken upon her the execution thereop ß. 


Francis Coventry alſo died without iſſue male. So that upon 
the death of Earl Gilbert, the defendant William (the preſent) 
Earl of Coutntry became ſeiſed of divers manors and eſtates 
under and by virtue of the limitations in the faid will, ſubject 
not only ta the 5000 l. mortgage, but, as the plaintiff” inſiſts, 
to the 500 l. pen annum agreed to be limited to the plaintiff 
for her jointure: and the plaintiff's bill is, to compel the truſ- 
tees in the mortgage to call in the 5000 /. in order to lay it 
out in a purchaſe, and to compel Sir Wiliam Garew and his 
lady to give a real ſecurity for the 250/. per annum, and to pay 
the 30001. legacy. And againſt the Earl of Coventry,” that ſhe 
may hold and enjoy the land contained in the ſettlement in- 
tended to be executed, for her life ; but in caſe the indenture 
ſo ingrofled ſhould prove, defeQive, and not amount in equity 
to a (ufficient appointment purſuant to the power, then that ſhe 
may have a ſatisfaction out of the Earl's real and perſonal eſtate. 
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On che hearing of this cauſe the 18th of pril 1922, ſeveral 
caſes being then cited, the court was pleaſed to refer it to Mr. 
Comuay, one of the Maſters, to take account of the real and 
perſonal aſſets of Earl Gilbert come to the hands of any of the 
parties, who were to be examined on interrogatories, and the 
Maſter was alſo to take an account of the debts of Earl Gy. 
bert unſatis fied at his death, and alſo of his legacies, and t 
ſtate the real and perſonal afſets, and any other matter he ſhould 
find difficult, ſpecially to the court: and when the Maſter 


to be heard thereupon ; and alſo as to the 500“. per annum 
claimed' by the plaintiff upon the marriage articles. At-which 
time the court (being before attended with the caſes then cit. 
ed) would deſire the aſſiſtance of ſome of the Lords the Judges 
and the Mafter of the Rolls: and all further directions were 
reſerved until the cauſe ſhould come to be heard on the Mafter's 
report. | | | as 


The Maſter made his report, and thereby certified, that 
the real and perſonal aflets of the ſaid Earl Gilbert amount to 
13,467 l. o. 9d. over and beſides the 1200/, and intereſt 
due on the ſaid mortgage of J/oo/fton, and that there was 
37921. 9s. 74. paid and to be paid by the ſaid Sir Millan 
Carew, in diſcharge of debts, legacies and funeral charges, 
beſides what is due to the plaintiff, as in the report is men- 
tioned : and the plaintiff's demands out of the faid 13,4671, 
O5. 9d. are as follows, viz. 2501. annuity clear of taxes; 
jewels, furniture, and other ſpecifick legacies, amounting to 
14481. 15. 7d. halfpenny ; and the demand of 5004. per am, 
now in queſtion, with the arrears thereof from Earl Gilbert 
death, being four years and'upwards, 


In this caſe it was argued for the defendant, that here wi 
no execution of the power limited in Earl Thomas's will, be- 
cauſe the covenant with Sir Strenſham Maſters was, that Earl 
Gilbert, or his heirs, ſhould and would, at the proper coſts 
and charges of the ſaid Earl, his executors'or adminiſtrators, 
according to the power in the will of Earl Thomas, or 

by good and ſufficient conveyances in the law, ſufficien 
convey lands to the value af 500 J. per annum: and that there- 
fore they could not come into a court of equity for a ſpecifct 
performance, becauſe they were not ſpecially, mentioned in the 
covenant to be ſet forth as a jointure z and that the covenant wi 
to be interpreted as a perſonal covenant, becauſe: it was made 
with Maſters, his heirs, executors and adminiſtrators, either to 
ſettle in purſuance of the power, or otherwiſe ; ſo that Earl Gilbert 
had his election, to ſatisfy the covenant, either by ſettling the lands 
under the power by appointment, or by limiting any other lands 
to the ſame purpoſes : and according to the circumſtances Aa 


ſhould have made his report, this cauſe was. to come on again 


„ 23 sangen 82 


WAW anCnd. rn? — oY HH, i 


33 7 = H 5-4 er 


2 2 | rd 1 Les — 
Tinity Term 16 Geb. | 
this caſe be could not be (aid to have made his election, be- 


e from 1715 to 1719, there was nothing done, nor a 
— by Sir Sena 4 ſettle any particular lands in —4 | 
ſuance of the power, And though about July 1719, a draught 
was prepared and ingroſſed, yet that continued to. le by till 
Oftober 1719, and was never executed; and he had therefore 
an animus deliberandi-continuing, and had not taken hold of the 

wer, by appointing the lands of J/oolvey and M dolſten in per- 
Rune of the covenant, ſince the indentures were only in- 
groſſed, and never executed. And in all conveyances of this 
nature the animus deliberandi muſt be ſuppoſed to continue, till 
the act be compleatly executed. And the power not being ex- 
ecuted, this was. compared to the caſe of Lanyon v. Wiliams, 
where tenant in tail for valuable conſideration covenants to ſell 
the eſtate-tail and dies; a court of equity would not compel 
him to execute ſuch conveyance, though there had been a de- 
cree againſt the tenant in tail to levy a fine and ſuffer a reco- 
very: and therefore it was urged, that ſince the remainder was 
veſted before the legal eſtate was executed by Earl Gilbert, the 
court would not compel the remainder-man in this caſe to exe- 
cute conveyances in purſuance of this covenant, 1160 


And here they quoted thoſe cafes of law, which ſay that powers, 
which go in derogation of remainders veſted, are to be taken 
ſtrictly; becauſe it was looked upon as dangerous for a court 
of equity to overthrow by their decrees the intereſts that were 
originally veſted in the parties by legal conveyances; and the 
rather in this caſe, becauſe there was a perſonal and ſome real 
eſtate to ſatisfy the covenant : and this covenant is to be confi- 
dered as a debt due from Earl Gilbert on receiving his marria 
fortune; and wherever there is a debt, the perſonal eſtate ſhall 
go in exoneration of the real, which is to ſupport the honour 
and dignity of the family. And it was further urged,” that the 
heir being expreſly bound in the covenant, the eſtate deſcend- 
ed to the heir ſhould be firſt liable. e eee 


But it was anſwered and reſolved by the court, that aſter the 
ſtatute of 27 Hen. 8. c. 10. for transferring of uſes into poſſeſſion, 
the courts of common law held, that powers in derogation of ef. 
tates executed were to be taken ſtrictly; and therefore if not pur- 
ſued, they would not impeach or deſtroy an eſtate already execut- 
ed by legal coriveyances, But in the courts of equity they ſoon 
found that the conſtruction was too artificial, and not according 
to natural equity; and therefore they'conſtrued theſe powers as a 
reſervation of ſo much of the ancient dominion of the eſtate 
io de under the controul of the tenant for life. © Et ciij vs f 
dare illius eft diſbonere ; and as of often as any ſuch dominion is 
| | reſerved 


Trinity Tem 10 Gea: 


reſerved,” the tenant for life may contract ahout it; and where a 
marriage contract is made, as this was, in contemplation of 
the execution of ſuch a. power, it wes a real lien upon the eſtate; 
for both the marriage was had, and the marriage portion paid, 
_ In, contemplation that the charge ſhould be laid on the eſtate 
in purſuance of the power. And therefore a court of equity 
may decree it againſt the remainder-man, becauſe he claims 
under the deviſe of Earl Thomas, whoſe intention was, that 
ſuch a charge ſhould be induced on the land; and the preſent 
Eart taking the eſtate under the will, takes it ſub onere : fo that 
a court of equity may decree the charge to be made good by the 
remainder-man, becauſe it is decreeing a charge in purſuance 
of the intent of the teſtator. And equity in this caſe was oblig. 
ed to make ſuch decree, becauſe the firſt proviſion was made 
both for the honour and advantage of the family; ſince they 
could not have married according to their quality, without 
having a power to make ſuch a jointure : and the preſent Earl 
takes the benefit of ſuch power, by having ſuch a dominion 
over the eſtate for his own advantage, and therefore he is oblig- 
ed in conſcience. to diſcharge the intention of the teſtator in 
behalf of Earl Gilbert, And this is not like a caſe of tenant in 
tail, for when ſuch tenant ſells, and dies before the cutting off 
the. entail, wan ene relieye ; becauſe the ſtatute de denis 
binds a court of equity, as it does the courts. of law: but if 
the vendee avoids the ſtatute by a recovery, the courts of equity 
have never prohibited ſuch a fiftitious ſuit to gyerthrow the 
title of the heir in tail. May farther, if there was a truſt in 
tail, and the cęſtui gue try/{{hould covenant to convey for valuable 
conſideration, there the court of equity would oblige the heir 
in tail to convey ; becauſe this is a creature of equity, and out 
of the ſtatute. And wherever an agreement is made, and mo- 
ney. paid; equity does not conſider the form of the conveyance, 
but takes it as if it were actually executed in the beſt manner that 
could be contrived at lay ; for the ſubſtantial part of the agree- 
ment is the price, and for that the right 'is transferred, and 
what ought to be done is looked upon as done. And therefore 
if a man article for the purchaſe of land, and ſells all his eſtate, 
it would paſs the lands in the articles. And this diſtinction 
was taken, that if it had been a mere voluntary conveyance, 
the animus deliberandi ſhould have continued till the conveyance 
was executed; but here being a contract to ſettle in purſuance 
of that power, when an eſtate is afterwards ſet out, it ſhall b 

preſumed to be an execution of that contract, which in conſci- 
ence he was obliged to perform; eſpecially in a cafe fo cir 
cumſtanced, ſince nothing can be objected to the yalue of the 
lands: and in this caſe what the perſons contracting had in con- 
templation was an eſtate executed in purſuance of the out 
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the words or otherwiſe, Ac. are to be looked upon as auxi- 
— and to ald the eftate to be conveyed; ſo that if the Earl 
had ſettled, or purchaſed other lands in order to be ſettled, ac- 
cording to the contract, he might have exonerated the lands 
ſubjected to the power by Earl Thomas's will; and fince the 
real eſtate now in queſtion was mortgaged, it was neceſſary 
the covenant ſhould be large enough to ring in all the real and 

onal eſtate of Earl Gillert in aid of the 
of deficiency, And therefore the covenant is not to be conſtru- 
ed on the one hand ſo ſtrictly, as to ſubject the heir in the 
firſt place, nor ſo generally as if the word heir was only matter 
of form, and merely the word of the conveyancer ;. but the in- 
tention was, that he at his election ſhould have a power out of 
any other eſtate to ſatisfy the covenant, and after his death, in 


caſe the land contained in che power ſhould be deficient, halt 


all other his eſtate ſhould be ſubje& thereto: but ſince Earl 
Gilbert did not ſettle any other eftate, as he might have done, 
to diſcharge. the contract; it temains as à real lien on the 
ſettled eſtate in the firſt place to bind the ſame, as what the 
had in contemplation to bind by the contract. And this 
is not like the caſes where equity decrees that the perſonal eſtate 
ſhall go in exoneration of the real; for the reaſon of that is, 
that the perſonal eſtate is the natural fund for the payment of 
debts and legacies, and therefore as far as that is not ſpeei- 
fically deviſed, it ſhall exonerate : but the articles of Earl Gi/- 
bert muſt not be conſidered as a debt, but as a conveyance of 
ſo much of the eftate, over which he had a power, becauſe his 
nog intention was to convey : and if it be conſidered in this 
ight, there can be no application of the perſonal eſtate, fince 
there is no debt of which the real eſtate was to be exonerated ; 
and that this was the conſtruction of powers in equity, the 
following caſes were quoted, Dr. Garth v. Lady Beaufry, by 
Lord Somers, Paſch. 1695. Henry Beaufry ſettles lands to the 
uſe of himſelf for life, then as to part to his wife for life for 
her jointure, then to the. iſſue male of his own body, with ſe- 
veral remainders over; with a proviſo, that if he ſhould have 
any younger children, it ſhould be lawful for him, by deed or 
will, executed in the preſence of two or more witneſles, to 
limit and appoint any of the ſaid lands (except thoſe in jointure) 
to ſuch perſons and for ſuch eſtates as he ſhould think fit, for 
railing 5001, a- piece for ſuch younger children, to be paid at 
ſuch times, and in ſuch manner, as by ſuch deed or will ſhould 
be declared or coyenanted, Henry died, leaving ſeveral younger 
children, but did not make any appointment. Decreed this 
was a charge upon the land, and bound the iſſue in tail, and 
ordered the 500 J. a- piece to be kaiſed for the younger chil- 
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Accerdingiy the covenant in this caſe was looked on as an 
execution of the appointment in purſuance of the power. 


Lady Cliffrd v. Lord Burlington, by Lord Keeper Wright, in 


the Tenple- hall. Lord Clifford had power to ſettle a jointure 
not exceeding 1200 l. per annum. On his marriage with the 
plaintiff, he covenants to ſettle on her 1000 J. per annum: he 
ſends to his ſteward for a particular of lands of that value, and 
ſettles according to that particular, After his death it appeared 
that the lands ſo ſettled ' were but 800 J. per amum: the bill 
was againft the remainder-man, to have theſe lands made 10001, 
per aunum; and decreed againſt the remainder- man. 


Gill. Eq. Rep. | 8 v. Parter, I St June 17 14. Mr. Parker had 2 


power to raiſe 000 J. for younger children, by deed or will 
executed in the preſence, of three witneſſes. Afterwards by 
will executed in the preſence of two witneſſes he charged the 
premiſſes with 8000 l. for his younger children. Decreed good 
for 7000 I. | | . | 5 


Holing ſbead v. Holing ſhead, 14 June 1708, before Lord 
Cowper. A man deviſes his eſtate to A. for life, with ſeveral 
remainders over, with a power to the perſon in poſſeſſion to 
limit any part of the premiſſes for a jointure, not exceeding one 


Hearle v. Green- moiety: the firſt deviſee for life, whilſt an infant, marries the 


plaintiff, and with his mother enteis into articles to ſettle lands 
of 100. per annum on the plaintiff for her jointure; but in the 
articles no notice was taken of the power. Before any join- 


ture made purſuant to the power the tenant for life dies: the 


bill was againſt the remainder-man, to have the jointure made 
good. Decreed accordingly. 


Gilb. Rep. Eq. © Miford v. Alford, at the Rolls, '5 December 1709. Gregory 


Alford tenant for life, remainder to his firſt and other ſons in 
tail, remainder to Francis for life, to his firſt and other ſons 
in tail, remainder to the defendant, with a power for Francs 
(after the death of Gregory without iſſue) to make a jointure : 
Francis marries in the life-time of Gregory, and before marriage 


covenants to make a jointure on the plaintiff, and to execute 
this power when he ſhould come into poſſeſſion. Gregory dies 


without iſſue male, and' Francis ſurvives him, but dies without 
making a jointure or executing this power: Bill againſt the 
remainder-man, to have a jointure made, becauſe Francis ſur- 
viving Gregory might have executed this power, and bad co- 
venanted ſo to do, Decreed accordingly, * © | 
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So in the” principal caſe it was decreed, that the plaintiff 


ſhould hold and enjoy the lands of Wookvey and Waolfton, ac- 
cording to the articles, and the deeds of 5 and 6 Ju 1719. 
And that the plaintiff, and the defendant the heir, and the 
Lord vent, ſhould have their coſts out of the perſonal eſtate, 
becauſe Earl Gilbert ought to have ſettled it during his life, 
and the preſent Earl had only by his anſwer laid his caſe 
before the court, and had not joined in the examination of 
witneſſes . but the plaintiff had examined to prove the alle- 
gations of the bill. 8 
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Sir John Pratt, Knt. Lord Chief uſtice. 
Sir Littleton Powys, Kurt. 
Sir John Forteſcue Aland, Kut > Fuftices, 
Sir Robert Raymond, Kur. © 

Sir Philip Yorke, Kur. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 
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6 HE plaintiff recovered judgment in C. B. againſt two 
zudgment is defendants, and a writ of error- is brought, alleging it 
9 to be ad graue dampnum of one only, without taking 


dampnum of one any notice of the other: and Reeve moved to quaſh it, which 
only will otic. was done, without much argument, upon the authority of a like 
aym- 340% Calc, Mich. 6 Geo. in B. R. Brewer v. Turnerb, ante, 233. 
Coſts on quaſh- X Jeet : | 
rute be Then the defendantin error moved for coſts, and upon con- 
2 all ſideration the court were of opinion he was entitled to them, 
dn. the act for the amendment of the law not being confined to 


$ Mod. 305. the caſe of a variance from the record, (which this is not) but 
having general words, other defect, to take in this caſe. 


Then the plaintiff in error brought another writ of error 
coram vobis; and Reeve moved to quaſh that alſo, as not lying 

in this court; becauſe the firſt writ of error being qu 
"0 the record is not removed. He argued, that if the record had 
been once well removed, and the writ had abated by _—_ 


e *1 | e. 
MNMichazeltas Term 11 Geo. 


Abort, as death; in that caſe a writ of error coram vobis will 
lie: but this he ſaid was never à good writ of error, and the 
fault appeared upon the face of the record; ſo that it is no OT 
more, than if an entire ſtranger, making a true deſerintten 
of the record, had brought the writ of error, Which no body 
can pretend would be a removal of the record. . 
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Serjeant Cunpng cuntra inſiſted, that the record was well re- Tfswritofertor 
Zia though, by a miſtake in not joining the other defend- — 
ant, they could not proceed to reverſe the judgment; and thin variances, 
therefore, to ſet that matter right, they had brought a writ of . nv 
error in the name of both. 3, Aud. 197 1 Kal. Abr. 753, avg 
929. 1 Sid. 104, 139. Dyer 356. b, Leiv. 3, 6. re 8 


” r 1 f 4 * 

Chief Juſtice. If the record was ever well removed, this 
writ of error coram vabis is the only one which could be had. 
I ſhould think, beſides a true deſcription, that the writ ſhould 
be brought by one who can entitle us to examine the record, 
and it is admitted, that one defendant alone cannot. I can 
ſee no reaſon to conſtrue this a removal of the record; ſinee 
if it be a removal, it is a removal to no purpoſe. Powys Juſ- 
tice accord. e ; v7, 


i; 


Forteſcue Juſtige. I. am ag! doubtful in this caſe. A writ 
of error has in its nature two things, a certiorari to remove the 
record, and a commiſſion to examine it; and that is the rea- 
ſon why it was never amendable at common law, becauſe no 
court was ever allowed to amend their own commiſſion, The 
certiorari- part of the writ is good, if the record be rightly 
deſcribed, as this was; and therefore I ſee no/inconvenience 
in conſtruing it a removal of the record. I remember a caſe 1. 


n. 
of Walter v. States in this court, which was an action againſt 5. 


hve defendants ; and one being dead, the other four, without Fi 
taking any notice of that, bring a writ of error; and it was | 
quaſhed for the ſame reaſon as we quaſhed the fitſt writ of 

error in this caſe; the plaintiff in error there brought a writ 

of error coram ©obis, and the cauſe was determined upon that, 
without any objection to the propriety of the writ., - „ 
Raymond Juſtice. I remember that caſe, and it was ſo. + © 2 
to this caſe I ſhould think, that when a writ of error goes to 
remove a record for a particular , purpoſe, and by ſome defect 
in that writ the purpoſe for which it iſſued cannot be obtained, 4 
the record ſhould be taken to be in the ſame condition as if no 
writ of error had been brought. If one defendant-only can re:. 
move the record, I do not ſee why a meer ſtranger may not. 


n 


Adjournatur. And Trin. 11 Ces. without much debate they 
declared, that the writ of error coram volis did lie. 


Dominus 
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8 2 TION for obſtructing an exciſe officer in com. 
the contrary V ing to weigh candles: and it was objected, that by 8 hn. 
does not appear. c. g. the officer has power to enter by day or night; and if by 
| 1 night, then in the preſence of a conſtable; and here it is not ſaid 
137% Whether it was by day or night; it might be by night without 
S Mod. 319- a conſtable, and then it was lawful for the defendant to obftrud, 
. Sed per curiam, That ſhould have been ſhewn by the defend- 
K. B. wh „ ant, and then he would not have been convicted. It is enough 
28 +7: that this conviction * does not appear to be wrong: we will 
viction on preſume the entry to have been in the day: elſe it would have 


1 been fard in note ejuſdem Ger. The conviction was«confirmed, 


— 
5 


in 1 Bur. Rep. 
148. | | 
| Ravenhil's caſe. 
Mandamus. HE court granted a mandamus to ſwear him in ale· taſter 


of Honiton. It appeared to be a previous requiſite to his 

being choſen port-reeve, who is the returning officer for meni- 

bers of Parliament. | | 
| TY Dominus Rex verſus Roberts. 

ing 6 for profane ſwearing quaſhed, being 

Mead Pampa A praeftitit ſacramentum in the preterperfect tenſe. It was 

Doubt tenſe, eld in ſubſtance, being for ſwearing 1 50 oaths in his ver- 

. . Raym. bis, videlicet by G. and curſing 150 curſes in his verbis, videlicet 


T_T; R 8 : 
337 5 W. Anh damn you, without repeating each 150 times. 


Proceedinge up- 


. 10516, ene ne Paridhes of Aﬀaivicde und Mey 


oſſeiva I TFON a ſpecial order of ſeſſions the caſe appeared to be, 
25 —— that thirty years ſince, Humphrey Curd built a cottage 
Uitthe rightis upon the waſte in Wyley belonging to the Earl of Pembrote, 
| 8. and lived on it till his death, a three years ſince, when 
pl. 115, it deſcended to his daughter Elizabeth, then married to John 
1 N Darby ; that they entered and enjoyed it three quarters of a 
Caf. of Sete. year, and then (old the poſſeſſion of it to Fobn Myvel, who 
and Rem. 116, enjoyed it ever ſince without any moleſtation from the 
— 1 5 lord; but no original grant appears. And whether John Dar- 
172. u. by. and his family are ſettled in Myiey, where they lived three 

quarters of a year in the cottage right of his wife; or » 
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Abbrittle, which was the place of his laſt ſettlement before 


the marriage, was the queſtion : and by the order of two ju- 
ſtices, and the order of ſeſſions, it is adjudged to be a ſettle- 


ment in Myley. 


thing. The leaſt that can be made of it, is a title by diſſeiſin: 

and a deſcent is caſt. This man had undoubtedly a title 

zgainſt all the world, but the lord: and even againſt him, 

it may be doubtful, after ſo long a poſſeſſion. In ejectment, 
he might either make or defend a title, by + twenty years 18 2 Bur. 
poſſeſſion. Therefore in this caſe there is no colour to deter- i. 1 5 * 
mine againſt his right, when the lord does not think fit to im- 

peach it: though if he did, it would never be allowed, to de- 

termine the title upon an order of removal; but upon an eject- 

ment, only. i „ 89x; 1 | 


Elliot verſus Cowwper r. 
T plaintiff declares, that the defendant fecit quandam Fecit notom e. 


notam in ſeriptis per quam promiſit ſolvere. And exception 7% Frome | 
was taken, bas is no ſigning by the defendant, as the ging - 
ſtatute requires; and the caſe of Taylor v. Dobbins, ante, 399. B m. 1376, 


had the words manu ſua ſeripfit, which was the ground of the , f 327: 


held it well enough, for unleſs it was ſigned or wrote by him, rulel the ſame” 
it could not be ſuch a note whereby the defendant promiſed WH” 8 5 


pay. Judgment for the plaintiff. 


| Caſe of the Commiſſioners of Sewers for Yorkſhire. 


HE court held, that a certiorari to bring up an order Certiorari, whers 
made be the commiſſioners, for the removal of their own _— 
was of common right, and not diſcretionary, as in the 374. N i 
caſe of other orders, where great inconveniencies may follow Mod. 332. 
by inundations in the mean time. | j 


Dominus Rex verſus Simpſon. 


MANDAMUS to the archdeacon of Culchgter, to ſwear Senins # , 
ch 

Rodney Fans into the office of churchwarden. He returns, only a minitte- | 

that before the coming of the writ he received an inhibition ga. „ 

from the biſhop of London, with a ſignification that he had Raym. 2979» 

* upon himſelf to act in the premiſſes. a | Barnard. K. B. 


OL, J. Rr Et . 335» 


1 Michaelmas Term 11 Geo 


Et per curiam, The return is ill. It does not appear that the 
town of Colchefter is within the dioceſe of the biſhop who in- 
* hibits: beſides, the archdeacon is but a miniſterial officer, and 
4 Lord Roymond ® is obliged to do the act, whether it be of any validity or not. 
Eye of HOT cans ks wood... 9 
the objection to . bo.» ; : I N i 1 | 


dhe return. Dutt #32 Hay $65] C42 "REA NT od 
. ſee 3 Bur. Rep. VV 83 8 ER. „ 
144. TULonſend verſus Duppa & al. 


„ 8 n _ 


Attorney cannot ATOM of trover was laid in Worcefterſhire ; and Wills 
change — moved to change the venue to Middleſex, becauſe the action 
_ apa againſt ſome of the defendants was as they were commiſſioners 
defendant joia- of bankruptcy, and they had privilege, as being barriſters or 
72 D attornies. But the court refuſed it, ſaying the privilege could 
* 33%. not take place where they are joined in an action with unpd- 
8 e ee | 


| © Briggs verſus Greinfield and Benger. ; 

One defendant RES PAS againſt two defendants; one ſuffers judg- 
2 tbe ment to go by default, and the other pleads a diſtreſs for 
judgment per rent, and a licence from the plaintiff to ſell the goods, upon 
_ 4efault azaint which iflue-was joined, and a verdict for the defendant. 

K | ; | | 
oY 8 8 Serjeant Eyre moved to ſtay the judgment againſt the other 
S. E. L. Raym, defendant, ſince upon the whale record it appears the plaintiff 
: Not f has no cauſe of action. 1 Inſt. 125. h. Salt. 23. Cs. Face 134 

lod. 217). | 


+3 — 


* 
= 


© Br per curiam, Judgment was arreſted as to both. 


$54 4 & IX, ; -j * r 


The tenant is | covenant the plaintiff declares, that whereas he had de- 
not eſtopped by. I miſed to the defendant: a houſe and ſeveral parcels of land, 
deferibing 12nds hich are particularly deſcribed, ſome to be arable, ſome mes. 
4. & Dany. dow, and fome-paſture, and eſpecially two meadows (calle 
272. Laine's meadows, the defendant covenanted to pay 5. þ 
$ Mode 311. acre for every acre of meadow which he ſhould plough up dur. 
ing the leaſe, and aſſigns the breach in ploughing up Lanes 
meadow, Sc. The defendant pleads, that for ſixty years pal 
' Laine's meadow has been arable land, and by times ploughed 
up and ſowed, as the tenants thereof thought proper; and 
traverſes, that at the time of making the leaſe it was 

ground, as is ſuppoſed in the declaration. 


To 


a O _ 2. a mo oo — e ene e 
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To this the plaintiff demurs ; and it was objected by Reeve, 
that the leaſe being by indenture the defendant was eſtopped to 
ſay, that what is called meadow in the leaſe is of any other na- 
ture; and that though they had not replied the eſtoppel, it was 
the ſame thing now it came before the court upon a demurrer. n 
And he cited Paſ. 4 Ann. Nemp v. Gooday, where in debt for L. Ram. 1164 
rent the defendant was eſtopped from ſaying the plaintiff ni: 
habuit in tenementis, it appearing that the leaſe was by inden- dds: 
ture. And the ſame was ruled this term in the caſe of Browne 
v. Hardwick. | Wy 


Sed per curiam, The indenture is to be conſtrued according 
to the intent of the parties, and here the intention was only to 
covenant againſt the ploughing up real meadow. Every body 
knows that in deeds of this nature the parcels are very often 
taken from former deeds, without regard to every alteration of 
the nature of the land: and it would be the hardeſt caſe in the 
world, that if this land has been arable at one time, and. laid 
down at another, that the tenant ſhould be concluded by calling 
it by either of thoſe deſcriptions. This is not the eſſence of a 
deed, as what is ſtruck at by nil habuit in tenementis. It would 
be carrying of eſtoppels too far, ſhould we extend them to / 
this 2 ; therefore we are all of opinion the defendant had a 
right to try the fact, whether it was ancient meadow or not. 
The conſequence of which is, that the plea is good, and the 
defendant muſt have judgment. | 


Welder verſus Buckland, 


gc IRE Facias againſt pledges in replevin, ſetting out a Informality ill, 
judgment for the avowant in C. B. prout per recordum ibidem on ſpecial de- 

refudens : quod quidem recordum coram nobis certis de cauſis venire 3 Mad. 373. 

fectmus, where the judgment was affirmed. The defendant de- | 

murred, and ſhewed for caule, that it was incongruous to ſay 

that the record remains in C. B. and at the ſame time was re- 

moved to B. R. by writ of error. 


Serjeant Branthwayte would have had it rejected as an unne- 
ceſſary averment, and then it would ſtand with only a right 
reference to the record remaining in B. &. 


Sed per euriam, You cannot ſay but it is informal, and 
that is enough upon a ſpecial demurrer. The defendant muſt 
have judgment, | | . 


To Rr2 Dominus 
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Dominus Rex verſus Chandler. . . : 


Indiement, IN DICT MENT for ſecreting. a woman big with an i]. 
22 L. Ram. I legitimate child, ſo that ſhe could not be had to give eyi. 
CAE Onl: 5. dence. about the father. The defendant demurred. Et jer 
p- 8. curiam, Judgment for the defendant, for it cannot be illegi- 
Mod. 33% timate before born, there being always a poſſibility that it may 
be born in lawful wedlock. e 


Faſt-India Company verſa Glover, 
| Eadem verſus Lutman et al'. 


Suffering julg- FFVHE plaintiffs declared upon a ſale of coffee at ſo much 
rar la . per hundred, which the defendant was to take away by 
mith on of the ſuch a time, or anſwer in damages. There was judgment by 
contract decla- default, and on executing a writ of inquiry before Chief Juſtice 
n Pratt at Guilihall, he refuſed. to let the defendant in to give , 
evidence of fraud on the ſide of the plaintiffs at the ſale, becauſe 
he ſaid the defendant had admitted the contract to be as the 
plaintiff had declared, by ſuffering judgment by default, inſtead 
of pleading non aſſumpſit ; and now they were only upon the 
quantum of damages. b | "Io 


: 
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The Dutch Weſt-India Company againſt Jacob Senior Hen- 
riques van Moſes. In C. B. 


Dutch. W:ſt- NE borrowed money of the Dutch W:ft- India company, | 


India company : . k ; 
e cairn which he by articles covenanted to pay in Bank at An 


England which fterdam. The Dutch 1/t-India company ſued thoſe articles here 
ee England, and called themſeves Generalis ſacietas Belgica fri- 
See dene, and vilegiata ad Indos occidentalcs negotiandum, and laid the article 


when it was 


payable in Bank to be made at Amſterdam in Holland, viz. apud Londen is 


there. And have ia lan#? ö þ . 
rdement. 8. C. Poroclua ſan#tae e de arcubus in warda de Cheap 


L. Raym. 1532. 


n os A XX . 4a Vw m++ QÞA£Ac 


Upon the trial it appeared,* the money was borrowed 2 
Amſt:rdam in Holland, and by the covenant was to be paid iu 
Bank there: and that this company had never ſued by this nam 
before, or ever had any particular name given them by any at 
of the States; but upon the diflolution of an old 1/4/-Iwli 
company, it was declared, that there ſhould be {till a genera 
HWeſt-India company, the members of which ſhould be p'. 
leged-to trade to the J/;2- Indies, and that all others ſhould be 
prohibited. 


N. f ' 


Ade * 
> —- 

: 7 
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* 
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| Nee; The jury found, that this was the ſame company that 
jent the money. Pens e ee 


Upon the trial at ni/i prius before King C. J. two points were 
reſerved for the conſideration of the court: 1. Whether theſe 
articles could be ſued in England. 2. Whether this was a good 


name for the company to ſue by. 


Cheſiyre Serjeant for the defendant agreed, that where a cove- 
nant is made beyond ſea, and is to be performed here, or e con- 
verſe, an action may be well brought upon ſuch covenant in 
England : but when a covenant is made beyond fea, and is to 
be performed there, it cannot be tried here, becauſe there is no 
piace from whence the venus ſhall come, nor can our Judges be 
informed of the law of that country: and this is reſolved in 
Dowaal's cafe, 6 C. 47. b. It hath been always held, that if a 
bond be ſaid to be made at Baurdeaux in Regno Franciae, it wants 
trial at our law; and whether it ariſes upon the evidence, or 
appears upon the pleading, is not material. Lutw. 950. I reſ- 
paſs done at Fort St. George in one trunſinarinis, is not triable 


here. Lord Chief Juſtice (1 


Vaughan in his treatiſe of ales (1) At the end 
lays, if a bond be made in Malis, Ireland, or S. atlund, it can- ef his Reports, 


not be tried in England. The covenant in the preſent taſe, ap- 
points the money to be paid at Am/terdam, and therefore cannot 
be performed in any other place, and the defendant cannot 
oblige the plaintiffs to accept the money here, but is confined 


to pay it in Holland. 


As to the ſecond point, whether this be a good name for the 
company to ſue by, I apprehend it is not a ſufficient name: for 
this corporation never having any particular name given them, are 
not enabled to ſue even in Holland, much leſs in England. Cor- 
porations made by act of Parliament are to be taken notice of; 
but when private corporations ſue, they muſt produce their 
charter or grant by which they are conſtituted, and thew to the 
court that they have a name and a capacity to ſue. And he faid 
that the name by which the plaintiffs were called in the decla- 
ration, was different from the common name that they are 


known by. 


Pengelly Serjeant contra. This is an action brought ſor the 
loan of money, which is a thing clearly tranitory and perſonal; 
and in ſuch a caſe the defendant is a debtor, wherever he goes, 


and may be ſued wherever he can be found, 


| zdmit that where 


it appears from the party's own ſhewing, that the band was made 


at B 


in Regno Franciae, that the court here is ouſted of juriſ- 


diction; but in this caſe the covenant is ſaid to be apud Amfter- 


Rr 3 


dan in Landon in parachia, Cc. and it being not traverſable, the 


court 


1 
* 
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Salk. 290. 
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court hath: a ſufficient juriſdiction. It is the common practice 
to bring actions here upon bills drawn in Holland payable in 
France and aſſigned to Dutch merchants. ' An action was 
brought upon a bond which appeared to be dated at St. David's 
in the Eaſi- Indies; and it was reſolved, that if it had been laid 
in the declaration to have been made at St; David's in the Ea 
Indies, viz. in London in parochia, &c. it had been ſufficient, 
and ſuable here. In Trin. 7 Ann. in B. R. an action of trover 
was brought for timber cut in Ireland; and it was objected, it 
could not be tried here, becauſe title of land would come in 
queſtion: But per Holt C. J. et totam curiam, This action being 
merely tranſitory, may be ſued any where. This was the caf 
of Brown v. Hedges, Trin. 1708. Vide Styles 331. Rogers v. 
Done. And to this point a caſe was cited by Bormer J. where 
William Penn was ſued here for rent, upon a leaſe of lands in 


| Penſilvania 3 and it was adjudged the action well lay. 


To the ſecond point Pengelly ſaid, Though the company had 


na certain name given them by any act of the States, yet they 


may collect a name by reputation from their buſineſs ; and be- 
ing always known by that name, may be well ſued by it. He 
cited the caſe of Queen's Cullege Oxford, 11 C. 19, 20, 21, 
That college had no name given them at their foundation, but 
having received their foundation, and ſeveral other benefactions 
from the Queen, they collected by reputation the name of 
Queen's College, by which name they Tue and are ſued. Hi. 
122, 124. And this preſent caſe is the ſtronger, becauſe there 
is not any other company that pretends ta uſe this name that 
the plaintiffs ſue by, and they are found by the verdict to be 
the fame perſons who-lent the money. If a particular name be 
given to a corporation, and in ſuing, when their name is turned 
into Latin, though there be ſome circumlocution in naming 
them; yet if it appear to be the ſame corporation, it is ſut- 
ficient, So in an information for words, or for a libel, if the 
words or libel be ſet forth in Latin, for the very words need not 
be ws forth, the jury may find the defendant guilty of thoſe 
words, + | TY | 


Per totam curiam, The action is well brought: and they were 


all of opinion for the company in both points. And the judg- 
ment was affirmed in B. R. and in Parliament, 


; a 


rs 
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Wyvil verſus Stapleton. + 8 Mod, 68,381, 
Shelbourne verfus Eundem. 


 RROR of a judgment in C. B. in debt wherein the plain- A feoffment is 
E tiff declares, that by writing between him and the de- e 
fendant it was agreed, that the plaintiff ſhould upon payment or e 1 
tender of 1360 4. by the defendant on or before the day of 8 Mod. 292. 
ſhutting of the books, transfer to him 200 /. South-ſea ſtock ; 
in conſideration whereof the defendant agreed, that he would 
on or before the ſhutting of the books accept the ſtock, and 
would then pay for the ſame; with a proviſo to enable the 
plaintiff to ſell it out, if the defendant did not accept it: then 
the plaintiff avers that he was at the South-ſea-houſe the day 
of ſhutting. the books, and then offercd to transfer ; but the 
defendant did not appear, whereupon he ſold out the ſtock, 
and brings his action for the deficiency. The defendant 
pleads a feoffment in ſatisfaction, and on demurrer judgment 
is given in C. B. that the plea is good; ideo querens nil capiat 
per billum. Ss, | 


It was agreed on all hands that the plea was bad, ſo that 
the reaſon on which the court below founded their judgment 
was not right; but whether upon the whole record the judg- 
ment was not warranted was a queſtion. 


Reeve objected to the declaration, that the plaintiff had ſhewed 
no cauſe of action, for that the covenant to pay was only on 
acceptance, and here was only a tender (and that intufficiently 
alleged) but no acceptance. The defendant covenants to ac- 
cept on or before the ſhutting the books, and then (that is) 
upon ſuch acceptance to pay. 


SN Ro 6c R ee ar. © 1 23 


Fazakerley contra inſiſted, they were mutual covenants ; or 
if not, yet the plea of a feoffment in ſatisfaction admits every 
thing neceſſary to entitle the plaintiff to be ſatisfied. Cro. 
Gar. 384. 1 Vent. 114, 126. Hob. 233, 198. 2 Saund. 180. 
1 Sia. 466. - Show. 213. 

Chief Juſtice. I think the judgment of C. B. ought to be re-. 
verſed. The conſtruction the defendant puts upon this cove- 
nant is a very ſtrange one, for it is no leſs than to diſcharge 
himſelf of one covenant by the breach of the other: it is true, 
ſays he, I did not accept the ſtock as I ought to have done, 
aud therefore I am diſcharged from the payment of the money. 


* 


+ 
* — 
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This is ſo harſh, that if any fairer conſtruction can be made 
of it, I am ſure it RE. blow I think the natural import of 
it to be, that then ſhould' not relate to the actual acceptance, 
but only to he time at which he covenants to accept. If 
then as theſe are mutual covenants, the breach is well alle 
in non-payment of the money, and if the plaintiff has 81 
on his part, it will be no excuſe here, becauſe the deſendant 
has his action to right himſelf, Powys J. accord. . 


S 


Eyre Juſtice. This not being an action for the whole money, 
but only for the deficiency, 1 take it the mutual remedy is 
gone. And if ſo, then a tender and refuſal are neceſſary 
to be averred, to entitle the plaintiff to ſell out the ſtock, 
This is not a ſufficient tender, either as to time or place; 
as to the time, if nothing be ſhewn to the contrary, the 
laſt part of the day is what the. law appoints, and the 
plaintiff is deficient in that ; and as to the place, it ſhould 
have been ayerred, that the South-ſea-houſe is the proper 
place, for we cannot take notice of it. Lancaſhire v. Killing- 
worth, (Salk, 623.) entered Trin. 12 W. 3. rot. 369. Shale 
v. Seignoret, intr. Paſch, 10 M 3. rot. 115. and adjudged 
Paſch. 11 W. 3. Lutw. 516. | | 


2 Deen. s Sn SS 


Ws e Juſtice. If it be neceſſary to aver a tender, this is 

| certainly naught; but I am not clear that there is any oc- 

caſion for it. I think the payment is ſo far from being to 

be ſubſequent to, or upon the acceptance, that it is the very 

firſt act to be done according to this contract, which is, that 

the plaintiff ſhall upon paying transfer, and the adtunc refers 
to that time, Per cur ulterius conciÞ, 


A covenant to And Mich. 11 Geo, it was argued a ſecond time b Ser- 

pay «pon trans- jeant Pengelly for the plaintiff, and Serjeant Comyns tor the 

8 defendant ; and the court kept them to the point of the mutual 
| covenants, declaring that the tender and the pleading over 


were both to be laid out of the caſe. 


Serjeant Pengelly inſiſted, that the firſt act was to be done 
by the defendant, the covenant on the plaintiff's part being 
only upon payment or tender to transfer, and then comes the 
clauſe for the defendant to accept and pay, and the proviſo to 
ſell out is on any default of the defendant. | 


Serjeant Compns contra inſiſted, that in the nature of the 
thing there muſt be ſomething done on the part of the plain. 
tiff, at Jeaſt he ought to be there, and ready to transfer ; and 
wherever the defendant's act depends upon an act to be done 
by the plaintiff, jt is not enough to ſay they are m 


covenants 
zants. Auer 


— - 
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Adjournatur- And in a few days the Chief Juſtice. delivered 

the reſolution of the court. The objection is, that the plain- 

tiff ſhould have done the firſt act by transferring, or tendering 

at leaſt, elſe how could the defendant adtunc accipere et ſoluere 

proinde. This depends upon the wording of the indenture and 

the intent of the parties. It could never be the intention to 

make the payment depend upon the defendant's own accept- 

ance. Aadtunc is the time mentioned for the transfer, not the 

act of transferring, and it would be unreaſonable to oblige the 

plaintiff to part with the ſtock firſt, ſince every body knaws 

that was not the nature of theſe agreements. 'The money is 

not to be paid as the conſideration of a transfer, but of the co- 

venant to transfer; and the true conſideration in this caſe is 

the remedy, which the defendant has upon the covenant to 

transfer. We are all of opinion that theſe are mutual cove- 

nants, and therefore though there is no tender ſuſficiently *' 

alleged, yet the declaration is well enough. And the judg- V. B. This 

ment below being for the defendant, when it ſhould have been Jeff nt of re. 

for the plaintiff, it is erroneous, and ought to be reverſed. We waras phe vr 

accordingly reverſe it, and give judgment for the plaintiff. 1 
| judg- 
Afterwards the court was moved for their direction to the pw wa, : 

Maſter in taxing the coſts, the plaintiff inſiſting on full coſts | 

to this time, the ſtatute of Gloucefler, 2 Inſt. 288. extending 

to all coſts conſequent upon the ſuit, | 
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. Sed per curiam: At common law there were no coſts upon No coſts on re- 
any writ of error, and 3 H. 7. c. 10. and 8 JF. 3. c. 11. _—_ Judg- 
extends only to the caſe of affirmance of a judgment, and that 3 W. 3. c. 1. 
yery reaſonably ; for why ſhould any man in the caſe of a re- 
verſal pay coſts for the error of the court below ? We are in 
this caſe to give ſuch judgment as the court below ſhould have 
given, that is judgment for the plaintiff, with his coſts to that 
me. They could have no conlideration of the coſts upon the 
writ of error, and therefore let the maſter tax the plaintiff ſuch 
coſts as he would have been intitled to in the court below; 
8: as to coſts upon the writ of error in this court, he can 
ve none, ie 8 Nos & 
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Aſton verſus Blagrave, 


a HE plaintiff declared, that he was a juſtice of peace, and Words of a ma- 
| that upon a colloguium of him and the execution of his 198 
office, the defendant ſaid, „ You are a raſca!, a villain, and a 8. C. Lord 
liar, | | 2 
orteſc. Rep. 


206. S. C. 
Aſter 4 Bac. Abr. 


489. 
$ Mod. 270. 
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After verdict for the plaintiff it was moved in arreſt of 


judgment, that theſe words are nat actionable. 
 Cheſtyre Serjeant pro quer. There is 2a great difference . 


tween magiſtrates and common tradeſmen : words of the latter 
muſt affect them in their particular way of dealing, but any 
thing that tends to impeach the credit of the former is aQion. 
able. A juſtice of peace is ſworn to do his duty. What can 


de worſe than to call a man a villain? An action lay for 


claiming a man as a villain, Keiko, 34. And the pillory we call 
a villainous judgment. The word {ar does not ſignify a fin. 
gle error from the truth, but denotes a habit of lying. It is 
actionable to ſay of a tradeſman, He keeps falſe books,” 


Reeve. It muſt be taken now that the words were ſpoken 


in relation to his office, which will much aggravate the mat- 


ter. I agree, theſe words ſpoken of a common perſon would 
not be actionable ; but the diſtinction between magiſtrates 
and others has been often allowed. Mo. 243. Cre. Car, 199. 
1 Vent. 50. 1 Sid. 432. 1 Lev. 280. 2 Cre. 223. 65 
Car, 14. Words that are actionable will not be indictable, 
unleſs they tend to a breach of the peace; but though not in- 
dictable, yet they may be actionable. Mich. 4 Am. B. R. 
Regina v. Soley (mentioned in the caſe of Regina v. Mrigbiſn, 


' Salk. 698.) “ Mr. Soley is not fit to be a juſtice, for if a cauſe 
„ comes before him he'll] give it right or wrong for Mr. G.“ 


were held not indictable, but yet no body will ſay that they 
are not actionableQ. | | Mo 


Girdler contra. In Show. Parl. Caſes, 12. amongſt others the 
word lar is mentioned as not actionable; and the principal 
caſe there was words of a juſtice, You are diſaffeied to the gu- 
mernment, and held no action lay. As to villain and raſcal, 
they likewiſe are not actionable. 2 Cro. 58. Yelv. 64. 4 G. 
15. 2. 2 Ed. 4. 4. b Mar. 82. Gold}. 115. 4 C. 16.4. 
Ao. 418. 1 Koll. Abr. 57. pl. 30. 1 Vent. 258. Salk. 696. 
Hab. 117. Cro. Fac. go. Hardr. 501. 2 Gre. 196. 1 Lev, 


27775 148. 


Reeve. In many of thoſe caſes there was no colloquium of 
the office, and the words were capable of a good as well as 2 
bad ſenſe, which theſe are not. 


Curia adviſare vult. And this term the Chief Juſtice deli- 
vered the opinion of the court, "That though raſcal and villan 
were uncertain, yet being joined with liar, and ſpoken of 2 
Juſtice of peace, they did import a charge of acting corruptly 
and partially, and therefore there ought to be judgmeut for the 


laintift. : 
P Hilary 


— 


Hilary Term, 1724-5. 


11 Georgii Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief Fuſtice. 
Sir Littleton Powys, Kut. 

Sir John Forteſcue Aland, Kut. Fuftrces. 
Sir Robert Raymond, Knut. 

Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General. 


Memorandum : Mr, Juſtice Raymond was abſent all this Term, 
being one of the Commiſſioners of the Great Seal, 


Whitechurch ver/us Whitechurch. 


In Canc' coram Gilbert et Raymond. 


WP Tefery Gilbert, one of the Commiſſioners of the Great here the own. 


Seal, delivered the reſolution of the court. | er of the fee with 
a term to attend 


The lands in quſtion were mortgaged to Edward Whitechurch —— 


for a term of five hundred years, and upon advancement of a pleat deviſe to 
er ſum of money, another term of two thouſand years, un teen 
Yo n Ears» ritance, it ſhall 


from the expiration of the firſt term, was made to truſtees, in not be ſet up in 
truſt for the ſaid Edward Whitechurch ; after this Edward II hite- *quity as » de. 


{zrch bought in the inheritance of the mortgagor. _— | 
236. Gilb, Eq» 
Edward Rep. 168, 
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Edward Whitechurch being ſo poſſeſſed of both the faid terms, 
and of the inheritance of the ſaid lands, he wrote his will with 
his own hand, and deviſed theſe lands to William Whitechurch 
his younger brother for life, remainder to Edward Whitchurch 
his nephew in tail, with divers remainders over. But this will 


was never ſigned or executed in the preſence of three witneſſes, 


as is requiſite by the ſtatute 29 Car. 2. c. 3. 


It is plain by this will the teſtator intended to paſs an eſtate- 
tail to Edward. Whitechurch, which he had power to do by the 
ſtatute 32 Hen. 8. c. 1. But by the 29 Car. 2.c. 3. “ That all 
« deviſes of any lands and tenements deviſeable, Ec. ſhall be in 
« writing, and ſigned by the party fo deviſing the fame, or by 
« {ome other perſon in his preſence, and by his expreſs direc- 
« tion, and ſhall be - atteſted and ſubſcribed in the preſence of 


the faiddeviſor, by three or four credible witneſſes; or elſe 


“they ſhall be utterly void and of none effect.. So that where 
this ſolemnity is wanting, the ſtatute makes ſuch deviſe of lands 
utterly void. But in this caſe the deviſor had a term of yeary in 
him. Now though a term for years be within the words of the 
ſtatute, yet the ſtatute doth not extend to it, for the term would 


have gane to the executors, had it been undeviſed, and it never 


was the intent of the ſtatute to take any thing out of the hands 
of the executors: but where the will comes to derogate from 
the intereſt of the heir, for whoſe ſecurity, among other things, 


the ſtatute was made, there the will ought to have the ſolem- 
nity of the ſtatute. : 


It will be ſaid, that if this will cannot paſs the inheritance, 
yet the teſtator intended ſomething ſhould paſs by this deviſe ; 


therefore the term ſhall paſs, for which the ſolemnity of the 
ſtatute is not requiſite. 


But when the teſtator had the inheritance in him, and deſign- 
ed to pals it as fuch by this deviſe; nothing elſe ſhall paſs but 
what he intended. Beſides, the will was not compleat, but 
under deliberation ;. and whilſt it was ſuch, you cannot con- 
{true that will ſo as to paſs any other intereſt in the mean time, 
till ſuch time as he had perfected it; and therefore this being 3 
will in fieri, a court of equity will not carry it further than the 
teſtator bimſelf has done, 


And in this caſe there is to be no a ren made from the 
dominion and intent of the teſtator, for the intent of the ſta- 


tute was to reſtrain the exerciſe of his dominion : and this ſta- 


tute has always had a large conſtruction, in order to remedy 
thoſe miſchiefs, which it was defigned to prevent, and —_ 


Hilary Term 11 Ged. 62¹ 


ktentends to all eſtates of freehold... For ever ſince the 32 N. 8. 
which lands are made deviſable, great inconveniencies were 6 


, 15 in the deviſing of eſtates, for want of a ſolemnity. And 
h in the making of this ſtatute, which was contrived by the Lord 
h Chief Juſtice Hale, and the moſt learned men of that time, 
I they went upon the foot of the old Roman law, by which at 
„ irt ſeven witneſſes were neceſlary to a deviſe of lands, but af- 

terwards they were reduced to three, the number which this 

ſtatute requires: and fince this ſtatute was made with ſo much 
Y care and caution, to prevent thoſe inconveniencies, which 
e attended the common way of deviſing eſtates before, it ought A 
ll to be ſtrictly purſued, and no relief be given in a court of equity . 
n where any part of this ſolemaity is wanting. Therefore in 
y this caſe nothing ſhall paſs by the deviſe, but the inheritance 
95 ſhall go to the heir, and the terms muſt attend it. The decree 
of of the Maſter of the Rolls was confirmed. 
k 
re Dominus Rex verſus Hulſton. 
in HE court granted an information in nature of a quo See 2 Barnatd 
he pl | warranto againſt the defendant for exerciſing the office of 1 111. 
Id ſteward of a court leet: but ſaid they would not grant it in the N . 
er caſe of a * court baron; that being only a private right, and les againft 
ds no court of record. | | 1 | Reward of a 

| court leet. 

m | | ; ®* Cro, Jac. 259» 
, Strong verſus Howe. 8 * . 
n- N 6 * | 

M R. Strong who had a mortgage on the eſtate of Mr. Attorney order- 

Howe, had depoſited the writings in the hands of his 59,27 urin 

ce, counſel, who upon a propoſal to pay the money delivered the 8 ook uy 
e; writings to Mr. Howe's brother, who was an attorney, and 
the took a receipt from him to re- deliver them upon demand. Mr. 

Have the attorney intruſted them with the mortgagor, who 

immediately took up 200 “. and left the writings as a pledge, 
n- without the privity of his brother. And now, upon motion 
but againſt the attorney, the court made a rule on him to re- deliver 
but the writings at his peril, otherwiſe an attachment: for they 
n- laid, they would oblige all attornies to perform their truſt, and 
ne, how hard ſoever this might be as between him and his brother, 
8 et between him and Mr. Strong it ſtood only upon the note, 
the by which he had engaged to return the writings in all events. 
the Amyon verſus Shore. , 


IN affault it was once well laid, but then went on with a Cumque etiam 


cumgze" etiam, and laid another affault: there were intive ergo 
ge>: and it was moved in arreſt of judgment, that the laſt 376. 


Andr. 21. 
aſſault Barnard, K. B. 


42 3 
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aſſault was not made poſitively charged, but on 

recital. Lee contra would have had — 9 — 
eumpue as moreouer but they ſaid it had been always taken 
8 recital in theſe declarations; fo the judgment was ar. 


Dominus Rex 0 Inhabitances paroch' ſancti Gregorii ; 
| villa de Sudbury in com” Suffolk. t 51h 
Netaner VW PON ſearch ofprocedent ede and oppoſiti ion by the clerks 
1 plea ſide, it was held, that proceedings u 
nactanter muſt be of the crown ſidde. 12 « 
Martin verſus Pritchard. 


Payment before RROR of a judgment in C. B. in debt upon bond: on 


ae days . L the yer the conditi ed to be f 
ome; Pong ozer the condition appeared to be for the payment of 
8 Mod. * 100 J. and intereſt on 5 December 9 Geo. and the doferitan 


plw&Kẽeads, that before purchaſing the original, ſcilicet 1 December 
9 Geo. he paid the principal and intereſt, The plaintiff replies 
non ſokvit modo et forma, and on demurrer judgment is given for 
the plaintiff. APPS fo 


Strange pro quer in errors objected, that the iſſue upon 
. before the day was immaterial; and cited the caſe of 
ferril v. Focelyn in B. R. Trin. 13 Ann. where on the like iſſue 
Fs a verdict was found for the plaintiff, and the judgment re- 
Zo : eee 185 5 


\ But the court took a difference between the two caſes. The 
preſent caſe being pleaded as a payment with intereſt, it muſt 
be taken as a plea upon the act for amendment of the law, and 
then the day is not material, the only point upon that ſtatute 
being whether it was paid before bringing the action. 


To this. it was anſwered by Mr. Strange, that the act for 
amendment of the law was not applicable to this. caſe, the at 
only giving a plea of payment after the day, when the defendant 
had broke the condition. And as to the intereſt, he ſaid it 
ought to be ſo pleaded even in the caſe of payment before the 
day, becauſe the bond carries intereſt from the date. 


But notwithſtanding this ( Powys and Forteſeue Juſtices being 
only in court) the judgment was affirmed, Quaere? 


10 Mod. 147. 


Eafter 


ME v7 7 9 3 19 . * \ A »þ £ | 


7 8 K. 8. 
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* 
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Sir Robert Raymond, Nur. Lord Chief Fuftice. 


on Sir Littleton Powys, Kir. | 
- Sir John Forteſcue Aland, Kut. > Juſtices. 
ber 
* James Reynolds, EJq; 
1 Sir Philip Yorke, Kut. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General, 

)0n . 3-2 MN 

of 
ſue 
re- * n n 
— Dominus Rex verſus Weſton et al. | 
and NDICTMENT againſt fix jointly and ſeverally for ex- Cannot indie 
* erciſing a trade: quaſhed, becauſe there ought to be diſtinct e 

indictments. wy 11. Ar. 81. pl. 6. ; 22 tinct offences 
. 2 Seſſ. Caf. 22 1. 

for Barnard, K. B. 
a} 1 8 9 6. 2 8. P 
= Stead verſus Lateward. : obo. N 

it 


POW confideration the court held, that there muſt be Prifice. . 
. ame notice given of executing a ſcire fieri inquiry, LHA, 1392» 
as in the cafe of a common writ of inquiry; and ſaid it had ET 


been ſo ruled formerly, Mich. 12 Aun. Crawley v. Haward. 


„ 


Clarke 


7 
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„ SEAS . . 
than damages. tion went on, necnon inſult fecit upon the hore of the plain. 
= Com. Dig- tiff. Verdict pro guer and 205. damages; and it was moved 
to have full coſts on account of the ſpecial matter about the 


horſe; but refuſed upon conſideration, and che plaintiff had no 
more coſts than damages. 


| Dominus Rex verſus Epiſcopum Ceſtriens', 


Adecdizgod T TPON a writ of error out of the county palatine of Lan- 
. cafter, it appeared upon a bill of exceptions, that a pa- 


= tent produced in evidence was not duly ftamped at the time of 
$ Mod. 364- ſealing, or at the time that it was produced; and the 
8. C. S. F. whole court were of opinion, it was proper evidence, being 
ſtamped at the time it was produced on the trial; for they ſaid 
the act never intended to avoid deeds that were not ſtamped, 
but only to add a penalty to enforce the duty, and here the 

penalty had been paid. Judgment affirmed, _ 


Phillybrown verſus Ryland. 


ks. HE plaintiff brought a ſpecial action upon the caſe for 
ing excluded 1 excluding him from the veſtry room, and upon demurrer 
from the very the court made no difficulty, but that ſuch an action was main- 
2 pariſh has fainable : however in this caſe they gave judgment for the de- 
a right to meet fendant, it not being averred that the pariſh had any property 
2 in this room, or right to meet there, fo that for ought appears 
17718. un it might be defendant's own houſe,” and then he might let in 
$ Mod. 52, whom he pleaſed, and refuſe the reſt : and this was a fault in 
357.  » ſubſtance, and needed not to be ſhewn for cauſe of demurrer, 


25 Dominus verſus Wilkins 


Sons + * R curiam, Attachments for a reſcue muſt be made te- 


turnable at a general return, though the original proceſs 
Was at a day certain. | 


Foo 


Se. R.-w ** & \ wy 


( 


— 


S. 2 


—w 2 „ l . 
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1 


ASS A 


ſe- 
els 


„ 
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Foot verſus Prowſe Major de Truro,. | 


HE mayor was to be choſen out of the aldermen, who Annual officer 

are annuatim eligend” : the fact on a trial at bar was, ee 
that the aldermen A Hp at his election had been in ſeveral a. 
years, and had none of them been re- elected within a 22, 697. 

r. On a bill of exceptions, the court was of opinion, that 
the election of the mayor was void for want of an annual 
election of the aldermen. But upon error in the Exchequer 
Chamber, and two ſolemn arguments, the judgment was re- 
verſed : and it was held, that the words annuatim eligend* were 
only directory, and that an annual election of them was not 
neceſſary to make an election in their preſence good: and 
King C. J. de C. B. who delivered the opinion of the court, 
compared it to the caſe of a conſtable and other annual of- 
ficers, who are good officers after the year is out, until ano- 


ther is elected and ſworn. The reverſal affirmed in Parliament. 


* 


Kent verſus Kerry. . 


RR OR of a judgment in C. B. in dower, de tertia parte Dower lies not 
of three houſes and a tenement. Judgment for the de- ee 
mandant, but reverſed; becauſe it does not lie of a tenement. 5 Mo 356 


2 (vo. 125 621. 


Dominus Rex verſus Hearle. 


MAND4MU $ to ſwear in one Pender, mayor of Penryn : Mandomn: lies 
return, that an information in the nature of à quo wwar- ain fwrar une 

rente was exhibited againſt him, to ſhew by what authority he judgment on an 

exerciſed the office of mayor, whereon two iſſues were joined, mtormation a- 

one whether he was duly elected, and the other whether he 84%? him for 

was duly ſworn :- the firſt iſſue was found for the defendant, 2 R. — 

and the ſecond for the King, whereupon judgment of eier 1447. 

was given againſt him; and becauſe he was never ſince ele&- I 395. 

ed mayor, he cannot now ſwear him in according to the com- 

mand of the writ. A ns 


Huſſey pro quer*. The queſtion is, whether after this judg- 
ment of ou/ter he be intitled to a mandamus, to ſwear him in, 
in conſequence of his precedent election. And I ſhall inſiſt, 
that though he was juitly puniſhable for acting before he was 
ſworn ; ye his election was not ſo totally done away, but that 


it fill ſubſiſted, -The nature of this corporation appears upon 


4 


che wit and return to be, that no particular time is appointed 


* 
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for the ſwearing, and that he is to hold over; ſo it is no 
objection that the year is out, It muſt be agreed he had once 
a right tobe ſworn, this writ gives him no right; he is fill 
liable to be proſecuted, if / the firſt election be gone, It is 
therefore proper to be determined upon a new information aſter 
he is ſworn, rather than to refuſe to put him in a capacity to af. 
ſert his right. The return admits the truth of our ſuggeſtion in 
the writ, that Pender was duly elected, and has not been ſworn: 
will it not be hard to/ay, that becauſe he once ated before 
he was ſworn, therefgre for the future he ſhall never act at 
all? He confeſſes he did wrong to act before ſwearing, and 
ſubmits to be puniſked as an uſurper for ſo doing; but now 
75 he I am convificed of my errot, and am defiraus of con: 
rming my ſelf to the rules of law for the future. He had 4 
right to the office hefore he was ſworn, though he had not: 
right to act; he does not forfeit the office by acting, but ſub- 
jets himſelf to puniſhment. | 


it Y 5. . EE OT OOO 


Beſides it is conſiderable, whether his acting can forfeit 
the intereſt which the corporation have in this election; for 
it appears upon the return, that if this election be gone, the 
corporation (as the law now ſtands) is gone alſo; this being 
an election _ a death, ſo as there is no predeceſſor u 


3 


hold over. Od N. B. 170. 1 Sid. 54, 86. 2 ft. 284. as 

9 C. 28. Raſt. 540. ; | | K 

a 

The judgment upon an information is not final as to the WM © 
right, though in a writ of quo warrante it is. 1 Sid. 5%. Ju 

1 Inſt, 293. The judgment here is not that the franch BN ©: 
ſhall be ſeized into the King's hands. cla 
3 + $2 EO ; $3.40 | to 
This man muſt be conſidered as one that got into poſi it e 
ſion before his time, If a copyholder enters before admittancy EXC 
the lord may turn him out; but does any body. think be u ! 
not intitled to be re- admitted? A feoffee enters before livery, IIK. 
but is not he capable of livery afterwards? Lit. 5 70. 14 jor 
355, 57. prio 
127 5 8 | | | j that 

- ..Chapple Serjeant contra, We confeſs the election, and wa 105 


it; we ſay you were once intitled to the office, but you wel 
guilty af an uſurpation, and were excluded upon that account 
the words of the judgment are, that in the ſaid office nil ns 
do ſe intromittat, ſed penitus abjudicetur et excludatur. Can 1 
wards be ſtronger to deſtroy the firſt election than theſe? Hie 
in a writ of guo warrants they are not. Raft. 540. | 
527, 537, 540, 559. As he does nat pretend to any new 
we ſay he can have no mandamss to be ſworn into ay 
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ria advijave ut. And this ter Miu pisse Ren 
being come inte curt ſuige the argument of this; eig, the 
coumel were Grested ta zepsst what he hach bejare H d 
and then the cqurs delivered Ma inen e 0 


* „ Mi ] . a , — 0 * * 
ru A D #144 be S343 03 nose 


Ott ann n 27 ion 20 bn dd wed danse 

C. J The party certainly genes jn time for, this: nnν,Üñ i: 
tough the year is put, it hpesrigg that he is ineitleq ta hold 
over, and that no other perſon hath been ſince elected into this 


chere. Lchink the judgment an ihe information was right, 


at for he then appeared to us as an uſurper, and we puni ſhed him 
2nd as ſuch; and I believe no precedent can be ſhewn where in 
theſe informations the judgment was ever entered in any other 


manner. If the judgment is right, we muſt give the words 


on- 

d 1 of it their full latitude: they import an abſolute excluſion from 
ot z the office, and are we to intend a grofque in any caſe? or are 
ſub- not the words of this judgment as ſtrong as the caſe of a cor- 


porate amotion ? It ſeems to me that the ejection is done away, 
and that unleſs there had been a new election fince the judg- 


rfeit ment, the party is not intitled to this mandamus. Powys J. 
, for accord. | 
, the 

being ba 

or Forteſcue J. A quo warranta is the King's writ of right, and 


as againſt the crown want of ſwearing is as much as want of 
an election: the jury therefore have found in effect, that he 
had no title to this office, and then of courſe he is to be ex- 


to the cluded from it by our judgment, I never heard of any othe 
d. 5 judgment, nor can any thing be more reaſonable, than to ex- 
.nchiſe clude him who appears to have no title. Where the franchiſe 


claimed is ſuch as may ſubſiſt in the crown, the judgment is 
to ſeize it into the King's hands, but where (as in this caſe) 
it cannot be exerciſed by the crown, the judgment is only to 
exclude the party. This judgment is as ſtrong as a forfeiture 
or amotion, We have expreſsly adjudged, that he ſhall never 
take upon him this office, and therefore it would be abſurd 
or us to command him to be ſworn in conſequence of a right 
prior to our judgment. If a man who has one right, claims 
that in a manner different from his grant, he loſes even the 
Tight granted; as in 2 H. 7. 11. where one had a grant of a 
air for one day, and he claimed it as a grant for two; the 
ulzment is that he ſhall loſe his fair, and that grant could 
ever be ſet up again. | 


Ryzuelds J. I ſhould have had ſome difficulty in giving this 
dgment, had I been in court when it was pronounced, for I 
now of no certain form of words in judgments, but every 
*gment may and ought to vary according to the circum- 
882 ſtances 
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ſtances of the caſe : and it is no new thing to meet with judg. 
ments that are only quouſque, as I think this might have OT 
But whatever my opinion might be in that caſe, yet in the 
near gage I muſt concur with my brothers, becauſe I am 
| to take and conſider this as a judgment; and whether he 
ſhould have been barred or not is not material, ſince in fact he 
is barred, and will be ſo, till that judgment is reverſed by writ 
of error, Per curiam, The return muſt be allowed. 


On error in Parliament adjudged that error does not lie, and 


Tris 


t 
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dir Robert Raymond, Kut. Lord Chief Fufftice. 
Sir Littleton Powys, Kut. | 

Sir John Forteſcue Aland, Kur. > Fuftices, 
James Reynolds, E/q; 

Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 


"us 
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Morris verſus Lee. 


HE plaintiff declares, that the defendant made a pro- Note to be ac- 
miſſory note under his hand, whereby he promiſed to n_— 3. M 

be accountable to the plaintiff or order for 100/. value che acute, 

X | n ; 
received, and counts upon the ——_ | II 
After verdi& for the plaintiff it was moved lo ot og 
ment, that this was not within the ſtatute, and that the diſ- 
tinction had always held between negotiable and accountable 
notes: that no note was negotiable, that was not for the pay- 
ment of money abſolutely, according to the caſes of Appleby 
v. Biddle, and Smith v. , whereas the defendant in this 


caſe might diſcharge himſelf b of the plaintiff's debts 
8 ght 8 y payment plain 


del per curiam, There are no preciſe words requiſite to 
make a promiſſory note: it is enough if it may be brought 
| OS: | within 


5 Trinity Term 11 Geo. 


within i intention of the act. This is for value received, 
| and he makes himſelf accountable to the order; a * or 
fiſck indorſee can ſetele no account 


mult take the word accountable as much as if it had been 2 


and the plaintiff muſt have judgment. Quaere tamen. 
5 Dominus Rex veiſur Ichabitantes 8d. Lechard Shoreditch. 


Pariſh rates. N a ſpecial order for a ſcavenger's rate, it was ſtated, that 
gg Repe in the-pariſh thore were three.diviſions, and this rate was 
made. for one only, but that in 'this diviſion there were no 
churchwardens or overſeers reſiding, though the pariſh at large 
had ſuch officers. At the ſeſſions this rate was quaſhed, on 
ace that thert vought to have been a gehernl Fats for the 
whole pariſh : and now upon bringing All orders before the 
court it was offered in ſupport of the "Ret order, that the 2 U 
2 3 W. & M. A. 52. c. 8: tha e word ce as well as ariſb; 
1 104 Were 80 rate for Ae dr /ifion oy Sed per th 
Whatever it might have been in'calſe the! ehurchwacdens and 
overſeers had refided in this divifion, yet this being made for a 
place that has no fuch officers, cun never che mint ned. The 
ſcihans, therefore did r ght to quaſh the rte, and the order of 
ſeſſions müft be Tonfirnied; gr 


* 


Vaughan verſus Evans. 


* eee Ir . e of forecloſure was brought at the grand (ſons 
er ee eke eue of Montgomeryſlure, and the ſubpoena was ſerved in Ex- 
dels was ſerved land upon the defendant, he and the plaintiff having both 
Fs eſtutes within the Juriſdiction, the mortgaged premiſſes 5 
I. R. 1408, there alſo. t per curiam, A prohiĩbitiun uught to go. 

3 Mod. 374- can ſerves ho proceſs ont of the juriſdiction : and though 2 
court of Chancery here doiſend a α,eU to Ireland and ò eu- 


2 . lan, yt. the 790 of 2 ſo was never NO 


Funes ue F. aid poſitively: they — * by it, . pm 
flu. ye dee $08: iA menge e 2 | 


* 


Dominus Rex vers 15 Venables. 


A lehou ſes, 


I. Riym. 1405 <HFRE + was an. 3 for ſuppretfing : an as 
Fortelc, Rep. after that a ſecond order, reciting that he had ſince con- 
fl cet abs; tinued to ſell ale, and therefore committing” him for three 
pl. 210. "Gays, undd till he finds Ts $9 ez ſoll without licence. 
8 Mod. 377. J 

Cai. of Set. and | 90 It 


Rem. 122. pl. 
163. 
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It was moved to quaſh the laſt order for want of ſhewing a f. 48g. Jul | 


Dominus Rex vag Inhabitantes de King's Langley. 


A N order in nature of a paſs for a child of two years old as Chia of two | 
a vagrant was quaſhed;; it not being of age ſufficient to years old cannot 
commit an act of vagrancy within the intention of the ſtatute. be a vagrant · 


Hutton verſus Stroubridge. 


( | Wn. | 
N the ad af June (which was in Trinity term) the de- Praftice. | 
0 fendant brought a habeas corpus, and put in bail: the 
plaintiff did not proceed in that term, or in Michaelmas term, 

dut in Hilary term delivered a declaration; and, upon my mo- 

tion, the court held the defendant's attorney was not bound to 

accept it, though but a part of Trinity term elapſed after bring- 

ing the habeas corpus; ſo as there were not two whole terms. 


Morfoot verſus Chivers et ux. 


82 RE feeri inquiry againſt huſband and wife, as ſhe was In a ſcire facias 
executrix in her right, brought by the plaintiff as execu- $3 *J9dgment 
trix, upon a judgment recovered. by her on a bond to her teſta- ee. * 
tor. The defendants demurred, and ſhewed for cauſe, that it death of the teſ- 
was not alleged in the ſcitre ſieri inquiry, that the teſtator of {or nee not 
the plaintiff was dead. And artin pro defendente inſiſted, that J. Ray. 1395» 
though this might perhaps be well enough upon a general de- cited in An- 
murrer, yet ſurely it was informal, and would be ill upon a ſpe- P53 244: 


cial demurrer, which was this caſe. hoes. 
Strange contra. In a common ſeire facias by an executor to 
revive a judgment recovered ,by the teſtator, it may perhaps be 
neceflary to ſhew him to be dead, becauſe that is the firſt act or 
proceſs after his death; but in this ſcire facias, which comes 
after a ſujt by the executrix, and wherein ſhe has recovered a 
judgment, which muſt be taken to be good, there is not the 
lame ucceſſity: it may as well be expected to be repeated in 
| + 84 every 


6 k 5 i ' * 4 2 2 4 7 a 1 " Las. * 


every proceſs, which was never done. When che execuftix 
| 3 into court, ſhe muſt ſhew herſelf to be compleatly 
ſo ; but when ſhe has once done it (as it muſt here be taken 
ſhe has, elſe ſhe could not have had judgment as executrix) it 
will be to no purpoſe to repeat the fame Ging over again, In 
every declaration it is neceſſary to ſay the defendant is in cuſtad 
marr”, to give this court a juriſdiction, but it is never taken 
notice of in the ſubſequent proceedings. In the firſt ſuit the 
defendants might have pleaded ne ungues executrix, but not 
having done it at firſt, they have loſt the opportunity: if we 
had averred in this ſcire facias that the teſtator was dead, the 
defendants could not have been admitted to traverſe that ſug- 
geſtion, after a judgment againſt them at the ſuit of the plain- 
tiff as executrix. In the caſe of the firſt proceſs after the death 
of the teſtator, they might traverſe that matter, and therefore 
it may be neceſſary to be ſhewn ; but in this caſe they are too 
late to object any thing of that nature, and I ſubmit this as 2 
good anſwer upon that diſtinction. | | 


. Ik e court at firſt doubted upon the point of its being ſhlewn 
for cauſe of demurrer, but faid afterwards there was nothing in. 
the objection, and gave judgment for the plaintiff, 


Os ener ia Pe-. There was another exception that the ſheriff had returned, 
| re the that the wife as well as the huſband had converted to her own 
an mel. Uſe ; but this was over- ruled on the authority of Bellew v. Scott, 


ante, 440. 05 | 
. The judgment was pronounced about one of the clock, and ; 


eee py the plaintift ſent immediately and put an officer into poſſeſſion of 
. de defęendant's goods, who had before ſued out a writ of error; 
1 and it ſtood equal before the court as to the point of time, whe- 


ther the execution was firſt ſerved, or the writ of error fit , 

allowed. The court ſet afide the execution, ſaying, that tho 

not being ſerved with the allowance it was no contempt, yet in 0 
39 Hen. 6. 50. Point of law it was a ſuper/edeas from the moment of pronounc- F 
4s ing judgment, | 


Bourne verſus Turner. 


Pratice. _ -CERJEANT Compns moved on affidavit, that the tenant 
See Tri. at in poſſeſſion was a material witneſs for the landlord, that 


i. Pri. 93. 1. . 
Sid, 24. pl 3. therefore the landlord might be made a defendant in the room 


5 Mod. 333. 1 3 
E of the tenant in poſſeſſion 
2 Bac. Abr. 1 3. 1 * 5 6 * 

Caf, temp. Strange contra inſiſted it was never done, and it would - 
Hardw, 1622 make him a witneſs when done. Et per curiam, He is liabe 


for the meſne proſits. The declaration js regularly delivered to the 
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Trinity Term 11 G. 833 


t in poſſeſſion: it was never done in this court, though 
arcane Canyns lad it had been dane in C . 


Clark verſus Godfrey. In C. B. 


T T was ſettled by the court on great conſultation, and de- Praftice in deli 
livered in a ſolemn reſolution by Eyre Chief Juſtice, that an 70s 2ttormes 
attorney's bill muſt be delivered, on the 3 Fac. 1. c. 7. before Prack. reg. 
any action brought ; that ſo the client may have an opportunity i P. 36. Rep. 
of looking into it, before he is run to any farther expence. p 3 at 


2 Geo. 2. g. 23 8 23. 1 


Shank qui; tem verfur- Payne, 
In Middleſex, coram Raymond, Chief Fuſtice. 


I. x gui tam on the ſtatute of uſury, the Chief Juſtice re- Partyto ufurious 


fuſed to let the party to the contract be a witneſs to prove 225 _ 


the re-payment of the money, becauſe till that was proved he e payment. 
was no witneſs at all. Strange pro defendente. 7 But ſee T. 
x p aym. 191. 
| | GE wn 


Dominus Rex verfus Azir. Ibidem. mtr ae 


N indictment againſt the huſband for an aſſault upon wife witneſs 
the wife, the Chief Juſtice allowed her to be a good wit- ag4iaft huſband. 
neſs for the King, and cited Lord Audley's caſe, State Trials, 


vol. 1. 


Dominus Rex verſus Fletcher. Ibidem. 


WO were indicted for an aſſault, one ſubmitted and was Where one de- 
fined x 5. and paid it: the other pleaded Not guilty, and feen is fioed, 
upon the trial the Chief Juſtice allowed him to call the other for the other. 


defendant, the matter being now at an an end as to him. 


Anonymous. In C. B. 


RESPASS guare clauſum fregit et quendam taurum per- Where no more 

ſenae ignotae fugavit, per quod the plaintiff's gooſberry ce than da- 

bu es were thrown down, necnon quingue perticas, anglice poles, Gilb. 1 Eq, Rep« 

in eodem clauſo erectas, affixatas et exiſtentes fregit . et 198. . 
4 , t, 9 

ſpaliavit : verdict for the plaintiff, and a ſhilling damages. And 


on raotion for full coſts the court held, that the words in this 


„ © 


declaration did not import an actual 2 ion, Which muß 

be an entire carrying away; * chat the tearing and — 

up the poles was not ſuch an aſportation : that this was a caſe 

in which a certificate might haye been made, becauſe the free. 

hold might have been in queſtion. In debating this caſe, 2 Vent. 

48. was cited, which was treſpaſs quare claſp fregit, and put- 

ting ſtakes upon his ground, where it was held, that the plain 

tiff ſhould not have full coſts, but if any thing had been taken 

away, of how little value ſoever, it had been otherwiſe. The 

court did not ſeem ſatisfied with the caſe in 2 Ven. 215. which 

was treſpaſs quare clauſum fregit, and digging up and carrying 

1 | away his trees; wherein it appeared upan the evidence, that 

the defendant had digged up ſeveral roots of the plaintiff's trees, 

and removed them to a place upon. the ſame ground about two 

yards diſtance off; and upon a queſtion —_ this was ſuch 

a.carrying away as that the plaintiff ſhould have full coſts, or 

only coſts according to the ſtatute, Pollexfen and Rokeby were 

of opinion, that the plaintiff was to have full coſts, becauſe 

the roots were carried from the place where they were digged, 

though not removed off from the ground; but Ventris thought 

that it was not ſuch a taking as amounted to an aſportation; 

and to ſupport this opinion they relied on the caſe of Franklin 

v. Jolland, Hil. 8 M. 3. in B. R. which was treſpaſs for 

breaking and entering the plaintiff's cloſe, and eating his herbs, 

and for pulling up and throwing down three perches of hedge 

lately erected; and on a verdict for the plaintiff and 53. da- 

mages, he moved for coſts notwithſtanding the 22 C23 Car. 2. 

becauſe there was an aſportation laid in the declaration, viz. 

pulling up and throwing down the hedge, which could not be 

done without ſome aſportation, But per Holt et Curiam, By 

aſportation is meant a carrying quite away, and not ſuch an 
aſportation as this; ſo the motion was denied. | 


f 


Reynolds verſus Clarke. 

Trin. 8 Geo. rot. 474. 
el RESPASS for entering the plaintiff's yard, and fixing 
8 mn a ſpout there, per quod the water came into the you and 
Ld. Raym. rotted the walls of the plaintiff's houſe. The defendant juſ- 


I399- _ tifies, that before the treſpaſs Jobn Fountain was ſeiſed in fee 
| Teuske. Re, of the plaintiff's houſe and yard, and two other houſes ad- 
212. zee Sl. joining, and demiſed the plaintiff's houſe- and yard to one 
remp. Holt C. J. Tyler, except the free uſe of the yard and privy for the tenants of 
23. 8. P. arg. the other two houſes jointly with the tenant of the plaintiff's 

houſe : then he ſhews how the houſe of the defendant, which 
was one of the two houſes, came to him, and that he entered 
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de yard and tixed the ſpout fer; bus / Hheceſſary ale, to carry or 
args, eee The plaintifdemurs. and 


Nerve ro deſendent e inſiſted, that this exception amounted to 
Pn the party, aud that a diſtinction has always been 
taken between a licence in la, as to go into a tavern, and 
the licence of the party, and that chis being of the latter ſort 
an action of treſpaſs will act he z hut if the ſpout be a preju- 
dice, the plaintiff muſt Fight himſelf hy an action upon the: caſe, 
11 Co. The fix Carpenters caſe. This is an action of treſpaſs 
brought for a nuſance upon our own Polleſion. 


Et per Chief Juſtice, Though he had a right to enter into 
the yard, yet it is aonſiderable, whether if he abuſes that right 
to the detriment of another, he is not in the ſame caſe with 
every other treſpaſſer. Et per Fortgſcue Juſtice, Treſpaſs is a 
poſleſſory action, and how does this invade che plaintift*s poſ- 
ſeſuon? The difference between treſpaſs. and caſe is, that in 
treſpaſs the plaingi complains of an immediate wrong, and in 
caſe, of a Mrong hat is the conſequence of another abt. Et 
per Raymond Juſtioe, That diſtinction is perfectly right. Lre- La. Kym. 258. 
member a caſe in . R. Countucy v. Collett, which was for the 
defendant's diuerting his eum water-dourſe in his own land, 
der quod the plaintiff's land was overflowed; after a verdict pro . 
quer”, it was often debated, whether this was an action of treſ= © 
paſs, or upon the caſe, and at laſt judgment was for the plain- 
uf, who had brought treſpaſs only. 


The court ſaid it was a nice caſe, and therefore they gave 
not their opinion, but ordered an wlterius concilium. 


After a ſecond argument to the effect of the former, the court 


delivered their opinions this term. Chief Juſtice, We muſt keep 


up the boundaries of actions, otherwiſe we "ſhall introduce the 
utmoſt confuſion: if the act in the firſt inſtance be unlawful, 
treſpaſs will lie; but if the act is prima facie lawful (as it was in 
this caſe) and the prejudice to another is not immediate, but 
conſequential, it muſt be an action upon the caſe ; and this is 


the diſtinction. The caſe I mentioned the laſt time of Courtney 


v. Collett was à plain treſpaſs, and the account I then gave of 
it from my memory was miſtaken: it was Hil. g M. 3. in 
B. R. treſpaſs for taking fiſhes, necnon. pro eo quod he broke 
down the bank of the river, per quod the water iſſued and 
other fiſnes went away : after yerdict for the plaintiff, it was 
moved in arreſt of judgment, that the latter part was caſe, and 
not joinable with treſpaſs ; but the court held that was a treſ- 
paſs, and what came under the per guad was only matter of ag- 
Stavation. There was another caſe in B. R. Hil. 8 Ann. 
1 5 L. veridęe 


Tnnity Term 1 Ge 


Leveridge v. Hoſkins. That was caſe for digging 

the water was drawn away from the plaintiff's river; 

it was moved in arreſt of judgment, that this was treſpaſs ; but 

the court faid, that it not being laid to be a digging upon the 

- plaintiff's ground, the action upon the caſe was moſt proper: 

and I take that and this to be the ſame caſe, the defendant 

having a right to enter the yard, and do the firſt act, which is 

| here complained of, I think this ſhould have been an action 
upon the caſe, and that treſpaſs will not lie. 


Powys accord. Et per Forteſcue Juſtice, Treſpaſs will not lie 
for procuring another to beat me; if a man throws a log into 
the highway, and in that act it hits me; I may maintain treſ- 

8, becauſe it is an immediate wrong; but if as it lies there 
I tumble over it, and receive an injury, I muſt bring an action 

upon the caſe; becauſe it is only prejudicial in conſequence, for 
which originally I could have no action at all. Et per Reynolds 
Juſtice, The diſtinction is certainly right ; this is only injuri- 
ous in its conſequence, for it is not pretended that the bare fi- 
ing a ſpout was a cauſe of action, without the falling of any 
water; the right of action did not accrue till the water actually 
deſcended, and therefore this ſhould have been an action upon 
the caſe. Per curiam, Judgment for the defendant. - 


r 8... 


Michaelmas Term 
12 Georgii Regis. In B. x. 


Sir Robert Raymond, Kar. Lord Chief Fuftice. 
Sir Littleton Powys, Kat. 


Sir John Forteſcue Aland, Kur. > Fuftices. 


Sir Philip Yorke, Kur. Attorney General. 
Sir Clement Wearg, Kat. Solicitor General. 
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Wyat verſus Edington. 


RESPASS for entering the plaintiff's houſe, and Taking bona e 
taking diverſa bong et catalla ipfius Sarge adtunc er ibidem canal is tagt. 

inventa : after yerdi& for the plaintiff, it was moved in pag. ' 
without much debate the court were all of opinion, that this Forteſe. Rep. 
was not maintainable, and fo the judgment was arreſted. 377. | 
4 4 Bur. Rep. 

245 5» | 


| Dominus Rex verſus Six William Lowther, 


HE court refuſed to grant an information in nature of a No informatie 
quo warranto againſt Sir William Lowther for erecting a for erecting « 


—— — —— — 


390 | 


. Sonath verſus Key. 


Practice. I mernit the defendarrt pleaded 2 tender er 
| 4th 7 ante diem erhibitionis billae: the plaintiff re- 
| plied, non obtulit ante diem, c. and to' ouſt the defendant of 

115 benefit of the plea, made up the book with a general nemo- 
randum, that would refer to the firſt day of the term, which 
was befor the At of May. I moved dn ad affidavit that the 
tender was upon the 4th, and no writ taken out till the 6th 
of May, that the plaintiff might be obliged to make his mem. 
randum ſpecial, according to the truth of the fact: and after a 
rule to ſhew cauſe, the 4.7 Ah was ordered accordingly. 


x | Pockliogteh Paths! 31 43 


mia, the as RROR was brought of a judgment in C. B! i an aftion 
Aden in ann there by a femme ſole: to the ſcir⸗ aczus txetutig non, 
1333 the plaintiff in N ror ladet in arent by the defendant 
f in error was married ſince fue judgment, àud befole the iſſuing 
of the ſcire facias, Upon this Reeve moved on behalf of the 

defendant in error, to dul their own ſcire facids 4 und Strang: 

: contra inſiſted upon coſts. Sed per curiam, It is the, fame. in a 

| ſeirt Pactus as in an Mön; *where you plead in abatement and 
dme plaintiff's writ is abated, he pays no caſts. Had there 

been no plea in abatement and the party had moved tp quaſh 

his own writ, we ſhou IJ have made him pay coſts. The writ 

was quaſhed without coſts. 


MA dee 3B TV. 
| 
Pathr ot al verſus Shelton, 14225 


ate er pleat * — e pleaded A tender with a profit in curia ol 


A ere; i the money; und on 4 certificate that no money was paid 


would, O& Uh in, 'Strexge wal; to Tet afide the plea. Er ter mn I ki is no 


tiff (hall 
e . plea, ee ee Hgn'fr fadgtt ent. 


891 
ICI 3&6 —— 


NM. B. I did not venture to adviſe my client to do = be- 
cauſe in another caſe this term, where a o hm abate- 


ment was put in without. ilavir, plaintiff 
. igned ea the court ſet it aſide. „Ane 
Atta Nad Wai M18. GE Chak Te 25% 1 
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© Flower vis Cem Blingbroke. "| 
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;  BOUT twenty years ſince the | plaintiff obtained judg- The court witl 
f ment againſt the then Earl of Bolingbroke, but by the e * 
. careleſſneſs of his attorney it was never entered up, though he juagment of 


had charged the plaintiff for doing it, and had been paid his I 
bill, The attorney being dead, whereby the plaintiff had loſt — 2 
his remedy againſt him, and there being a decree in Chancery 80 Bares. 37 
for the payment of theſe debts in a courſe of adminiſtration; 

the plaintiff, to have a preference. before other creditors, moved 

the court for leave to enter up the judgment nunc pro tune. But 

upon conſideration the court refuſed to do it, (though by not 

deing docquetted it could not affect purchaſers) it being at ſuch 

a diſtance of time, that the preſumption was, that the debt was 

ſatisfied. 5k, PFI60 29 1201 | ' 
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V4. 123 #8 2d Sherman verſus | Alvarez. 


CTION by original in B. R. The. defendant on oyer Affidavit to plea 

pleaded in abatement; that the writ was never returned: Om 

and it was moved by Fazateriey, to ſet the plea aſide, becauſe I. Raym. 1409. 
there was not an affidavit to verify it; for the intent of the 
act was, that the plaintiff ſhould not be delayed by being 
obliged to take iſſue, unleſs when the plea came in there was 


ſome cauſe to believe the truth of it. 
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Lee contra obſerved, that the act did not confine the affirm- 
ance of the plea to the oath of the party, but to any other pro- 
bable caife ; and what can be more probable that this writ was 
never returned, than when the plaintiff in giving oyer of it has 
not ſet it out. Sed per curiam, When you demand oyer, it is only 
oor of the writ : whether it be returned or not is a matter of 
8 the plea not being verified by affidavit, it mult 

ide, T 8 ; R r . 1 
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The Company of Mercers and Ironmongers of Cheſter againſt 
"07 nen 292911 ee | 

EU the grand ſeſſions of Chefter, In actions be. * 

whereby a judgment given in the mayor's court of Cheſter pan porn, 8 
was reverſed for an error in fact: the error aſſigned and found on to be a — a | 
record was, that the action was properly commenced-and tried intereſted. 
before a ma or who was no party but that after the verdict, 
and before the judgment, one gf the company of mercers was 

1 $108 Une" ff cChoſen 


DIE 5 A * 


640 Mlichaelmas Term 12 Geo. 


choſen mayor, and gave judgment for the plaintiffs, The 
court of grand ſeſſions reverſed the judgment, and upon error 
in B. R. it was argued by Reeve, that the verdict being before 
a right perſon, the judgment thereupon, which was but matter 
of form, might be well enough. 2 H. 4. 4. Bro. Err. JN. 
Parol remand. 2. Co. Elia. 320. | 


 Fazakerley contra. The defendant had no opportunity in the 
court below to be relieved, it being after the verdict, Prarſu 
v. Parkins, Hil. 3 Geo. The judgment is the only material 
part; for as to the verdict, that is given by the jury, and there 
being a judgment for damages to the plaintiffs, this man was 
intereſted, and therefore could not be a judge. 


Et per curiam, This was very properly aſſigned as error in 
fact, and that was the firſt opportunity the defendant had to 
take advantage of this matter: he had no day in court, either 
to admit or deny the juriſdiction : he could only move in arreſt 
of judgment, had it been a fact appearing upon the record, as 
it was not. My Lord Hobart carries it ſo far as to ſay, that 
an act of Parliament to make a man judge in his own cauſe 
would be void : if the finder could have been admitted to 
ſuggeſt this matter below, muſt it not have been tried, and 
been tried before this man ? The judgment of reverſal in the 
grand ſeſſions muſt be affirmed. 


Parker verſus Thoroton. 


One challenged | Juror on the principal pannel was challenged, and after- 
: png ent A wards ſworn on the tales by a wrong name, and though 
Ld Raym. no fault was found with the verdict, yet the court granted : 
1410 new trial, | E 


| Pees verſus Major', &c. : Leeds. 


ey ho PON the return of a mandamus it appeared, that the 
ve pA ali oor power of amotion is in the mayor, aldermen « ol d: 


the body that communi concilio and it was moved by Serjeant Pengelly in ar- 
had power to reſt of judgment, that the writ was directed to the mayor alder. 
Ou” men and common council, which infers that the mayor and 
aldermen are no part of the common council, for want of the 
word a, which is in the power of amotion. Et per curian, 
The writ ſhould be dire&ed to the body who are to do the act: 
here is no body in this direction but who muſt join in the a&; 
this is only repeating the ſeveral conſtituent parts of the cor 
poration, and the mentioning the intire common council, after 
the mayor and aldermen, is but a repetition 7 the mayor and 
aldermen. The writ is well enough, and there mult be à pe- 
remptory mandamus. The 
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The caſe of the bail of Boiſe and Sellers. 


„ 255 OW | 
OI SE and Sellers were brought up by habeas corpus from The King's 
B IWinchefter gaol, and were returned with two civil ſuits and debtor may be 
ſeveral Exchequer informations for frauds in the cuſtoms. It TIE wp 2 
wh moved on behalf of the bail in the civil actions, that they « cvilſuir. 
night be at liberty to ſurrender, according to 25 E. 3. c. 19. Is fer 
To which it was anſwered by the Attorney General, that the 3 

King had a prerogative to hold his debtor in what lawful gaol 
he pleaſed, (Sali. tit. habeas corpus). However the court would 
never turn them over, till they were fatisfied as to the reality of 
th: debts, and its being an application by the bail: whereupon 

2 reference was made to the maſter, and it appearing the next 
day on his report, that the civil actions were for juſt debts, and 
actually brought before any of the crown's informations, the 


were turned over to the marſhal, upon the ſurrender of the bail. 


Hatton verſus Iſemonger. 


Intr. Trin. 11 Geo. rot. 324. 


N an action upon ſeveral promiſes the defendant pleaded a pn attach- 
foreign attachment, and lays the cuftom to be, that the ment how to be 
plaintiff ſhall ſwear his debt; but in ſetting out the caſe upon Pleaded. 
the attachment pleaded, he did not ſhew any oath. And upon 
2 general demurrer the court held it a fatal exception, the 
defendant not having purſued his own cuſtom. Lat. 208. 
Cre, El. 713. Trin. 7 Gee. Fleuſter v. Hackſhaw, the ſame 
cale. Tudicium pro quer*. f 
\ 


Cooper verſus Spencer. 


1 verdict for the plaintiff, Strange moved in arreſt of want of a 2 
X judgment, that it was an action of aflault and eee to iter not aided 

which the defendant had pleaded jon aſſault, and the plaintitt had e 1g 
W is e f 376. 

replied de injuria ſua propria, concluding to the country; and, 

without any ſimiliter on the part of the defer:dant, had carried 

fic cauſe down to trial. | | | 


derſeant Girdler e contra would have maintained. it, becauſe 
here was an iſſue joined upon the vi et arms, To which it was 
"'vered, that that had been held to be immaterial, Stratford Ante, 432. 
edle. And the court inclining to arreſt the judgment, the 
\ UL, I, 1 & |: c Serjeant 
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On motion to 
ſubmit to a fine, 
affidavits read 
denying the 
fa. | 


* legal. 


* 


Where the jury 
drew lots, the 
court ſet aũde 
the verdict, 
though it was 
according to, 
exidence. 


Serjeant at another day moved for leave to amend, and Cited 
many caſes to prove that a ſemiliter was but form, and amend. 
ments on misjoining of iſſues were infinite. C. Fac. 502, by. 


Fitab. Amendment 32. 8 Co, 161.6. Dy. 160. 1 Rull. Ai. 


200. Cro. El. 435 52. 2 Roll. Rep. 59. 


Strange contra, admitted a misjoinder of the iſſue would be 
helped, the 32 H. 8. c. 30. expreſly mentioning it; but we 
objection here was not matter of form, for the defendant wa 
not obliged to join iſſue, he might demur ; and in many caſe 
the replication of de injuria propria was demurrable to: that it 
not being pretended the iſſue book was right, there was nothing 
to amend it by. | | 


The court were all of opinion that it was a fatal objeXlion, 


and not amendable; ſo the judgment was arreſted. 


| % 
Dominus Rex verſus Minify et al'. 


'F* HE defendants were returned reſcuers, on meſne proceſs, 
And upon motion to ſubmit to a ſine, the court ſaid, they 
mult take the return to be true: but they permitted the defent- 
ants in mitigation of the fine to ſhew that in fact there was na 
actual arreſt, it being in the night. And the court only fined 
them 1s. a- piece. They ſaid that anciently there was a ſettle 

e for reſcuers, but of late the courts had fined according to 
their diſcretion, upon conſidering the circumſtances of the 


caſe, 


| Hale verſus Cove. 


HE jury having fat up all night, agreed in the morning 

to put two papers into a hat, mark'd P. and PD. and ſ 
draw lots; P. came out, and they found fof the plaintiff, wic 
happened to be according to the evidence and, the Opinion a 
the Judge. | 5 


Upon motion far a new trial, it was agreed that the verdid 
muſt be ſet aſide ; but the queſtion was, whether the defendant 
ſhould pay coſts ; the court inclined to give the plaintiff coll 
comparing it to the caſe of a verdict againſt evidence: but u 
1 it was agreed that the coſts ſhould wait the event of 2 fe 
G | 
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Snell verſus Timbrell. 


N a motion for a new trial, it was held, that deſiring a war is not la- 
juror to appear in his cauſe, which was between a mil- bourinz a juror, | 
ler and a baker, was no ground ta ſet aſide the verdict. And „, % 622. 

the court remembered the caſe of the Duke of Leeds, who ag 

wrote a letter to a juror, deſiring him to attend, and you will - 

oblige your humble ſervant, Leeds ; which was thought ng 

reaſon to ſet the verdict aſide. 


Haley verſus Fitzgerald. 


N debt upon a bail bond, it was objected on demurrer, that Ia ations ugon 
the plaintiff had not ſhewn, that the defendant in the ori- bail bunds need 

inal action was arreſted, and the act for amendment of the ne 0 
bo conknes the aſſignment af a bail bond to ſuch actions 4 An. c. 16. 
wherein the party is arreſted. Et per curiam, The words of i 

the act are ſo, but we muſt give them a liberal conſtruction: 

after mentioning an arreſt, it goes on and ſays, the perſon 

againſt whom ſuch proceſs is taken out, which are general enough 

to take in this caſe. It would be of miſchievous conſequence, 

if a bail bond taken civiily, without expoſing the party by 

an arreſt, ſhould not be as effeCtual as if there had been an 

actual arreſt : and Furtſcue J. remembered the caſe of Matlins | 

v. Parry, Trin. 7 Ges. where the court for this reaſon refuſed Ante, 444- 

to let the defendant traverſe the arreſt. The plaintiff had | 


judgment. | 


Gore verſus Goſton. 


PON an execution againſt the defendant the court was On-execntion 
moved on behalf of Sadler the defendant's landlord, for che landlord's 
a rulz on the ſheriff to levy and pay him a year's rent; and — — wine 
the queſtion came upon this, whether the ſheriff was to have auction. 
his poundage, and from whom. After ſeveral motions the 8 Ann. c. 14. 
court made a rule for him to pay the landlord without any 
deduction. They inclined that this was in the nature of a 
farther execution, and that the ſheriff was intitled to his 
poundage, but from whom they gave no opinion, it not being 
before them as to any thing but the caſe of the landlord. 
Strange pro Sadler, the landlord. 8 Ann. c. 14. 


11 2 | Dominus. 


1 


* 
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Dominus Rex verſus Johnſon. 


N information was exhibited by order of B. R. again 

the defendant for neglects and abuſes in his office of 

juſtice of the peace in relation to deer-ſtealers ; and it was 

moved on behalf of the crown, on affidavit of the defendant's | 
having 7001. per annum, and there being above thirty wit. 
neſſes for the proſecutor, that it might be tried at the bar: 
and the caſe of Regina v. Wakefield, the town clerk of Litch. 
field, who fixed up a paper reflecting upon a jury, which was 
Ante, 52. tried at the bar, was mentioned; and alſo the caſe of auditor 
Harley, where the matter in diſpute was a trifle, but like to 
be of long examination ; upon which authorities the court 
granted a trial at bar in this caſe. Mr. Attorney ſaid, had it 
been an information exhibited by him, he would have had 2 
right to bring it to the bar if he had thought fit. M. B. The 
defendant was convicted and fined 4007. and committed till 


mf 


Deminus Rex verſus Warne. 


Trial at bar or- 
dered in a miſ- 
demeanor. 5 


als  #t. « « @— n wm , 


_ Baſtard charge - I Ndictment for taking a baſtard child born out of the pariſh of 


. bringing it into that pariſh, and there keeping it 

| privately without notice to the churchwardens, and with intent | 

to charge the pariſh. The court quaſhed the indictment, ; 

becauſe it appeared, the pariſh could not be burthened, 

baſtard being born out of the pariſh of A. 12 . 

: 

( 

- Obrian verſus F razier . + 2 

| c 
, FScire facias R. Ketelly moved to ſtay proceedings on a ſeire facias, 

3 my owe | becauſe it was not ſerved till the day before the return. p 

IATCLY de- <Q . . . . | 

. fore the return Sed per guriam, If it lay- four days in the office, that is all j 
is out. which is required : the ſummons may be made any time before 

5 the court is up on the day of the return. 

Barnard, K. B. Trin, 4 Geo. 2. Bland v. Perry, it was fo ruled again, on F 
3444 | — debate. Strange pro quer. And Mich. 4 Gee. 2. 

liams v. Maſon, it was ruled that it muſt lie four days 1 
in the office, as well where a ſeire feci is returned, 2s 3 

nichil, N * 

n 

þ 

C 

P 

Gibſon 4 
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Gibſon verſus Hudſon's Bay Company. 
In Canc. Afiſten' Raymond et Price. | 
THE plaintiff as afſignee of the effects of Sir Stephen $'**% a les 


Evance a bankrupt, brings his bill againſt the company, Arden 
to oblige them to ſuffer him to transfer ſtock. The company qvamtion of this 
inſiſt, that Sir Stephen Evance was their banker, and greatly in- 2 - — L 
debted to them, and that upon the clauſe in the bankrupts act, ed that chere 
which directs the commiſſioners to ſtate the account between 2 K ot 
mutual dealers, they ſhall be allowed to hold the ſtock, and every —_— 


account only for the balance, if any ſhall appear againſt them. ftock to his 


And of this opinion was the court, and decreed. according- _ tothe com 

ly ? NV | : | the 3 waz 
founded. But 

[ | the general doQrine was exploded, 7 Vin. Abr. 125. pl. a. 


Carter verſus Fiſh. In B. R. 


Eclaration for words, and then it goes on quorum quidem Where no more 
falfrum verborum propalationis praetexu idem Carolus non ſo- colt chan da- 
lam in bonis, nomine, et in negotiis ſuis honeſtis, multipliciter laeſus ot 
dtterioratus exiſtit, verum etiam occaſione verborum praediftorum, 
per procurationem of the defendant he was taken up and car- 
ried before a juſtice (the words charging him with ſtealing a 
hen). There was a verdict for the plaintiff and 15s. damages ; 
and it was moved the laſt term for full coſts, and Salk. 206. 
Cro, Car. 140. Salk. 642. Cre. Car. 163, 307. were cited: , R. gym. 
and this term the Chief Juſtice delivered the opinion of the 158g. 
court, that the plaintiff ſhould have full coſts, becauſe this 
was not laid as an aggravation, but as a diſtinct fact; he 
ſpoke the words, and he procured him to be carried before a 
juſtice, | | 


Blunt verſus Mither. In C. B. 9 | 


T for breaking and entering the plaintiff's Where no more 

bouſe, and keeping the plaintiff out of the uſe of the cee than de- 

houſe, with a continuando- for a month, whereby the plaintiff Gilb. Eg. Cat. 

was put to great expences to regain the poſſeſſion, and in the 197, 198. 8. G. 

mean time loſt the profit and uſe of it: there was a verdict . f 

pro quer' and 25. 6d. damages. And upon motion for full Rep. 1284. 

colts, they were dented by the court, for this is a plain treſ- 

paſs, quare clauſum N and the per quod is only aggravation; 

and in this caſe title to the freehold might have come in * 
: Te 3 queſtion, | 


. 
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ueſtion, and if ſo there ſhould have been a certificate of the 
Pos which not being in this caſe, the plaintiff can have no 
more coſts than damages. "1 e | 


Shelling verjus Farmer... 
C. B. 

Seis int an houſe * an action of treſpaſs and impriſonment for facts done in 

7 N il. 1 che EH-Indies, the plaintiff laid them all (being traniſtory) 

able here. in London, and inter alin declared for fei ing the Paine 

ER houſe fituate apud Linton pracd* in parochia et wartn proct”, It 

was objected prv d, that the treſpaſs as to the houſe was local, 

and they could not give evidence of feizing a houſe in the 

 Eaſi- Indies. And Eyre C. J. refuſed to let the plaintiff give 

evidence as to the houſe, comparing it to the caſe of rent 

for a houſe at Barbados, where it has been held you may bring 


covenant for the rent in England, but an action of debt, 
which is local, cannot be brought here. 


„ # Giildhall coram Eyre C. J. de 


In the courſe of the evidence it appeared, the action was 
6 brought againſt the defendant for an impriſonment by him as 
3 governor. of a factory in the Eaſt-Indies : and for his defence 
| he alleged, that he had orders from the company ſo to do, and 
appealed to the company's books of letters, tc. which he de- 
fired might be produced. 


Faſt-Indiacom- I attended on behalf of the company, to deſire to be excuſed, 
Bel alleging that theſe were not of the nature of publick books, 
of letters, Ce. Which every body has a right to have acceſs to, and of which co- 
2 pics are evidence; whereas theſe related only to the private tranſ- 
actions of the company: and it might be of miſchievous con- 
ſequence, if in every action wherein the company is not con- 
cerned, they ſhould be obliged to lay open the ſecrets of their 
trade, and diftlok to all the world a whole ſeries of letters 
and correſpondence between them and their, agents: however 
we had the books and papers there, , and ſubmitted to the di- 
rections of the court. 


The Chief Juſtice ſaid he would not oblige the company 
to produce them, and ſo left us to our liberty; whereupon we 
Tefuſed to produce them, and they were carried back again. do 
the India houſe. The action was againſt the defendant as de- 
puty governor: and on Not guilty he gave iu evidence a te- 
leaſe given by the plaintiff to the Eaf- India company in pur- 
ſuance of an award, whereby reciting he had ſuſtained ſe- 
veral injuries by the company's agents, particularly the de- 
puty governor, therefore they award him 10000, and order him 
to give a general releaſe, Ihe defendant being no party s' b 
r 


rel 
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releaſe, could not plead it, but the Chief Juſtice allowed him 
to give it in evidence in mitigation of damages; and theſe not 
being private papers, I conſented an behalf of the company 
that they ſhould be produced, | Pb air | 


The plaintiff in reply would have called the arbitrators, to Where an award 
prove that they refuſed to take into conſideration the occaſion of _ to take 
this action, which was for the private perſonal wrong : but the call not be 2. 
award and releaſe having general words ſufficient to take in all, mitted to ew 
the Chief Juſtice would not ſuffer any evidence to be given to 3 
contradict the award; ſo the jury found for the plaintiff (as conũderation. 
they could not help doing, che defendant having pleaded Men 


cu”) and gave him a ſhilling damages. 
Motris verſus Martin. TORE. * 
At Guildhall, coram Raymond, Chief Juice. 


CTION for meat, &c. provided for defendant's wife. Where a wife 

The defendant proved ſhe went away from him with 82 with 
in adulterer: and the Chief Juſtice held, that the huſband bu bend cane 
ſhould not be charged for neceſſaries for her, though the plain- be charged for 
tif who provided for her had no notice; and he ſaid, Chief 2 
Juſtice Holt always ruled it fo. And he put the caſe of an 7d „. 83 0 
apothecary who took a ſick woman into his houſe, being the af Gib. 
wife of a country gentleman, from whom ſhe had gone away — 


with an adulterer. So my client the plaintiff was nonſuit. 


Martin et al' verſus Horrel, Ibidem. 


H E plaintiffs were goldſmiths, and one Stone their ap- Ooldſmith', 
prentice over- paid a bill 10 J. and in an action for money ſerv ant who 


had and received to the plaintiff's uſe, the Chief Juſtice allowed j, a vitdets in * 


Stone to be a witneſs ; though it was objected, that unleſs the ation for it 
money was recovered back from the defendant, Stone would be 91%... Eid. 
anſwerable to the plaintiffs. But the Chief Juſtice ſaid, he did 113. 

it ex neceſſitate of the thing, and it would be of miſchievous 
conſequence, if in tranſactions of this nature - a goldſmith's 

fervant ſhould not be a witneſs. - So the plaintiffs recovered 


the 2017. 


1 t· 4 Peas Weaver 
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Where there is 
a fpecial agree- 
ment the pla! n- 
tiff cannot go 
unom A general 
jndebilatus aſ- 
ſumpfits 


Ia action againſt 


acceptor of bill 


need not prove 
the hand of 
drawer. 
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Vin. Abr. 250 
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Weaver verſus Boroughs. Ibidem. 


1 H E plaintiff declared on a ſpecial agreement for the hire 
of a horſe at 25..6 d. per diem, and to keep him ſo 
many days and return him ſafe at the end of the time. There 


was likewiſe an iudebitatus aſſumpſit for the tire. | And on the 


trial the plaintiff could not prove the ſpecial agreement in the 


manner he had laid it, and therefore his counſel would have had 
recourſe to the indebitatus aſſumpſit to recover only the hire: but 
the Chief Juſtice was of opinion, that the agreement for 2 5. 6 4. 
per diem being laid as part of the ſpecial agreement, which was 
not proved, he could not let them ſeparate that clauſe, and 
recover for the hire, as they might have done on a general 
indebitatus aſſump/it; it not being a debt, . unleſs the agreement 
had been proved. And he put the caſe of a contract for 
gocds at a certain price, where the plaintiff is never ſuffered to 
recover upon the quantum meruit. do the plaintiff was called, 


Wuükinſon verſus Lutwidge. Ibidem. 


As E upon a bill of exchange againſt the acceptor, And 

it was objected, that we ſhould not be admitted to prove 
the acceptance, until we had proved the hand of the drawer. 
And a difference was taken between this caſe, and the caſe of 
an aclion againſt the. indorſor, who is liable though the bill be 
not ſigned by the perſon who is ſuppoſed to draw it; becauſe 
an indorſor is in the nature of a new drawer, whereas an ac- 
ceptor is not liable, unleſs the bill was fairly ſigned by the 
drawer. But as to this the Chief Juſtice was cf opinion, that 
the proof of an acceptance was a ſufficient acknowledgment 
on the part of the acceptor, who muſt be ſuppoſed 'to know 
the hand of his own correſpondent: but he faid it would 
not be concluſive evidence, and therefore if the defendant 
could ſhew the contrary, the reading the bill on behalf of the 


plaintiff ſhould not preclude him. 


What amounts 
to an acceptance 
of a bill of ex- 


change. 


Vhereupon the bill was read, and the queſtion came upon 
the validity of the acceptance: as to which the caſe was this: 
The bill was drawn from Nev England for a ſum of money ad- 
vanced there, to fit out a ſhip that had put in there, after hav- 
ing been taken by pirates. The bill was drawn upon the defend- 


ant, who was the freighter, and he living at Jhitchaver, the 


plaintiff applied to a merchant in Landen, who was his correſpon- 


dent, to get him to ſend this bill and another of 150 J. drawn by 
eg | a > 
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the ſame perſon, and on the ſame account. He ſent both bills 

ixcloſed to the defendant, who by letter acknowledged the re- 
ceipt of them, and writes thus: *The two bills of exchange, 
« which you ſent me, I will pay them in'caſe the owners of 

« the Queen Anne do not; and they living in Dublin, muſt firſt 

« apply to them; I hope to have their anſwer in a week or 2 
« ten days. I do not expect they will pay them, but I judge | 
« it proper to take their anſwer before I do; which I requeſt 

« you will acquaint Mr. 4 with, and that he may reſt 

« ſatisfied of the payment.“ In another letter he writes, I 

« have not had an opportunity of ſending the bills you ſent | 

« me, to the owners of the Quten Anne to Ireland, but will 

« take the firſt opportunity, and then ſhall remit to the gentle 

« man concerned, according to my promiſe.” 


The defendant upon this paid the 150/. bill; but in this See 3 Bur. Rep. 
action inſiſted, that it did not amount to an acceptance, be- 663. 
ing only conditional, to pay it in caſe the owners of the Queen 
Anne did not; and his promiſe to procure it from them was 
in favour of the plaintiff. But the Chief Juſtice was of 
opinion, that it was rather in favour of himſelf, and he \ 
having undertaken to write to them, it was not incumbent on 
the plaintiff to ſhew any application to them; and as to the 
acceptance, it was in his opinion a very ſtrong one ; the bill 
was preſented to the defendant ; ſays he, This is a good bill, 
and I will pay it: you need not proteſt it, for it ſhall be paid; 
| only deſire, that for my convenience you would ſtay till I can 
write to the owners in Jreland, who I do not expect will do 
any thing in it: this will be of ſervice to me; and as to you, 
you ſhall be ſecured, for I promiſe you ſhall have the money „ 
in all events. 8 | ee | 


The bill being payable thirty days after ght the jury gave Intereſt given 
us intereſt from thirty days after the date of the firſt letter, rr. ann 
which acknowledged the receipt of the bill. | ai 


Syderbottom verſus Smith. 
Coram Eyre Chief Fuſtice de C. B. in Middleſex. 


N an action againſt the indorfbr of a promiſſory note; the In an again 
| Chief Juſtice directed the jury, to find for the defendant, indorſor — 
becauſe the plaintiff had not proved diligence to get the money 8 
ot the drawer ; being of the old opinion, that the indorſor only Vid: Salk. cits 
warants upon the default of the drawer. 2. Bin, Cc. 

Ante, 441,15. 
; —_— 645 2 Bur. 
Norcott © 


* 


Michaelmas Term 12 Geb. 
Norcott verſus Orcott.  Thidem. 


9 G. e. 28. bd Bags defendant pleaded the Mint act; and the iſſue to be 

A creditor al- tried was, whether he was a ſhelterer within the Mint on 

Jowed to pr"* the 11th of Feburary 1722. To prove him at large at that 

titled to his Ty n called ſeveral of 2 3 and it was 

charge on ye! at they were not good wi s to prove it, bei 

_—_ — * intereſted in the deat of e and I cited the = 

Ante, 507. Of * Shuttleworth v. Bravo, where on an iſſue out of Chancery 
to try whether a bankrupt had forfeited the allowance . out of 
his eſtate by gaming contrary to the act, it was refuſed to let 
any of the creditors be ſworn to prove a gaming, becauſe that 
was ſwearing to increaſe their own dividend. 


The Chief Juſtice allowed that caſe, but ſaid that affected al 

the creditors, whereas here the plaintiff only was at preſent 

concerned. He faid it would go to their credit, but not to 
their competency ; ſo they were ſworn. 8 


* 
* 


„%%% . we, he 


3 * . Powell verſus Hord, vic* Oxon”. | 
Coram Raymond, Chief Juliet, in Middleſex. 


Sheriff's baiif ACTION for falſe return of non eff inventus on meju 
no witnels to A proceſs. And the Chief Juſtice retuſed to let the de- 

prove ctempt to fendant prove by the bailiff who had the warrant, that he had 

Ld. Rm. endeavoured to execute it, becauſe he had given ſecurity, © 4 
1411» that it was his own cauſe in effect. 


1n'a8i0n'for The ſheriff not being able to excuſe the return; it was at- 
faiſe-return en tempted to mitigate the damages, by ſhewing that the defend- | 
re proces ant was ſtill viſible, and it being only naue proceſs, the debt 
give the whole Was not loſt, and the meaſure of damages ſhould be only the 
debt in da- expence of the proceſs. The Chief Juſtice in his direction 
cg inclined to give the plaintiff the whole debt of 43 /. (it being 
an action of debt on a judgment) becauſe there was but 3 
poſſibility of the plaintiff's recovering againſt the original de- | 
P * 
fendant. He ſaid it would depend on circumſtances, and if the 
"defendant had been a man of eſtate, and ſo no danger; be 
; ſhould think the debt would be too much to give : but that | 
not being this caſe, the jury found the whole debt in damages, 
with the opinion of the Chief Juſtice. And afterwards the.de- 
fendant moved for a new trial; and upon the Chief Juſtice 


ſtating the caſe, as it appeared upon the evidence, the _ 
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court were” of opinion, the Chief Juſtice had done right, in re- 
fuſing the bailiff to be a witneſs; and that as to the point of 
damages the verdi&t Was right, and there ought to be no new 

trial. | 


- 


Stone verſus Lingwood. 
At Guildhall, coram Eyre. 


HE plaintiff was captain of a (hip, and the defendant 1n trover the 
q owner: the plaintiff brought over a fmall parcel of ele- Ns Ne 
phants teeth on his own account, and a large parcel for the de- wed nn — 
ſendant, who entered the whole at the Cuftom-houſe, paid the till money laid 
duty, and had the whole delivered out to him4 and not re- eie them 
delivering to the captain his parcel, an action of trover was : 
brought. And it was inſiſted for the defendant, that the 
plaintiff ſhould ſhew a tender of the duty, otherwiſe the goods 
were in the nature of a pledge, and he was not bound todeliver 
them: but the Chief Juſtice ſaid, that would not juſtify the 
defendant in keeping them, for he had his action for the money; 
and if he would ſhew what the duty came to, it might be de- 
ducted in damages. Which was done accordingly. _ 


EKT SGS SS 


all 
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Ryley verſu Hicks. Se 
In Middleſex, coram Raymond, Chief Fuſtice, q 


HE plaintiff declares, that 24 February, Mag, the de- Leaſes by parol 

miſed to the defendant a chamber, a -cellar, and half a to commence at | 
ſhop, habendum from Lady-day then next for a quarter of a 90a, n. 
and ſo from quarter to quarter, ſo long as both-parties ſhall * 
pleaſe, at 5 I. per quarter. ' 


It was objected by H/hitaker, that this being to commence at 
a future day, was but a leaſe at will ſince the ſtatute of frauds. 
The Chief Juſtice at firſt thought it a good objection, but upop ; 
farther conſideration he was of opinion, that che exception was 
not confined to leaſes that were to commence from the time of 
making, but was general as to all leaſes that were not to held 
ſor above three years from the making. So the plaintiff had a 
verdict. Strange pro quer”. | em 


Titus 
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Titus venus The Lady Preſton. 


At Guildhall, coram Gilbert, Chief Baron. 
5 Cho. atoy \EBT on bond! the defendant pleaded, that the money 
to de taken was lent from 24 Auguſt to 24 May, for a premium of 


by calendar 150 Guineas. And on evidence it appeared, the bargain was 
manthe. for nine months. It was objected, pro guer, to be a variance, 
» © becauſe months muſt be taken to be lunar, and not calendar, 
Ad and then it does not come fo far as the 24th of May. But the 

Chief Baron thought it well enough, the general underſtanding 

being of calendar months in cafes of this nature. So the de- 

fendant had a verdict. Strange pro defendente. = 836 


N | Moreland verſus Bennett. 
In Middleſex, coram Raymond, Chief Fuftice, 


II any intereſt 'F. O a bond of thirty years ſtanding, the defendant pleaded 

7 ac prin after ſelvit ad diem, and relied upon the - preſumption : the 

the day, it muſt plaintiff in anſwer could only prove payment of intereſt two 

de a plea upon years after the time mentioned in the condition, but gave no 
the ſtatute. . . . 

4 An. c. 16. evidence of a receipt or demand for twenty-eight years paſt, 

; The Chief Juſtice was of opinion, that this plea of payment at 

the day, was to be taken as ſtrictly in this caſe, which went 

only upon the preſumption, as in any other caſe; and the 

plaintiff having falſified the plea, by ſhewing a payment of in- 

tereſt two years after, it was not enough to ſay the other twenty- 

eight years were enough to let in the preſumption ; becauſe, 

| to take advantage of that, the defendant ſhould have pleaded 

upon the act for amendment of the law, that he paid the money 

after the day, in which caſe it would have been with him upon 


this evidence. | 


Dominus Rex verſus Fox. Ibidem. 


| Laying awager N an indictment for an aſſault, it was proved, that the 
doth. not rene proſecutor had laid a wager, that he ſhould convict the 
ders for a vit. deſendant. And the Chief Juſtice held him to be a good wit- 


neſs. 


* 1. * neſs for the King, though it might go to his credit. 1 
s 9 3 0 - g ; 


Fowler 


S8 Fay 
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Fowler verſus Sir Thomas Samwell. 
At Guildhall, coram Raymond C. J. 


OVER being the ſurviving partner of Niccols, brought Where a debt 


an action upon the following note, and likewiſe declared on - to ie 


an indebitatus aſſumpſit, + Received and borrowed of Richard ſequent, chere 


« Njiccols and co. 4500 J. which I promiſe to repay with inte- muß be an exat 
« reſt, on his transferring to me or order 550 l. South-ſea ſtock.” 8 * 

The tender of ſtock was proved to be after the death of Nzccols. tiffto — 64% 
And the Chief Juſtice was of opinion, that it being tied up to © general indebi- 
a tender by Niccols (who had time during life, if not haſtened faruY afin 

by requeſt) no tender after his death could make this an abſolute 


debt recoverable upon an indebitatus aſſumpſit - but the plaintiff 


muſt go upon the ſpecial count. Strange pro quer. 


Grammer et al verſus Nixon. 
At Guildhall, coram Eyre C. F. 


Goldſmith's apprentice ſold an ingot of gold and ſilver Matter liablefor 

upon a ſpecial warranty that it was of the ſame value per fraud of appren- 
ounce with an eflay then ſhewn. Upon the evidence it appeared 54. Ct pw. 
he had forged the eſſay, and that the ingot was made out of 2 12434. 
lodger's plate, which he had ſtolen. And the Chief Juſtice 


held the maſter was anſwerable in this caſe. Strange pro de. 


Burnaby's caſe. 


In Canc. coram Domino King. 


OMS and Allen having recovered judgment againſt him, He who has the 
he was ſurrendered by his bail, and then charged in exe- fan in de 
cution; after which the plaintiffs in that action prefer their petitioning cre- 
petition to the Lord Chancellor, as creditors, for a commiſſion Aitor. 
of bankruptcy, which iſſued; but was ſuperſeded by the bank. U 6. 
rupt's petition, the Chancellor being of opinion, that the body 
of the debtor being in execution, it was a ſatisfaction of the 
debt in point of law, ſo that they were not creditors, who 


could petition, Strange pro creditoribus, 


The 
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The Duke of Somerſet verſus France et al, 


\ 


Tenant for life PON the death of her grace the Ducheſs of Som R 
33 the Duke hex huſband claimed a general fine of the ſe- 


manor, is inti- veral cuſtomary tenants of the ſeveral manors of Cockermouth, 
tled to a general Sc. in the county of Cumberland, which were the inkeritance 
8 5 of the Ducheſs. And the Duke having aſſeſſed their fines, and 
Hands of that the tenants having refufzd to pay them, the Duke brought his 
manor, vpon the bill in the court of Chancery, to eſtabliſh his right to theſe 

aiming . fines, as next admitting lord. YE 

orteſc. Reps 
41- 6Vin-abr- The bill ſet forth chat Zehe, Earl of Northunderian 
199+ yrs.  ſeifed of the ſaid manors in fee, and that upon his death they de- 
ſcended to his daughter and heir the lady Elizabeth, who af- 
terwards was married to the Nuke of Somerſet, and that upon 
ſuch marriage ſhe levicd a fine of the ſaid manors, to the ufe 
of herſelf for life, remainder to the Duke for life, remainder 
to their firſt and every other ſon in tail, with other remainders 
over. That upon the marriage of Lord Hertford, who was 
the eldeſt ſon and heir of the faid Duke and Ducheſs, reco- 
veries were ſuftered of the ſaid manors, to the uſe of the Ducheſs 
for her life, remainder to the Duke for his life, remainder to 
the Lord Hertford in tail, with other remainders over. Then 
the bill ſet forth, that it was the cuſtom of theſe ſeveral ma- 
nors, for the lord or lady thereef for the time being to admit 
the ſeveral tenants of the manors to their reſpective eſtates, 
and that by virtue of ſuch admittance the ſeyeral tenants hal 
a right to hold their reſpoctive eſtates, during the joint lives 
General fine, Of ſuch tenant, and ſuch admitting lord or lady. That in con- 
For the meaning ſideration of ſuch admittances from the lord, the tenants have 
of the word time out of mind reſpectively paid to ſuch admitting lord a fine 
7 17 Far, or greſſum, which hath been generally aſſeſſed by the lord“ 
of the Law, ſteward at a coutt held for that purpoſe, called the court of 
$pelm. Gi. dimiſſions. And that theſe fines or greſſums are called the 
963, 469. general fines, and are due to the next ſucceeding lord upon the 
death of the laſt admitting lord; by whoſe death there is 2 ge- 
| neral determination of the eſtates. of the tenants, That there 
Propping fines. are likewiſe other | fines, which by the cuſtom are due to 
. . the lord from theſe tenants ;z and thoſe are, where the tenant 
dies, then his heir, Who has à right to be admitted to his fl 
ther's eſtate, is obliged to pay the lord a fine for ſuch admit. 
tance, And where this tenant aliens his eſtate, the lord, upon 
the admiſſion of the alience, has à right to a fine and theſe 
fines which thus happen upon the death or alienation of the 
tenant are called dropping fines. | 


The fines the Duke demanded by this bill, were the gener! 


fines, which he inſiſted were due to him as next wn 
0 


* 


| „ 
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lord, upon the death of his lady, the Ducheſs of Samerſet. And 
the bill ſet forth, that the Ducheſs being the lady of theſe ma- 
nors, and having married the Duke, a court of dimiſſions 
was held in the names of the ſaid Duke and Ducheſs, in or- 
der to grant the tenants new eſtates, their former havin 
deen determined by the death of Earl Focelyn : and at fuch 
court, admittances were granted to the ſeveral tenants, ba- 
bendum at the will of the lord, according to the cuſtom of the 
ſaid manors, during the joint lives of the ſaid Ducheſs and the 
faid tenant. _ That the defendants (being tenants of the ſaid 
manors) held their Eſtates under ſuch admittances, till the 
death of the ſaid Ducheſs ; and that ſhe being dead, the Duke 
became lord of the ſaid manors, and the tenants eſtates being 
determined by the death of the Ducheſs, their admittances be- 
ing only for their joint lives, the Duke, as next admitting 
lord, had a right to a. general fine. And the bill ſet forth, 
that the Duke, in purſuance of this right, had called proper 3 
courts, and had regularly aſſeſſed the defendants fines; and that 
ſeveral of the tenants of theſe manors had ſubmitted to pay 
their ſaid fines ; but that the defendants, with ſeveral others, 
had refuſed, under a pretence that a general fine was not due 
to the Duke, but was to be paid to the heir after his death. 
The bill therefore prayed that the Duke's title to theſe general 
fines might be eſtabliſhed, avant 


The defendants in their anſwer admitted the ſeveral allega- Anſwer, 

tions in the bill, and that the Duke was intitled to be tenant 

by the curteſy. They inſiſted that the fines which they were 
_ obliged to pay, were known and aſcertained by cuſtom, -and 

that the lord was bound by ſuch cuſtom, and could not, with- 

out their being parties, create any eſtate to a ſtranger, which 

would ſubje& them to any extraordinary fines. They inſiſted 

that by the cuſtom of theſe manors a lord who was tenant by 

the curteſy, or lady tenant in dower, had no right to a gene- 0 
ral fine; and that they were only obliged to pay a general 

fine to the lord who comes in by deſcent, or to him that comes 

in, in loco haeredis. They inſiſted that — the Duke was 
become tenant for life of theſe manors by the Ducheſs's death, 

yet no fine was due to him ; for if he had been tenant by the. 
curteſy, no fine would have been due, and his claiming by ſet- 


tlement cannot better his caſe ; for then it would be in the f "I 
power of the lords of ſuch manors, to multiply the tenants | 
fines, and greatly burthen their eſtates, if every ſuch lord who "2 
hath an intervening eſtate by ſettlement ſhould be intitled to a | 
general fine, , & | | 


Upon the 11th of June 1725, this cauſe came to be heard 
vel ore the Lord Chancellor King. n 
derjeant 


. 
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Serjeant Pengelly, and Yorke Attorney General, argued for the 
Duke: that the Duke by this ſettlement was a purchaſer, and : 
ſtood in loco haeredis, That the tenants having accepted admit. T 
tances to hold during the life of the tenant and the life of the n 
Ducheſs, and the Ducheſs being dead, their eſtates were ne. tl 
ceſſarily determined: and the fines being by cuſtom due to the n 
next admitting lord, and the Duke of Somerſet being ſuch b 

lord, the fines were undoubtedly due to him, and there was 

no pretence that the payment of them ſhould be poſtponed : 
5 Nor is this any wrong or hardſhip upon the tenants, for this n 
was a juſt and honeſt ſettlement, made without the leaſt ap- t 
pearance of fraud, and upon the moſt valuable conſideration in K 
the law: nor is it any inconvenience to the tenants, for their d 
, eſtates will ſtill depend upon the life of the lord, who admits ti 
them; and the life of a tenant for life, is as good as the life a 

of a tenant in fee. It is in proof from ſeveral of our depoſi- 

0 tions, that tenants in dower, and tenants by the curteſy, have 
| admitted in ſuch caſes, and have received general fines ; and t 
{ theſe inſtances determine the preſent queſtion, and prove that & 
the Duke hath an unqueſtionable right to the fines which he 8 
demands. p al 

| MWearg, Solicitor General, for the deferidants argued, that 

©. the payment of theſe fines depends intirely upon the cuſtoms 
| | of theſe manors : and though the tenants eſtates ſhould be de- to 
termined by the death of the Ducheſs, yet it does not neceſ- A 
farily follow from thence, that the Duke is intitled to a general ur 
fine, unleſs there be a cuſtom to ſupport his claim. Tbeſe ap 
fines were originally payable only to the heir, or a purchaſer, de 
and were paid in nature of a relief. We have many inſtances wi 
| in our depoſitions, where tenants in dower and tenants by the th 
E curteſy have-demanded theſe fines, and the tenants have refuſ- be 
| ed to pay them; and it is the received notion throughout all th 
EE » the counties where theſe ſort of cuſtomary eſtates prevail, that ha 
1 only the heir who comes in by deſcent, and he who comes in na 
in laco haeredis, are intitled to a general fine. = 
This ſettlement which the Duke claims by, does not alter ad, 
the nature of his eſtate ; it is only a life eſtate, and what the ne 
law would have given him ; it does not enlarge his eſtate, but hir 
only exempts him from being puniſhed for waſte. The te- wh 
nants are {trangers to this ſettlement, and are not at all con- lee 
cluded by it, and it muſt be conlidered as a fraud upon them, ten 
if it was intended to create ſuch an eſtate in the Duke, as to 
would neceſlarily multiply their fines and encreaſe the burthen pin 
upon their eſtates. | | a4 
15 
We admit that dropping fines have been paid to tenants in * 


dower and tenants by the curteſy; but no argument can be 
0 dran 


drawn from thence; that they are intitled- to a general fine: 
and if the rule, that every admitting lord is intitled to a ge- 
neral fine, ſhould prevail; then tenants for years of thoſe 
manors, who are domini pro temport, would be intitled ; and 

the conſequence of that would be, that ſhort leaſes of theſe 
manors might be made, and the tenants be thereby oppreſſed 

by frequent and extravagant fine. nn 


But what the defendants chiefly inſiſt upon is, that there is 
no cuſtom in any of * theſe manors, or in any other manor of 
the ſame tenure; which can ſupport the Duke's demand of a 
general fine; yet as the depoſitions contain contrariety of evi- 
dence upon this point, the faireſt way of determining this queſ- 
tion ſeems to be, by directing an iſſue, in which this cuſtom 
and the Duke's right may be tried. tac e e 15/95 6c; 


King Lord Chancellor. The firſt queſtion ariſes upon the 
determination of the tenants eſtates; and they were undoubtedly 
determined upon the death of the Ducheſs of Somerſet 3+ for. the 

ts or admittances being to each tenant to hold for his life 
and the life of the Ducheſs, the eſtate of each tenant is ne- 
ceſſarily determined by her death. 6705 


ce 


24 


— 


The next and principal queſtion is, whether a fine is due 
to the Duke from his tenants upon the death of his Ducheſs. 
And in the reſolving this queſtion it is firſt to be conſidered, 
upon what account theſe general fines become due: now it 
appears from the nature of theſe admittances, that upon the 
death of the laſt admitting lord, all the eſtates of the tenants, 
which are held under his admittances, are determined; and 
their eſtates being ſo determined, it is neceſſary for the tenants, 
before they can have any new eſtate, to have à regrant from 
the ſucceeding and next admitting lord, which regrant they 
have a right to, and that right gives their eſtates the denomi- 
nation of tenant-right-eſtates from hence it appears, that the 
fines which are paid, are paid upon account of the admiſſion to 
the new eſtate ; and therefore that lord ho hath a right to 
admit, hath a right to the-fines;'the lord grants the tenant a 
new eſtate, and in conſideration of that, a fine becomes due to 
him from the tenant. The only queſtion then ſeems to be, 
whether the Duke hath a right to admit. And the tenant 
ſeems to agree that he has; for they allow that if a particular 
tenant dies, the Duke, upon the admiſſion of his heir, is intitled 
to a dropping fine : Now can the Duke be intitled to this drop- 
ping fine, if he be not the admitting lord ? And if he hath a 1 
power to admit, and hath a right to a fine upon the determin- 
auon of a particular eſtate by the death of a particular tenant, 
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in Why hath he not an equal power to admit, and an equal right 
be Vor. I. U ul 50 ; 
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to his fines, upon the determination of the tenants eſtates in 
general by the death of the laſt admitting lord? it is very ex. 
traordinary to allow it in the one caſe, and not in the other : if x 
particular tenant dies, his eſtate is determined, and his heir 
muſt pay a ſine to the Duke; yet if the laſt admitting lord dies: 
all the eſtates of the tenants are determined, and yet the Duke 
hath no right to a fine. 


It hath been objected, that this is multiplying the fines of 
the tenants, and ſubjecting them to frequent burthens of this 
kind. But where is the inconveniency to the tenants ? 
are ſtill to hold during their own lives and the life of the lord 
who admits them; and that is the very tenure of their eſtates: 
nay if a leſſee for years, or any other dominus pro tempore ſhould 
admit them, their eſtates would be good, according to theſe 
admittances, during their own lives and the life of ſuch lord 
and the determination of the lord's eſtate would have no in- 
fluence upon theirs. Indeed if there ſhould appear to be any 
fraud or contrivance in a ſettlement of this kind, by putting 
in a number of lives ſucceſſively, on purpoſe to multiply the 
fines of the ' tenants ; this court would undoubtedly interpoſe 
in ſuch caſe, and relieve them; but in the preſent caſe nothing 

of that kind can be pretended. 
Theſe are my preſent thoughts upon this queſtion: but as 
the counſel for the defendants have inſiſted upon having an iſſue 
tried, I readily agree to it. | 


And this being agreed to by the counſel for the Duke, an 
iſſue was directed to be tried at the bar of the court of King's 
Bench by a jury of Middleſex ; which iſſue was this, viz. whe- 
ther a general fine was due to the Duke of Somerſet from the 
tenants of the manors of Cockermouth, &c. as next admitting 
lord, upon the death of the Ducheſs of Somerſet. 


And in the beginning of this term, this iſſue was accord- 
ingly tried before Raymond Chief Juſtice, Mr. Juſtice Fortes, 
and Mr. Juſtice Reynolds, (Mr. Juſtice Powys being abſent). 


Upon the trial three points came in quſtion in relation to 
evidence. b 


Lordsofculom- 1. Whether lords of other cuſtomary manors ſhould be il. 

ary manorsdiſ- lowed as witneſſes. And it was reſolved, that they 

ug weite not, becauſe the preſent queſtion concerned the right of lords of 
ſuch manors, who came in by ſettlement to their fines; and 
therefore they had a plain intereſt in the event of the cauſe. 


2. The 
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. The ſecond queſtion aroſe upon this; the plaintiffs 
counſe] offered to give in evidence, that ſeveral other tenants 
who hold of the manors in queſtion, under the ſame tenure as 
the preſent defendants, had ſubmitted and paid their fines to 
the Duke : and this evidence was oppoſed by the counſel of 
the defendants, who infiſted, that what was done by other te- 
rants could not be given in evidence againſt them, for they 
were ſtrangers to the defendants, and had ſubmitted fince the - 
ſuit was commenced, It was faid, that even if a verdi& had 
teen recovered againſt the other tenants, it could not be given 
in evidence againſt the preſent defendants, much leſs a matter 
in pais, which was ſo recent, that it could be of no manner of 
weight, | 


To this it was anſwered, that it being a cuſtom which was ' 
now trying, it was very proper to give in evidence the acts 
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It was allowed 
as evidence a- 
gainſt the de- 
tendants, that 
ey tenants 

ad ſubmitted, 
and paid, 


and uſages of the tenants of the ſame manors. And the caſe Carthew. 181. 


of the city of London v. Clarke in this court before Holt Chief 

Juſtice was cited, where (it was faid) verdicts againſt former 
leſendants who were in the like circumſtances as the then 
defendants, were permitted to be given in evidence. So in 
the caſe of toll, where actions are brought for not paying it, 

the plaintiff is always allowed to give in evidence payment by 
others; unleſs it be made appear, that ſuch payment was by 

colluſion. So in the caſe of modus's this kind of evidence is 
aways allowed. ples Gag 


The court held, that they never knew this kind of evidence 
denied; and the weight of it, and the recency of the fact, were 
circumſtances entirely proper for the jury: ſo the plaintiff was 
allowed to give the evidence he offered. | | 


manors, | 

This was oppoſed by the Solicitor General for the defendants, 
o inſiſted, that this kind of evidence could not be given; 
ot the cuſtom which was now in diſpute, was uſed and con- 
ned to the manors in queſtion ; and therefore no cuſtom 
hich prevailed in other manors, could be any ways applicable 
d the particular cuſtom now in diſpute, - Cuſtoms are dif- 
rent in different manors, and it would be of the worſt con- 
quence, and create the utmoſt confuſſion, if the cuſtom of 
ne manor ſhould be allowed in proof to ſupport the cuſtom 
another manor. Cuſtoms of particular manors are in their. 
aure diſtin, but if this ſort of evidence ſhould be allowed, 
e cuſtoms of all manors muſt become the ſame : in ſome 
Uu 2 manors 


z. The third point was the moſt material, and that aroſe Cutoms of 
wpon the plaintiff's offering to give in evidence ſeveral in- other manors 
ſtances of fines being paid in like caſes, to lords of other ne. 
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manors heriots are paid, in ſome not; in ſome the fines are 
certain, in ſome arbitrary; but becauſe a heriot is paid in 
the manor of A. is it therefore any reaſon that a heriot muſt 
be paid in the manor of BY Certainly no; for the cuſtom of 
one manor can by no means be concluſive upon another ma. 
nor; becauſe each manor hath its particular cuſtoms, and they 
have no relation to one another, but by accident. Each manor 
hath its own cuſtoms, and the validity of thoſe cuſtoms muſt 
depend upon their own ſtrength, without having any aſſiſtance 
from the cuſtoms which prevail in other manors. | 


Serjeant Vynne of the ſame fide ſaid, that it had been the 
conſtant practice on the northern circuit, where queſtions of 
this kind frequently aroſe, always to diſallow of this fort of 
eyidence; and he cited a caſe, in which Mr. Juſtice Renal 


ruled it ſo, the laſt aflizes at Cariile. 


- - Serjeant Pengelly contra. The evidence we offer, is in order 
to ſhew the uniformity of the cuſtoms of theſe, kinds of manors 
in general, throughout the whole county. We do not ay, 
that becauſe there is ſuch a cuſtom in one manor, that there 
muſt therefore neceſſarily be the fame cuſtom in another; no, 
we are only attempting to explain the nature and tenure of 
theſe cuſtomary eſtates, and. are going. to. ſhew, that where- 
ever theſe fort of eſtates prevail, the lords who have bern 
tenants for life of ſuch manors, have always, withour any con- 
troverſy, received their general fines: and this muſt certainly be 
very proper evidence in the preſent queſtion : it will pro, 
that it is the nature. of theſe eſtates. in all places where they 
prevail, to be ſubject ta the payment of fines in like caſes, 
and that it is the undoubted privilege of like lords to be in- 
titled to them. If there ſhould be a queſtion-whether. a copy- 
bold can be entailed ; the party would have liberty to give in 
evidence the cuſtom of entailing in other manors. But | 
hope the court will have no difficulty in allowing this ſort d 
evidence, ſince this very queſtion hath been already determines 
upon a. ſolemn trial at bar between Chapman and Ailinſn, 
Mich. 24 Car. 2. B. R. 3 Keb. go. where the queſtion wa 
whether a general fine was due to an infant ſucceeding lol 
during his minority; and upon the trial of this iſſue, the dt. 
fendants gave in evidence, that other manors adjoining had tix 
ſame cuſtom not to pay to the lord till he was of full age; ans 
the book ſays, that the court held this evidence to be good. 


Attorney General of the fame ſide. The preſent queſtion cor 
cerns the nature of cuſto eſtates in general, and this 1 
tenure by which the greateſt part of the eſtates in the yy 
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ern counties are held: it is not the cuſtom of theſe particular 
manors, which the preſent queſtion is confined to, but the” 
queſtidn relates to theſe eſtates in general, and therefore it is 
very proper to examine into the tenure and nature of theſe 
eltates in all other places where they prevail. The iſſue which 
is to be tried is not whether there is ſuch a cuſtom in theſe 
particular manors, but whether the Duke of Samerſet, as next 
admitting lord, hath a right to theſe fines ; fo that the right is 
the thing in queſtion, and to prove that he hath à right, we 
are going to ſhew, that it is the nature of theſe eſtates to be 
ſubject to a general fine in ſuch caſes. If any diſpute ſhould 
ariie about GaveZzind lands which, he out of the county of Kent, 
(as ſome lauds of that tenure do) can it be pretended, that the 
party would not be admitted in that cafe, to examine into the 
cuſtom of Gavelkind in general? And it is no more that we 
contend for in the preſent caſe ; we only deſire that we may 
give evidence of what is the general cuſtom of tenant-right 
eltates. | | 


Lutwyche of the ſame fide. I have gone the northern circuit 
many years, and I have always obſerved it to be the practice, 
to allow this ſort of evidence (and in this Bootle and Fazakerley 
who had gone the ſame circuit many years, and were of coun- 
ſel with the Duke, agreed with him.) He cited the cafe of 
Ref, which was tried ſome years ago at Carliſle, and was thus: 
A. was lord of a manor, and was the laſt general admitting 
lord, and fold the manor to B. afterwards C. one of the cuſto- 
mary tenants of the ſaid manor died, and B. admitted his heir; 
then J. who was the laſt general admitting lord, died; and 
B. demanded a fine of the heir of C. and upon the heir's re- 
fuling to pay it, B. brought his action againſt him to recover 
it; and upon the trial B. was permitted to give evidence of 
what was the cuſtom of other manors throughout the county. 


Raymond Chief Juſtice. I have always looked upon it as a 
ſettled principle in the -law, that the cuſtoms of one manor 
ſhall not be given in evidence to explain the cuſtom of another 
manor ; for if this kind of evidence-thould be allowed, the con- 
ſequence ſeems to be, that it would let in the cuſtom of one 
manor into another, and in time bring the cuſtoms of all ma- 
nors to be the fame. I ſhould readily admit that this evidence 
might be allowed, if the cuſtoms of tenant-right eſtates were 
the ſame in all manors; but it is plain that the cuſtoms of 
theſe eſtates are different in different manors : for theſe reaſons 
am inclined, in my own private opinion, to diſallow the evi- 
dence, which is now offered: but upon the authority of the 
cle in Tele, and upon the credit of the gentlemen who go 
tae northern circuit, and affirm that it has been the conſtant 

Uu 3 | practice 
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practice to allow this kind of evidence there, I muſt ſubmit, 
though againſt my own opinion. | 
; Forteſcue Juſtice. I think the evidence which is offered ought 
to be allowed; there is a great difference betwixt the cuſtom of 2 
manor, and the tenure of a manor ; and the queſtion which we 
are now trying merely concerns the tenure of the plaintiff; 
manors; therefore it is very proper to enquire, what are the 
qualities which attend other eſtates, which are held by the 
ſame tenure, And it muſt give great ſatisfaction to thoſe who 
are to N preſent queſtion, to know how far this quality of 
paying fines in like caſes, has attended the like tenure in 
other manors. I think the caſe in Keble is a plain authority, 
and we muſt follow precedents. | 


Reynolds Juſtice, I have been always of opinion, that the 
cuſtoms of one manor could not be made uſe of to influence the 
cuſtoms of another. And ſo it has always been held in caſes 
where the diſpute is concerning the intailing of a copyhold; 
where the cuſtoms of adjoining manors are never allowed, as 
evidence to ſupport the cuſtom of the particular manor in 
queſtion, But upon the authority of the caſe which has been 
N. B. It was cited, and upon what has been affirmed by the gentlemen at 
intended C. B. fe the bar, I ſubmit that the evidence that is offered ſhall be al- 


their opinions, lowed, though it is contrary to the notion I have always had 


but they were of the rules of evidence. 
up; however, 


upon putting the 
_ Ku e. and Upon this, the plaintiff proceeded to give evidence of the 


the Barons of a 
the Exchequer, cuſtoms of other manors, 


they were all of | 
ox ou (as And after a long examination of witneſſes in relatian to the 
pe! cuſtoms, and what had happened in other manors, viz. that 
the evidence of tenants in dower, jointureſſes, and tenants for life by ſettle- 
other manors ments, had had general fines paid to them by their tenants ; 
ould not have , 8 s a P * l x 
"” allowed; the jury, by the direction of the court, brought in a verdict 


and ſaid they for the plaintiff the Duke of Somerſet. 


ad never known 


And at the end of this term, the cauſe came on again be- 
fore the Lord Chancellor, who decreed the tenants to pay their 
fines, and gave the Duke his coſts, 
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Dominus Rex verſus Collingburne. 


HIS was an order of ſeſſions made at Hicks's Hall, for OI ap- 
the diſcharge of an apprentice to a freeman of the city of een e 
Lindon, and who was bound and inrolled there : and the order ＋ of the 2 | 
1 4 1 | ; - of Lo n 
being removed hither, there were theſe exceptions. taken to it. 2 ne * 
8 inrolled there, 


1. That the apprentice was bound and inrolled in London. oy = 0 
2. Not bound by the juſtices. 3. Not a trade within the ſtatute, e e Mig 


he being a glaſier. | dleſex. The 
juſtĩces of the 
peace for the 


To theſe exceptions it was anſwered, that the clauſe of the cy may dic- 
ſtatute 5 Eliz. c. 4. § 35. enacts, That if any maſter ſhall charge bim. 

« miſuſe his apprentice, he ſhall repair unto one juſtice of the . ki 2g 
peace where he dwelleth, &c. And & 40. provides, “ That * 
« the cuſtoms of London and Norwich ſhall be ſaved.“ Seci. 35. 

has always received a large conſtruction in favour of the juriſ- 

diction of juſtices, for though upon the maſter's complaint no 

power is given to the juſtices to diſcharge, yet in 21 Car. 2. 

1 Saund. 313. 1 Vent. 175. Hawkefworth and Hillarie's caſe, 

it is held, that it was reaſonable, and within the intent of the 

ſtatute, that an apprentice ſhould be diſcharged from an ill 

maſter, as well as a maſter ſhould be diſcharged from an ill 

apprentice ; and in 1 Mod. Wilkins v. Edwards, there is the ſame 

point, and in 1 Vent. 174. | 


1. The firſt and principal queſtion is, whether the court of 
ſeſſions at Hicks's Hall have any juriſdiction to diſcharge an 
apprentice to a freeman of London; or whether he is not to be 
diſcharged only by the mayor's court. It is found that the ap- 
prentice lived with his maſter out of the city of London, and 
within the juriſdiction of the juſtices of Middleſex. f 


To this exception it was anſwered, that the ſtatute does not 
regard where the binding or inrolling is, but gives the juriſdie- 
tion expreſly to the juſtices of peace where the maſter lives; 
and if this did not belong to the juſtices of Middleſex, where 
the maſter lives, there would be a failure of juſtice ; for neither 
the chamberlainz or any other city magiſtrate, have power to 
compel the maſter's appearance before them, 


To the ſecond exception it was ſaid, that it was immaterial 
where the apprentice was bound, for the ſame reaſon, 


3 · And to the third exception it was ſaid, that formerly indeed 
It was a doubt, whether the ſtatute did extend to all trades 
but of late it hath been ſettled and agreed, that it does. Salk, 
471. Palm 526. 2 Keb. 822. Rex v. Taunton, Hil. 6 Ges. 

u The 
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The court affirmed the order of diſcharge, and ſaid they 
would not take away the juriſdiction of the mayor's court, but 
only give a concurrent juriſdiction to the juſtices of the peace 

for the county. And it would be very inconvenient, to have 
apprentices to a freeman of London, who are bound there, 
and who live in diſtant countries, obliged to come up to the 
mayor's court to get themſelves diſcharged : and the words of 
the ſtatute are very plain ; for they give the juriſdiction to the 
juſtices where the apprentice lives, | 


7 An 620% | | Cheval verſus Nichols. In Scaccario, 


Annuity granted NE Fohn Hall was poſſeſſed of a term for years in certai 
1 7 1 O 3 lying in the county of Middleex, th OR 
ſer; A. hath annuity of 40. to the plaintiff, to be iſſuing out of the lands, 
notice of this 'The defendant being concerned for this Hall in the manage- 
purchaſes the ment. of ſome of his affairs, knew that Hall had granted this 
inheritance of 2 to the plaintiff, and had ſeen the deed, and paid him 
the lands ; 'Þ* part of the annuity upon Halls account: afterwards Hall pur- 
Ts annuity Chaſes the reverſion of theſe lands, and then the defendant pur- 
again!t A. tho chaſes the term and the reverſion of Hall. Hall dies, and the 
en defendant refuſed to pay the plaintiff his annuity, becauſe the 
2 Eq. Caf. Abr. deed by which Hall had granted it was not regiſtered according 
63, pl. 7+ to the ſtatute 7 Ann. c. 20. which requires that all deeds or 
conveyances of, and all incumbrances upon, lands lying in the 
county of Middleſex, ſhall be regiſtered within fuch a time at 
the office; atherwiſe every ſuch conveyance ſhall be void againſt 
any ſubſequent purchaſer for a valuable conſideration, The de- 
fencant therefore inſiſted that he was a ſubſequent purchaſer for 
a valuable conſideration, and that the plaintiff's claim of an 
, annuity could not affect him, becauſe it was not regiſtered. 


The whole court were clearly of opinion, that the plaintiff 
was intitled to have his annuity out of theſe lands againſt the 
defendant, notwithſtanding this ſtatute. For the ſtatute only 
intended to give ſuch notice of former incumbrances to pur- 
chaſers, that they might not thereby be defrauded ; but if a 
man knows of his own knowledge, that there is a prior in- 
cumbrance, and notwithſtanding that knowledge will be a pur- 
chaſer, the ſtatute was never intended to relieve ſuch, though 
the firſt incumbrance was not regiſtered. For where a man 
purchaſes with notice of a prior incumbrance, he purchaſes 
with an ill conſcience ; and in a court of equity his purchaſe 
ſhall never be eſtabliſhed. | 


| Therefore they decreed the plaintiff his annuity and the ar- 
Buck 


Fears, ö 
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Buckley verſus Nightingale. In 0. B. | 


HE plaintiff as adminiſtrator of the goods and chattels An heir hath 
of Joan Terry widow deceaſed, which were unadminiſtred ar heredi- 
by John Terry deceaſed, who was the executor of the ſaid or be lo 
Juan, brought an action of debt againſt the defendant as ſon be liable for the 
and heir of Matthew Nightingale deceaſed, upon a bond execut- owe. mn _ 
ed by the ſaid Matthew the father, for the payment of 2001. to ther 8 tha 
the ſaid on. The defendant pleads, and admits that he is value of the 
ſon and heir of the. ſaid Matthew (the obligor), but ſays that bn daſcendede 
the ſaid obligor his father in his life-time was ſeiſed of a meſ- 

ſuage or tenement called Pryors, and in conſideration of the ſum 

of zool. demiſed the ſame to 7. S. for ninety-nine years, re- 

ſerving only a pepper-corn yearly rent; and that the ſaid de- 

fendant hath not any lands or tenements by hereditary de- 

ſcent, nor had he ad diem impretrationis brevis originalis praed', 

or at any time after, except the reverſion of the ſaid meſſuage 

and tenement, and one meſſuage 'and three roods of land in 

R. being together of the value of 300 J. and no more: and then 

he ſets forth, that the obligor his father, in his life-time, be- 

fore his entering into the ſaid bond upon which this action 

was brought, did become bound to one Thomas Poole in 1201, 

which laſt bond at the time of his death was in full force and 
undiſcharged ; and then goes on and ſets forth in like manner 

three other bonds, each for the ſum of 200/. in which his ſaid 

father was bound to three other perſons; and ſhews that he 

died and left the ſaid bonds tanding againſt him in full force 

and virtue: then the defendant ſays, that long ante impetra- 

tionem brevis originalis praed* of the plaintiff, viz. upon the 

firſt of June 1720, he, the defendant, agreed with the ſeveral 

perſons aforeſaid to whom his father was bound, to pay them 

the ſeveral ſums aforeſaid, which in the whole amounted to 

bool. which he avers is more than the value of the ſaid meſ- 

ſuage and tenement and lands in R. and the reverſion ; er petit 

Judicium ſi ipſe ut filius et haeres ipfius Matthei patris de debito praed* 

uirtute ſcripti praed onerari debeat, &c. and then avers that the 

ſaid Joan Terry in her life-time refuſed to accept in ſatisfac- 

tion of her ſaid debt, her proportion of the ſaid ſum from the 

defendant together with the reſt of the ſaid creditors. To 

this plea the plaintiff demurred, | 


And upon argument the whole court were of opinion, that 
the defendant's plea was good ; for though it was the defend- 
ant's debt becauſe his anceſtor had bound him, yet he is li- 

able no further than to the value of the land deſcended; and 
as ſoon as he has paid his anceſtor's debts to the value of the 
land, he ſhall hold the land diſcharged, Otherwiſe he * 


W Michaelmas Term 12 Geo. 
be chargeable ad —_— The caſes which are cited in the 


argument were 20 H. 7. 5. 6. Keilw. 62, 63, 64. 26 H. 8. x. 
Plow. 440. e B 


— 


Browning verſus Newman. 


A Guildhall, coram Raymond C. J. de. B R. 


Caſe Prat T* HIS was an action upon the caſe for theſe words; 
. « You are a thief, and I will prove you ſo.” The 


of J. S. and plaintiff declared that by reaſon of the defendant's ſpeaking 
2828 zu them, one John Merry and divers others, who were his cuſ-: 
_ be admitted tomers, left off dealing with him in his trade. 
een, Upon the trial the p if d the ſpeak 
s cuſ- 7 8 
Ae pon the trial the plaintiff proved the ſpeaking the words, 
—. ſpecial damage as to Merry; and would have gone on 
to prove by ſeveral others, that they had likewiſe left off deal- 


ing with him by reaſon of the defendant's ſpeaking theſe words. 


But the defendant oppoſed this; becauſe (as he inſiſted) he 


could not be ſuppoſed to be prepared to anſwer ſuch uncertain 
kind of evidence. | 


The Chief Juſtice ſaid, That in actions for words which are 
not in themſelves actionable, and where the ſpecial damage is 
the git of the action, this ſort of evidence is allowed, though the 
particular inſtances of ſuch damages are not ſpecified in the 
declaration: but in actions for words which are in themſelves 
actionable, (as the preſent words are) particular inſtances of 
ſpecial damage ſhall not be given in evidence, unleſs particu- 
larized in the declaration. And therefore he thought the plain- 
tiff could not be allowed to give particular inſtances of the loſs 
of any other cuſtomer, except Merry. He ſaid that he had 


But he maygive ]:nown it ruled otherwiſe; but that this was his opinion: how- 
e eg ever he admitted the plaintiff to give general evidence of the 


cuſtomers loſs of cuſtomers. 


Marriot verſus Marriot. In Scaccario. 


| After probate of ARRIOT, Maſter of the Exchequer of pleas made his 


e * will, and left his wife executrix and reſiduary legatee. 


inquire into the His ſons were plaintiffs in this caſe, and contended, that this de- 


fairneſs of a re- viſe b 
eee of the reſiduum was gotten by fraudulent means, and by 


eee ſurprize. The wife produced the probate of the will; and the 
Gilb. Rep. 203. counſel in behalf of the wife the defendant contended, qr 


1 
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. the probate of the will was concluſive evidence touching this 
diſpoſition of the reſiduum, and that a court of equity could not 
look into the ſame, but that it was merely of ecclefiaſtical ju- 
riſdiction, and to be determined there,  _ 
And in this queſtion four things were conſidered by the 
court. Firſt, How the juriſdiction of teſtamentary matters 
ſtood by the civil law, | | 


The way of authenticating wills in the civil law was firſt Track. Trac. 
before the practor, and afterwards before the magiſter cenſus, for fel. 3. TY 
they reckoned wills to be in the nature of judgments or deci- | 
ſions that a man himſelf made touching his eſtate. And 
therefore they were ſhut up with the magiſtrate during the life 
of the perſon, for the quiet and repoſe of the family, but 
were opened after his deceaſe. They were ſigned by the teſ- 
tator, and ſealed by him, and by the witneſſes, upon a thread, 
and carried in to the practor : after the death of the party the 
witneſſes were called if living, to acknowledge their ſeals ; if 
they were not living, then the ſeals were broke, and the will 
opened, in the preſence of other ſufficient witneſſes ; and the 
will was read and regiſtered, and a copy of it delivered over 
to any perſon that would aſk for the ſame. For it was rec- 
koned as a matter of record, and therefore any perſon might 
have acceſs to it. For this ſee Digeſ, lib. 28. tit. 1. Dui Trad. Trafta- 
teflamenta facere poſſunt, et quemadmodum teſtamenta fiant and wowed REN: 


5 Ve Tr we 
* 


e lib. 6. tit. 32. Quemadmodum teſlamenta aperiantur, Cc. 2 
ic When any legacy was diſpoſed of to pious uſes for the uſe of 

es the church, or for monaſteries, or for the poor, the biſhops 

of were to ſue for the ſame, and ſee to the adminiſtration thereof. 

1 This appears by the Code, lib. 1. tit. 3. leg. 42. & 6. neceſſarium. 

1 57. §8. and Fg. 

ſs 

2d Upon this the biſhop began to intermeddle with the probate 

r- of wills, which was a temporal authority. But this Juſtinian 

he would not endure, and therefore in his Code he puts the law 


againſt the biſhop's probate of wills before the laws herein be- 

' fore mentioned: and it is afterwards ſaid, codem tit. leg. 41. 
ua promulgatione, non ſolum judices quorumlibet tribuzalium, 
verum etiam defenſores ecclefrarum hujus almae urbis, quos turpiſſi- 
num inſmuandi ultimas deficientium voluntates genus irrepſerat, 


Nis praemonenass efſe cenſemus, ne rem attingant, quae nemini prorſus 
. omnium, ſecundum conſtitutionum praecepta, praeterquam magiſtro 
le. cenſus, competit; abſurdum etenim clericts gt, immo etiam oppro- 
by brieſum, ſi peritos ſe velint [ eftendere] diſceptationum efſe forenſum : 
the temeratoribus hujus ſanctionis poena quinquaginta librarum auri ſe- 
at riendis : datum X111. Kal. Dec. C. P. Fuſtiniano A. II. et Opi- 
the lane Coss, pxx111, Thus things ſtood by:the civil law. 


We 
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We now come, in the ſecond place, to conſider how thi 
ſtood by the canqn law. The popes, as their power increaſed, 
endeavoured to get the * over teſtaments; and this 
appears by the decretal, Ih. 3. tit. 20. c. 6. Si baeredes juſſa 

Tract. Tracta- te/tatoris non adimpleverint, ab epiſcopo loci illius omnis res quae is 
tuum, to eq relicta eft canonice interdicatur, cum fructibus et caeteris emolumen- 
10. 199. ne B. tis, ut vota defuntti adimpleantyr. And likewiſe Decret. lib, 5 
tit. 26. de teſtamentis, c. 17. Tua nobis fraternitas intimavit, 
' quod nonnulli tam religiofi quam clerici ſeculares, aut laici, pecuniam 
et alia bana quae per manus eorum ex teſtamentis decedentium debent 
in uſus pics expendi, non dubitant aliis uſibus applicare z cum igitur 
in omnibus piis voluntatibus ſit per lacorum epiſcopos providendum, ut 
fecundum defuncti uoluntatem univerſa procedant, licet etiam a tejla- 
toribus id contingeret interdici : mandamus quatenus executores teſta- 
mentorum huuſmodi, ut bona ipſa fideliter et plenarie in uſus prae- 
diclos expendant, monitione praemiſſa, campellas. 


Pope Innocent the fourth upon this law, fol. 152. ſays, that 
the biſhop may diſpenſe this charity, if there be no executor 
appointed by the will, and if there be an executor and he does 
not fulfil the will, that then he may take it to himſelf. De- 
| cret. lib. 3. de teſtamentis, tit. 26. c. 19. Fohannes clericus et 

; : pP. laicus executares ultimae voluntatis O. clerict ſanftae crucis, qui 
"== venerabilibus et pits locis de bonus ſuis in ultima voluntate legavit, 
mandans inſuper ſatisfiert creditoribus per eaſdem, poſt mandatum ſuſ- 

ceptum per aigeceſanum cogi debent teſtatoris explere ultimam valun- 
tatem. Vide Innocent. in legem 153. | 


Pan. to 4. foo Panormitan upon the law, Si haeredes, ſays, that this matter 

157. of wills, even where the deyiſe is to pious uſes, is mixti fort, 
and that the heir or executor is to have a year's time to. fulf} 
the will, before he can be compelled to it by eccleſiaſtical 
cenſure. | 


Pan to 4. fo. Upon the law, Tua nobis, Panormitan ſays, that the biſhop 

776. is to compel by eccleſiaſtical cenſure the executor to perform 
the will to pious uſes, although the will itſelf ſays, that the bi- 
ſhop was not to intermeddle: for they look upon that as an 
irrational part of the deviſe, which is in itſelf void. 


Pan. to 4. foo The laſt chapter, verbo Johannes; The caſe as Panormitan 

179, 180. ſtates it was, where after debts paid the reſidue was left to 
pious uſes, and there the biſhop was to compel the payment of 
debts, and afterwards to ſee the diſpoſition of the re/aduwn. 
I do not find that any of the canoniſts pretend, that wills are 
of eccleſiaſtical cognizance ſua natura, — only ſuch wills 25 
were made for pious uſes, 


Lyndwond, 


% 
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' Lyndod, fo. 174. erte dpprobatis fays, that juriſdiction of 
the eccleſiaſtical courts touching teſtamentary matters is by the 
cuſtom of England, and not by the eccleſiaſtical lw. 


We are thirdly to conſider. upon what foot the ecclefiaftical 
juriſdiction ſtood by the law of England. In England the bi- ory" 
ſhop and ſheriff fat together in the county court, as it appears Laws 69. 


x * — RR 


X by the laws of king Edgar, cup. 5. de comitiis. Gemuriae co- 
: mitiis quiſque (ut ante praeſeribitur) intereſto : 'oppidana ter guot- 
t annis habeantur comitia: celiberrimus autem ex omnt ſatrapia bis 
„ ſuotannis conventus agatur, cui quidem illius diocefis epiſcopus et ſe- 
t nator interſunto, quorum alter jura divina, alter humana populo cuo- 
. ceto. Leges Canut. c. 17. de comitiis municipalibus, Et ter in 
* anno habeantur comitia municipalia, et duo conventus. 4 nr es, 
; aut plures etiam, et illis interfit  epiſcipus ac ſenitor, et Thi ublque 
doceatur tam jus divinum quam humanum. por 
tt From theſe laws it plainly appears that the probate of teſta- 
Ir ments was in the . . courts. William the conqueror was 7 
8 the firſt that ſeparated the eccleſiaſtical court from the civil. 
'- ellen in his notes upon Eadmerus 167. gives us the very 
et charter of fuch ſeparation. Propterea mando et regia authoritate 
ul praecipio, ut nullus epiſcopus vel archidiaconus de l:gibus epiſcopalibus 
t, amplius in hundred. placita tentat: net cauſam quae ad regimen 
2 animarum pertinet, ad judicium ſecularium hominum adducant. 
7 This charter, as Mr. Selden has told us, was'recited in à cloſe 
roll of Richard the ſecond, and then confirmed: but the char- 8 
ter of William the firſt does not mention matters teſtamentaty, 
er or the probate of wills, to be of eccleſiaſtical cognizance. 
ri, It only ſays, that the crimes that were to be proſecuted pro 
F ſalute animae, were to be of that cognizance. 
That which ſeeins firſt to have given birth to the ec- Mat, Paris, fal. 
cleſiaſtical juriſdiftion, was the charter of Henry the firſt : 36. 
op which ſays, Si quis baronum vel hominum meorum infirmabitur, 
m ficut ipſe debet vel dare diſpeſuerit pecuniam ſuùm, ita darum eſſe 
bi- cancedo, quad ſi ipſe prueventus vel armis vel infirmitute pecuniam 
an ſuam nec dederit nec dare di poſnerit, uxor ſua, „be liberi aut pa 
rentes et legitimi homines ſui, pro anima ejus eam dividant: This 
et in the ſeveral canons before mentioned into England: for 
tan ince the perſonal eſtate was to be diſpoſed of for the ſoul, they 
to looked upon every will to be a diſpoſition of tie teſtator in 4 
of ' gratuitous or Charitable manner: that whatever was left, was 
um. to be diſpoſed of by the executor for the good of the ſoul: ſo 
are that all the canons touching charitable diſpoſitions were to 
as take place in England. Flt Geog 
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In the time of Richard the firſt, when he was in confine. 

| ment, the clergy got a confirmation from him of the eccle- 

, ſiaſtical immunities : this is mentioned by Mat. Paris 161, 

ö Item diſtributio rerum quae in e e relinguuntur autboritat- 
ecclefiae ſiet, nec decima pars ut olim ſubtrahetur : fi quis enim ſubi- 
tanea morte vel quolibet caſu praeoccupatus fuerit, ut de rebus fuis 

 difponere non poſſut, diſiributio bonorum ejus ecclefiaſtica authoritate 

fit. This charter is likewiſe mentioned in the fame terms in 
Radolphus de Diceto, one of the Decem ſcriptores F. 658. And 
theſe eccleſiaſtical immunities were confirmed by the pope, 
and the confirmation appears in 1 Vol. Foedera 104. thou 
there is no expreſs mention of a teſtamentary juriſdiction. 
Note alſo it appears. by the charter, that the King releaſes the 
tenth, that uſed to be taken on the death of the tenant ; and 
henceforward the King and his Lords only took heriots as' 
an acknowledgment in lieu of ſuch decimation. 8 


From henceforth the eccleſiaſtical court began to conſider 
a proper method for the publication of wills; therefore when 
any perſon died, they ſummoned in the executor or next re- 
lation to take care of his ſoul, and the executor was obliged 
to bring in the will. And both executor and adminiſtrator 
were obliged to bring in an inventory of his goods, and the 
charges were heightened, by the canons, in order to bring 
every thing into the — court: Lyndw. 176. Canon 
of Simon Mepham. And it appears by the canon of Stratford, 
that the reſidue in the hands of the executor was to be di- 
ſtributed for the good of the ſoul. © Lyndw. 178. And by 
the canon of Otobon an inventory was to be exhibited. Lyndw. 
toy. 


. Notwithſtanding all this the juriſdiction of the county courts 
ſtill continued, for this was acknowledged to be a matter 
mixti fort, and therefore they could not hinder the county court 
from proceeding, even according to their own canon law. 
But in order to get the whole juriſdiction, in the time of 
Richard the ſecond, as is mentioned by Selden in his notes on 
Eadmerus, they got the right to publiſh the law of William the 
conqueror, and confirm the ſame ; that no matters of eccle- 
ſiaſtical cognizance ſhould be tranſacted in the county courts. 
This is in the charter of 2 R. 2. Membran. 12. n. 5. and is 
mentioned in Selden's Eadmerus 168. 


From henceforward the clergy had the whole juriſdiction of 
wills, becauſe the county court could not receive the probate, 
and the King's court had never intermeddled with it; for by 
the charter of Rich. 1. herein before mentioned, and hke- 
wiſe by Magna charta, cap. 18. the King had granted the 
liberty to his own tenants, to diſpoſe of their goods, and 
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therefore the will touching perſonal eſtate never received any 


ſanction in the immediate court of the King. 
This reconciles that caſe in Fitzherbert's Abridgment, tit. Teſ- 


tament, fol. 148. ſaid by Fairfax, that it was but of late, that 


the church had the probate of wills, which was by an act, I ſup- 


poſe he muſt mean the confirmation, of Ric. 2. before men- 
tioned, for there is no act of Parliament that gives them 
that probate. And he ſays, that in other countries the probate 
was of temporal cognizance, which Seiden notes to be true in 
all countries, except France. And Tremaile in that caſe aflerts 
the uſage of proving wills in courts-baron, which certain} 
may be where the cuſtom prevails. | | 

In 11 H. 7. 12. Fineux aſſerts, that the probate of wills did 
not belong to the - ſpiritual court by the eccleſiaſtical. law, 
but came to them by cuſtom and uſage only: and theſe are 
the foundations on which my Lord Cote in Henſſoe's caſey g Rep. 
fil. 38. concludes, that when the will is proved in the ecele- 
ſiaſtical court, that court has executed its authority; but the 


executors are to ſue in the temporal courts, to get in the eſtate 


of the deceaſe. . „ 
Fourthly, we are to ſee what have been the ſeveral diſtinctions 

in our law touching this juriſdiction, which will fall under 

five heads... „ 25 | 


1. That the ſpiritual court is the only court now, that has 


authority to receive the probate of wills, and to give a ſanction 
to them; becauſe the juriſdiction of the county court is loſt 
by non- uſage; and ſince Magna charta, cap. 18. the King's 


courts did intermeddle with the goods of a deceaſed. tenant. - 


But here muſt be excepted all courts-baron that have had pro- 


be of wills time out of mind, and have always continued that 
age, | of 


2. The ſeal of the eccleſiaſtical court does authenticate the 
will, for there the will is to be brought in and proved. And 
therefore the caſe in Raymond 406, 407. is certainly good law, 
that the ſeal of the ordinary cannot be contradicted, becauſe 
if there be no way in the temporal courts to prove the will 
relating to chattels, it muſt go on in the ſpiritual court, and 
the determination muſt there be final: for the temporal court 
cannot make a judgment concerning the will contrary to what 
was made in the eccleſiaſtical court; and therefore. it is cer- 
tainly good law, that if they ſhew a probate under the ſeal 
of the ordinary, they cannot give in evidence that the will was 
forged, or that the teſtator was non compos mentis, or that another 
perſon was executor ; but they may give in evidence that the 
ſeal was forged, or that there were bona notibilia, becaule that 


18 


2 Roll. Abr. 
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Is not in contradiction to the real ſeal of the courts; but it 
a dmits the ſeal, and avoids it. 1 Lev. 235. © Vaughan 20). 


1 Shotver 293. And ſince the eccleſiaſtical court has the probate 4x 

of wills now ſettled by cuſtom, the temporal court cannot prohi. bu 

bit them in their inquiries whether the teſtator was compos men- A 

tis or not, or whether the will be revoked or not, becauſe that th 

is neceſſary for authenticating the will. Hardr. 131, 313. 2 

£230 7? 3 ine * 9 

3. If a temporal matter be pleaded in bar of an eccleſiaſtical 55 

demand, they muſt proceed in the eccleſiaſtical court accord- * 

ing to the temporal law, or elſe the temporal courts will pro- 5 

hibit. As if payment be pleaded in bar of a legacy, and there Q 

. is but one witneſs, which -the eccleſiaſtical court will not ad- 9 

mit; there the temporal courts will prohibit them, becauſe it fu 

is a matter temporal that bars the eccleſiaſtical demand. 0. i 

ter et us v. Friend, 1 Show: 158, 173. 1 Vent. 291. 3 Mad. 85 

283. But if upon the probate of the will they allege on the 7 

other ſide, that the will was revoked, and they would prove n 

tte revocation by one witneſs, according to the reſolution in Y 
| Niverton in the caſe of Brown v. Wentworth," fol. 92, z. Y 
| they might be prohibited from granting the probate; but that © 
reſolution, which was only of three Judges againſt two, and { 

ſeems againſt the opinion of Rolle, 2 Abr. 299. ſeems to in- i 

trench upon their juriſdiction; for if they cannot judge by k 

their law, whether the will is revoked or not, they cannot 

judge whether there is a will or no will: indeed the judges g 


there ſay, that the revocation is a temporal matter, and there- 
fore it is. to be proved according to their law, by one witneſs; 
but then they will not be ſuffered to determine touching the 
validity of a will of perfonal eſtate, which every body allows 
to be of eecleſiaſtical cogniaance. But if the ſpiritual court 
do admit a will, and yet will not give the probate out to an 
executor, becauſe he cannot give ſecurity for à juſt admini- 
ſtration, it ſeems that a mandamus will lie. And this was re- 
Salk. 299. ſolved in the caſe of The King v. Sir Richard Raines, Mich. 10 
M. 3. in B. R. For though they are to determine, whether there 
be a will or no will, yet if there be a will, the executor has 2 
temporal right, and they cannot put any terms upon him but 
what are mentioned in the will; and therefore if they will not 
grant the probate, here they admit there is an executor, the 
court will grant a nundamus. 


e ,  Yw- + wy 


4. If a man gives lands to be ſold for the payment of debts, 

and diſpoſes of the money to ſeveral perſons; that cannot be 
ſued for in an eccleſiaſtical court, but only in a court of 
equity, becauſe that is not a legacy merely of goods and chat- 
tels, but it ariſes originally out of lands and tenements, and 
they have a teſtamentary juriſdiction touching chattels only. 
+ Hob. 305. caſe 345. 2 Rol. Abr. 285. 4 
a A 3 5 ; 5 
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5. The courts of equity can hold plea concerning a legacy, 

and likewiſe concerning the deviſe of the reſiduum, which is 

but a legacy. They may in notorious caſes declare a legatee, 

that has obtained a legacy by fraud, to be a truſtee for ano- 

ther : as if the drawer of a will ſhould inſert his own name in- 

ſtead of the name of a legatee, no doubt he would be a truſtee 

for the real legatee. As to the deviſe of the re/iduum, nothing 
can be more clear: for ſince the caſe of Foſter v. Monk, where- 1 Vern. 473. 
ever an exccutor had a ſpecifick legacy, he was looked upon as 
a truſtee for the relations in a courſe of diſtribution : and no body 
erer attacked theſe reſolutions upon this head of argument, * 
they were contrary to the eccleſiaſtical juriſdiction. But in a 
ſuch caſes a court of equity muſt conſider what is the real will of 
the teſtator, and they cannot declare a truſt according to their 
own fancy, nor according to what the teſtator ſhould have will- 
ed, for then they make the will, and nat the teſtator. But we 
may, to anſwer the real intention of the teſtator, declare a tru 
upon ſuch will, though it be not contained in the will itſelf; 
which is in theſe three caſes. 1. In that of fraud upon a le- ; 
gatary before mentioned. 2. Where the words imply a truſt 
for the relations, as in the caſe of a ſpecifick deviſe to execu- 
tors, and no diſpoſition of the reſiduum. 3. In the caſe of the 
ſegatee promiſing the teſtator to ſtand as a truſtee for another. 
And no body has thought, that declaring a truſt in any of thoſe 
caſes is an infringement of the eccleſiaſtical juriſdiction. 
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The court being thus of opinion, that they had a power to 
relieve againſt the deviſe of the re/iduum, they directed proper 
iſſues to iry the matters of fraud and ſurprize inſiſted on by 


, 

0 

: the plaintiffs, againſt which decree the defendant brought an 
5 appeal, but before any thing further was done upon it, the 
; plaintiffs and defendant agreed to divide the reſduum between 
þ them, ; | 
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In Middleſex, coram Eyre, C. J. de C. B. 


Conſideration of J N an action upon the caſe upon a promiſſory note brought 
a 8 dy the perſon to whom it was payable, the Chief Juſtice let 
#554 15 the defendant in, to ſhew that it was delivered in the nature of 
8 an eſcrow, viz, as a reward, in caſe he procured the defendant 
to be reſtored to an office; which it being proved he did not 

effect, there was a verdict for the defendant. gs 


% 


Dominus Rex verſus Major de Canterbury. 


Where anofficer FMN a mandamus to reſtore a recorder, they returned that he 
0 e was only an officer at pe and that upon due ſum- 
ee mons to chuſe another, they did chuſe another, ei per inde the 


determination. former was removed. 


It was objected, that this was only argumentative, and that 
returns to writs of mandamus muſt be certain to every intent. 
Et per cur, That is good general doctrine, but not applicable 
to this caſe. They needed not ſay any thing of his being re- 
moved, becauſe the chuſing another is a determination of their 
will, which is enough for them to ſhew, 


Adjournatur. And at another day the Solicitor general object- 
ed, that the ſummons was only to cle& a new recorder : and 
many a man, who would have appeared, had the ſummons 
been to remove, might abſent himſelf when it was only to chuſe 
a new one. Et per cur, We muſt preſume people know the 

effect and conſequence of their own acts, that in the caſe of 
an officer at pleaſure a new election is an actual amotion. 
1 Vent. 342. - - 


Pleading letters Then it was objected, that the letters patentyare only ſaid to 
wont fir be granted ſub magno ſigillo Angliae, without figillat”. Sed per cur, 


The word ſub imports it; the other would be but a repetition. 
The return was allowed, 
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Wannel 
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Wannel verſus Camerar Civit' London. 


baus to admit George Wannel to his freedom of By-tavtooblie: 


the city of Lenden; ſetting forth that he was bound ap- 4 te be Hit f 


prentice to one Samui Vanreyven of Londen, merchant- taylor, the joiners com- 


tor ſeven years; that he had ſerved out his time, and been ad- 1 


DD 


mitted into the merchant-taylors company, and in due form 
preſented to the chamberlain, who refuſed to admit him to his 
freedom. | | 


The chamberlain returns, that Londen has time out of mind 
been a corporation, and conſiſts of feveral ſocieties, gilds and 
fraternities of freemen of the city; and that no perſon could 
ever be a freeman of the city, till he was a member of one of 
thoſe fraternities. That time out of mind there has been a 
company called the joiners A 
power to. make by-laws, and that « October 6 W.& M. a 
by-law was made, reciting that ſeveral perſons not free of the 
joiners company had exerciſed the trade of a joiner, in an un- 
ſkilful and fraudulent manner, which could not be redreſſed 
whilſt ſuch perſons were not under the orders and regulations of 
the company; therefore it enacts that no perſon ſhal} uſe that 
trade, who is not free of the company, under the penalty of 
101. That the plaintiff did exerciſe the trade of a joiner ; and 
that at the time of his being preſented to the chamberlain he was 
not free of the joiners company; and therefore he does not ad 


pot mit him to the freedom of the city. 
3 Upon this return, the queſtion was, whether this by-law, 


e of the caſe of Robinſon v. my ets 5 Med. 104. was relied on, 

ton. where a by-law to oblige all perſons uſing muſick and dancing, 
to be free of the company of muſicians, was held void: and 

/ even there it did not appear that the perſon was free of any 

_ other company, as it does in this caſe. | | 

» 

Won. On the other hand, it was faid, that this was a very reaſon- 
able by-law ; ſince it tended to prevent frauds in trade. And 
of that opinion was the court; it being propereſt for ſuch a 
perſon to be under the regulation of that company who under- 
ſtood the trade beſt. That the caſe of Rehinſon v. Groſcaurt 
was adjudged upon the foot of a dancing-muKer's not being a 
trader. And there was no inconvenience to an honeſt man, in 

Y being free of this company rather than another. 2 

(anne! 1 X x2 But 


to oblige a member of one company to be admitted into ano- 
ther company, was good or not. And to prove it naught, 


Then he returns a 


676 


Sir FebnP ratts 


Michaelmas Term 12 Geo. 


But the Chief ® Juſtice ſtarted a difficulty, whether the plain- 
tiff having ſerved a merchant-taylor, could oblige the joiners 
company to admit him, it not being ſo ſtated in the return; and 


without that be taken for granted, the by-law will be void. To 
which it was anſwered by Forteſcue Juſtice, That the impoſing 


the penalty of 10 J. for not taking up his freedom, is the 
ſtrongeſt implication that they are bound to grant it. Per cur 


* * ., wliterius concilium. 


Yet ſce Bur, 
Rep. 12. and 
3 Bur. Rep. 
1322. S. P. 
ſeitted accord - 
ingly. 


It was argued a ſecond time in laſt Trinity term by Mr, 


' Reeve and the Solicitor General, much to the effect of the 


former argument. And now this term Raymond Chief Juſtice 
delivered the reſolution of the court. 


We are all of opinion, that this is a good by-law, being made 
in regulation of trade, and to prevent fraud and unſkilfulneſs ; 
of which none but a company that exerciſe the ſame trade can 
be judges. + This does not take away his right to his freedom, 
but only his election of what company he ſhall. be free; it is 


only to direct him to go to the proper company. 


As to the, objection, that it does not appear the joiners com- 
any are bound to admit him; we are all of opinion, that it 
ing ſaid he Hall take up his freedom in that company, under 
the penalty of 10 l. he will be intitled to have a mandamus, to 


prevent a forfeiture. Per curiam, The return muſt. be, allowed, 


Hilary 


rie ne PR Ong. 


We 4 | ne | A * 
n Lee 
Ae . * * „ d * 
* - 0 * = 


w % * 2 ## 4 


a+ $ W Nin 7 ha * 
12 : Georg Rey Ld * R. 0 


dees & dd | 

f gi Robert Raymond, kur. Lird Chief Taſte. 

Sir Littleton Powys, Kur. 00 
Sir John Forteſcue Aland, Kat. Fafticers. | 
James Reynolds, Eu; 

"Sir Philip Yorke,” Kut: Attorney General. 
Sir Clement Wearg, Knt, Solicitor General. 
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Dominus Rex verſus Williams Major” de Helſtone. 


H E defendant was elected a corporator eight years ago, where there le 
and an entry was made in the corporation books of his an entry of ad- 
taking the oath of office, and the oaths of allegiance — "394, 
and ſupremacy : it was now moved for an information in nature recent proſecu- 
of a quo warrants upon the affidavit of the town clerk, who ter if the fe 
ſwore, that he did not adminiſter the oath of allegiance, thou "7 
he made the entry in the manner it appeared to he. But t 
court would do nothing in it, after fo long an acquieſcence; 
and ſaid it would be of dangerous conſequence, to allow a 
town cierk to diſqualify members by his own L W 
to the record, 


Xx 3 erz Demi 


RY 


678 Hay Term 12 Geo. 


Dominus Rex verſus Allington Ant of a N 
ARERE being affidavit Salle; that no > Waise Wak 


If a juſtice con- 
victs without 


a hat: in the caſe of the King and Venables, the court granted 
hall go an in- an information againſt the juſtice who made the — 
tion. 
.; 353 a 1 
Ay m. 1407. 4 ag. "> : 6 
Ante, 630, Caſe of the Priſon of the King's Bench. 
Rules of the pri- HE priſon being in a ruinous condition, and the late 
we agen rains having broke in, there was an order made for the 


proprietors to attend the court ; and upon their attendance 
- the court was moved to enlarge the rules of the priſon, ſo as to 
take in the Marſpalſea, that the priſoners might be removed 
thither. But che court would do NN in it, till there 
was an undertaking by rule of court t on priſon in repair, 
which they ſaid the i trot were obliged to do, upon 


of forfeiting their right. Whereupon the proprietors min 
to a rule, and the rules were Wen accordingly. 


Between the Pariſhes of Kinver and Stone in com' Stafford. 


Renting a coney T PON a ſpecial order of ſeſſions, it was ſtated, that a 

eben poor perſon rented a coney warren and a cottage upon 

Galk: it at 10/. per ann. which the juſtices were of opinion did not 
Sell, Sl 114, gain him a ſettlement within the ſtatute of Car. 2. Sed 
curiam, A mill has been held to be a tenement within 

ſtatute, and why not this? It is his ability to pay 10 J. per 

ann. that is the foundation of the ſettlement, and whether he 

pays it for a houſe for habitation, or for a warren which brings 

him in a profit, is not material: the order of feflions 2 

be quaſhed. 


—— 
. 


r double. HTRINGE moved for leave to plead . non 3 er 


ron. aſſumpſit infra ſex annos, and cited Folkes v. Smith in 
C. B. Mich. 12 Geo. 1 there was the like rule; and in 
the principal caſe it was ordered accordingly. 


Mich. 13 Geo. Briftow v. Woodward granted again on my 
motion. Bodem termine Toephen v. OK the ſame rule. 


Dominus 


a tt wo © 5 MJ... 
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the judgment was affirmed. 


Hilary Term 12 Geo. p 


Dominus Rex verfus Buck. 
812 ANGE moved to quaſh an indictment for killing a hare, 


PDP 
| 
*%" 


Ann. c. 1 
nditment 


this not being a matter indictable, the ſtatute of 5 Ann. c. 14+ got for wi; 
appointing a ſummary proceeding before juſtices of the peace; a hare. 
and cited Rex v. James, Trin. 1 Geo. where an indictment for S Caf. 370. 


keeping an alehouſe was quaſhed, _ the ſtatute 3 Car. 1. 
c. 3. had directed a particular remedy. per curiam, The in- 


Parker verſus Stanton. 


O the ſcire facias quare executio non upon a writ of error, 
the plaintiff in error pleaded, that the damages recovered 
were levied upon a fieri facias. And Strange moved to ſet aſide 
this plea, ſaying it was never the intent of the court to give 
the party a liberty to plead to it, when it was only a method 
uſed to bring in the party to aſſign his errors; and that if this 
was to be once allowed, it would be done in all caſes, and be 
an effectual method to get one term extraordinary upon every 
writ of error, by obliging the party to go to trial upon an iſſue 
to the ſcire facias, whilſt the writ of error ſtood ſtill for want 
of an aſſignment of errors. And he cited Elmes v. Martin in 
B. R. Hil. 10 Geo. where a plea of payment (which is the 
ſame in reaſon with the preſent caſe) was ſet aſide, The 
Chief Juſtice at firſt made a difficulty of SY aſide this plea 
becauſe it might be true, and then why ſhould the party be 


* 
Practice in 


error. 


L. Raym. 1414. 


brought in to ſhew cauſe why there ſhould not be execution, 


when it has been had already. But the other Judges made no 
difficulty of ſetting it aſide, on account of the apparent delay 
that it would introduce. And if execution has been had, the 
defendant may go on with his writ of error to obtain a reſti- 
tution. So after great debate the plea was ſet aſide. And in 
the debate of this caſe it was ſaid by the court, and the ſe- 
condary, that if iſſue had been joined on this plea, and it had 
been found for the defendant in error, he might have taken 
out execution, but could not non pros. the writ of error, till 
after a rule to aſſign errors. N 


After this errors were aſſigned; and when the cauſe came on 
to be argued, it appeared to be an action of trover pro duobus 
inſtrumentis ligneis, Anglice flands. And it was objected by 
Fazakerley, who cited Cro. El. 817. 1 Lev. 48. Sti. 327. 
that there was a proper Latin word for flandi, and therefore 
inſirumentum ligneum, which would ſerve for any thing made of 
wood was too general : but the court held it well enough, and 


X x 4 Wah 


Infirumentm 


ligneum well 
enough in 
trovers 


ry note, 


7 


# was one good count upon the mutuatus, and the demurrer was 


to the whole. Whereupon judgment was 105 for the plain- 
tiff, which 1 believe it will be difficult for 


8 


In account 2 
diſcharge to a 


common intent 


is ſuſnicient. 


Debt lies not 
upon 4 promiſ- . 


- "Welſh verſus Craig. 


BT upon two promiſſory notes and à mutuatus, And 
on demurrer to the declaration, T objected, that an action 

of debt would not lie: that before the ſtatute no action at all 
lay upon the note, as à note, (Sail. 129.) nor did an indebitatys 
affumpſit lie on a bill of exchange. And the only remedy given 


upon the note by the ſtatute, is the ſame that was before on an 
inland bill of exchange. And of this- opinion was the court, 


and pronounced judgment for the defendant. But then it 
was obſerved by Serjeant J. Comyns for the plaintiff, that there 


im to enter, ſo as 
Nini 5 


to maintain it. 
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IN account for a watch and fword delivered tothe defendant, 
ad mercandizandum, he pleaded, that he carried them to 
Porto Bells, and in order to keep them ſafe, till he had a con- 
'venient opportunity to ſell them, and put them into the ware- 
houſe of the South-ſea company, and that the warehouſe was 
broke open by enemies, and the watch taken away and loſt, 
and that the ſword had likewife been taken away, ui an Eng- 
*Iifhman had put it it on and claimed it as his, and that the 
defendant was forced to come away before he met with the 
\Engliſhman to get it again. And on demurrer 


It was objected by Serjeant V/ bitaker, that this Was no good 


* "diſcharge ; and he cited 1 Rell, Ar. 124, 125. Vl. 202. 


1 Bulſt. 101. for theſe goods were delivered to, the defendant 
under a ſpecial and particular truſt ; and that he could not 
defend himſelf againſt the plaintiff's demand, by ſhewing that 
he had lodged them in a warehouſe, which was a committing 
them to the care of a third perſon, in which caſe he will be 
„ / Ou 5 


. i469 D781 GI #515 A. * 


Reeve contra. Though this is a perſonal truſty yet he is not 


bound to keep them always about him. If he was robbed of 
them himſelf, it is a diſcharge. 1 Ven. 122. 2 Lev. 5. 5 E. 


4. 4. 9 FE. 4. 40. Et fer curiam, This is prima facie a good 


account: if the warehouſe was not a place of ſafe cuſtody, 
that ſhould have been replied: a robbery there is the ſame as 
if from his own perſon, for a bailiff ad mercandizandimm is not 
6bliged to keep the goods always about him. At another day 
Serjeant Hawkins pro quer endeavoured to NY the. _— 
- . | * ut 


r 


but the court ſtood to their former opinion, and gave judgment 


<* , 41 RS. os 3.24.4 


Hilary Term 14 Geo. 681 


pro d. ſendente. W 7 


Short verſus King. : 


NE plaintiff declared in ejectment on one demiſe, to which PraticeingeR- 
2. there was Not guilty pleaded; but aſterwards finding it TR x B. 
neceſſary to add the demiſe of the truſtees, he delivered a new 224. 8. C. but 
ejectment on the double demiſe. Whereupon I moved to ſtay not S. P. 
* proceedings on. this. laſt, till payment of the coſts, and for 
notice where the leſſors were to be found; and grounded my 


motion for the firſt part on Lord Conmg/by's caſe, and for the Age, 548. 


* 


latter on the common cale of 1 tam, becauſe here the leſſor 
* 


was to enter into a rule for c The gourt granted the laſt 
part, but as to the coſts they ſaid it was never done, but where ' 
it appeared. the party was vexatious, or had run the defendant 
to a great expence, which was, Lord Coning/oy's caſe, Who came 
for a trial at bar on. his new ejectment, after the former , cauſe 
was ready for the bar, which Was a matter of mere. favour, in 
which they might make their own terms. 14 05 448 


Dobs verſus Edmonds, | 


T H E plaintiff declared in treſpaſs with a guad cum, and then Necnen de e 
went on to another treſpaſs, which was introduced with qa gg pt wat 
a necnon de es quod, Ac. The verdict was pro quer as to the laſt charge. 
part, and pro def? as to the treſpaſs under the quod cum. And L. Raym. 1413. 
it was moved in arreſt of judgment, that the whole was but re- 

cital. Sed per curiam, We muſt not extend that exception, , Show. 296. 
which has gone far enough already: the latter part is by way Cro. Jac, 336. 
of poſitive charge, and the finding of the jury has cured it as 

to the firſt, The plaintiff muſt have judgment. 


cauſe of demurrer. And of that opinion was the court, for 444, 
the ſubſtance is the ſaving harmleſs, and how that was done, .Barnard. K. B. 
* 18 


8 
. . 
erm 12 Geo. 

; 2&5 at 3 3 > 

* 


| 3 Lev. 194, is but 'matter of form; ſo the plaintiff prayed leave to diſcon- 
** tinue upon payment of coſts, which was granted accordingly, 


— 


Where executor IHE plaintiff brought an action of debt upon a bond as 
executor, he executor, and upon cyer it appeared to be conditioned, 
ſhall pay no coſts. «©. that the defendant ſhould not hunt in any of the lands of the 
uad Andes: < teſtator,” and in the replication, a breach was afligned by a 
$57. © rar wi. in the time of the executor ; and a verdict for the 

endant | 
* 


| cutor, and was a matter within his knowledge. 6 Mad. 91. 181. 

Lat. 214, 220. 1 Ven. 92. Sed per curiam, The caſes are only where he needed 

| not deolate as executor ; and fo was Haller v. Dalander, Trin. 

See 3 Bur. Rep. 1 Ges. in B. R. But here the bond was the cauſe of ation, 

1451. and he was obliged to declare as executor; and therefore they 
denied coſts. chen . FS! 


Lady Cabs verſus Title. 


\ RROR of a judgment in C. B. in ejedtment on four de- 
h miſes of a difterent commencement and continuance: ver- 
dict for the plaintiff againſt two defendants only as to one 
third part of 28 acres of meadow; and as to the reſt of the pre- 
miſſes, and all the other defendants, Not guilty : upon which 
t , there is judgment, that the plaintiff ſhould recover terminum 
 *  fuum praed de et in praed una tertia parte praa 28 acrarum prati 
againſt the two defendants who are found guilty, and that the 

acquitted defendants ſhall recover 7 J. coſts. 


F 


Upon this judgment the two defendants, who were found 
guilty as to part, bring a writ of error, and affign the general 
errors. And Strange pro quer in errore objected, that the verdict 
and judgment are uncertain. et | 


1. For that the plaintiff declares on four ſeveral demiſes of 

a different commencement and continuance, and yet the judg- 

ment is only to recover terminum ſuum praed' in the ſingular 

number, without determining which of the terms he ſhall re- 

cover. Hil, 4 Ges. B. R. v. Backhouſe: the writ of 

error was de guadam tran. et ejeftion' firmae inſtead of firmarum, 
, there Ma oh" ger quaſhed. * 


2. It 


And now Serjeant Chapple moved for coſts, becauſe the hunt- 
ing, which was the cauſe of action, aroſe in the time of the exe- 
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2. It is impoſſible for che ſheriff upon this judgment to know 
what he is to deliver poſſeſſion” of, for there are four demiſes 
of four different 28 acres of meadow, and whether the plain- 
tiff is to have thoſe which £4 demifed, or thoſe which B. or 
C. or D. demiſed, is uncertain ; it ſhould have been to reco- 


caſe of «Cook and The Ducheſs | 5 
Strange inſiſted, that it was amendable by the late a& ; and of 
that opinion was the court, fo the writ of error was amended, 
And as to the objections to the judgment, it was adjourned, 
to give the defendant in error an opportunity to {et it right if 
he could. | | e | 8 


Dient verſus Lingood. 


HE defendant in error pleaded a releaſe of errors, which How the entry 
was found for him; and the court ordered the entry e een. 


releaſe of ertors 


to be, that the plaintiff ſhould be barred of his writ of errot, is found. 
not quod affirmetur. 1 ene 


Between the Pariſhes of Weſtham and Chiddingſtone. | 
* was ſtated, chat a ſingle woman ſettled at G was mar- Woman's ſettle- 
1 ried to a man who is fince dead, but his ſettlement did not _ | 
appear: Et per euriam, Her ſettlement before marriage ſtands. mains, if but. 
| 1 K n 29 5 band has no ſet- 

, tement. Mich. 
1 Geo. int. pa- 

e well 
potery, 
held ſo likewiſ 

Hughes . 
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Wiit of inquiry IN an action upon the caſe upon two promiſes, there was 
_—_— judgment for the plaintiff as to the firſt promiſe, and as to 
Cited by As the ſecond a "alle proſe A writ of inquiry is taken out to in- 
drews 78, quire what damages the plaintiff had ſuſtained occaſtone prae- 

miſſorum, and upon the return of this it was moved to amend 
the writ, and make it occaſione non performationis prasd primae 
Promiſſonis: and upon the authority of Baker u. Cambell, Paſ. 
4 Ann. in B. R. the writ was amended in this caſe, the re- 
cord of the judgment by default being a warrant to amend by. 


- 
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Upon a ſpecial | Special "rapras by original was taken out returnable eraſ- 
a ee _ A tino animarum, and for want of a plea to enter before the 
ant ſhall not be Efloin day of Hilary term judgment was ſigned the 19th of 
obliged to plead January, Which was now moved to be ſet aſide. And it was 
foonerthan up- agreed," that if this had been by hill, the defendant would not 
luna. have been obliged to plead till within Hilary term. But I in- 
ſiſted, that it being a ſpecial capias, wherein the whole caſe 
was ſet out at large, it made it more reaſonable, than where 

there is only a common capia: jon tranſgreſſionts.. And it 

has been always taken to be for the expedition of the plaintiff, 

to ſue out theſe ſpecial writs: whereas if this judgment be 

ſet aſide, it will be putting them upon the ſame foot with a 

common latitat. The fact and practice was certainly on my 

ſide, but the court, out of a difinclination to favour proceed- 

ings by original, would not allow there was any difference, 

but ſet aſide the judgment: ſo that now there is no advantage 

in taking out a ſpecial capias, and therefore I ſuppoſe it will 

be diſcontinued. De . 
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Helbut verſus Held. 
AE bal er TT eee e a «a 
No error to be RROR of a judgment in C. B. after verdict for the 
affigned con- E plaintiff. And it was affighed for errot, that Edward 
trary to the de. Richeir, who was ſworn as a juror returned upon the principal 
L. Raym. 1414. pannel, was never returned by the ſheriff; and alſo that there 
x was diminution in the record, for want of the venire facias and 


habeas corpora. And to this in nullo e erratum was pleaded. 


Parker 
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Hilary 12 Geo. 


Parker pro quer in errore objected, that in nullo eff erratum 
was a confeſſion of the errors aſſigned, and then no doubt but 
that in point of law the ſwearing a perſon upon the jury, who 
was never returned by the ſheriff, will make ſuch an error in 
the proceedings, as will overthrow the judgment. 5 Co. 42. 


Strange contra. I admit that where a matter of fact pro- 
perly aſſignable is aſſigned for error, in nullo eft erratum will be 
a confeſſion; but where the matter alleged is not by law aſ- 
ſignable, there in nullo oft erratum is a demurrer in law; it is 
inſiſting the party has no right to aſſign ſuch a matter for error, 
and that therefore the defendant ought not to be drawn in- 
to an inquiry about the truth of it. And I take it the er- 
ror here alleged is not aſſignable, as being contrary to the re- 
cord: for after the joinder in iſſue, the record goes on to the 
award of a venire facias returnable at ſuch a day, ad quem diem, 
ſays the record, jurata inter partes pratd” ponitur in reſpoctu till 
the next term, niſi prius the Chief Juſtice comes to Guildhall : 
at which time he comes, et juratores unde infra fit mentio exacti 
unus eorum, (that is, one of thoſe returned by the ſheriff) wiz. . 
Eqdwardus Richier ven” et in juratam illam juratus exiſtit : ſo that 


the record expreſly ſays, that the Edward Richter who was 


ſworn, was one of them that was returned by the ſheriff; and 
therefore the error aſſigned is contrary to the record: and that 
ſuch an error is not aſſignable, I rely on 1 Rol. Abr. 758. 
pl. 8. If A. B. is ſworn upon the principal pannel, and ano- 
ther of the ſame name is ſworn upon the tales; it ſhall not 
be aſſigned for error, that the A. B. firſt ſworn and A. B. the 
tales man were one and the ſame perſon, ſo as to make it a 
trial by eleven jurors only; for that this (ſays the book) is 
contrary to the record, which ſays that they who were ſworn 
upon the tales were alii de circumſitantibus : he could not be 
idem conſiſtently with the record, which ſays that he was 
alius + and therefore ſuch an averment, contrary to the record, 


is not to be admitted, 


As to the diminution alleged, I ſhall make no difficulty, 
— a verdict, of admitting even that there are no ſuch writs 
at all. in nn I 7 33 


Et per curiam, The caſe in Rolls is exactly in point, and ac- 
cording to the reaſon of the law in other caſes ; therefore the 
judgment muſt be affirmed, 50 
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In conviction Sareber Som curfing and 4 Was 
=> roms bog quaſhed, for want of N pos and * be- 


be ſet out. ing ſet out, 
f Seſſ. Caſ. 356. ' 


V 
v 
t 


— — manonss bone tothe 
ehurchwardens of St. Betoiph Biſbopſgate, commanding them 

to call a veſtry in Eg/ter week, for the election of churchwar- 

dens: but the court refuſed it, ſaying there was no inſtance of 

ſuch a mandamus, and they could not take notice who had a 
right to call the veſtry, and conſequently did IO 
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: | Dominus Rex verſes Betts «tal | 
* | 
Amendment on 0 ire facias on the crown fide upon a recognizance | 


* Ke peace, the defendant as to the breach 
gned Celeste ot guilty, but concluded with an averment, 
inliead of concluding to the country: and after a demurrer, 
I moved to amend the ples; and the court gaye leave to amend 


. v e 
Ferrer 
| What judgment JF HIS was a writ of error directed to the juſtices of the peace 
ought to be en- of the county of Surrey, to remove a conviction for a nu- 


aon nr ſance upon an indictment ſetting ſorth that the defendant ſuch 
nuſance. a day, Super quendam rivum ſwve aquae curſum ibidem wocat' M an- 
v Seſſ. Caf. 34. dle prope adjacen” et contigue adjungen communi altae viae Regiae 
ibidem uocat T aoting- Lane, necnon prope ſcpar alis domus mamſionales 

diverſarum ligeorum et ſubdit' ditti Domini Regis, erexit et acdifi- 

vit quandam malam depſere coria ( Anglice to dreſs hides) et macere- 

re cutes ovium in aqua ( Anglice to ſteep ſheep ſkins in water) et 

guad praed (def) ap apud malam praad depſuit et maceravn trigima 

cutes avium magnum foctarem et adorem emittentes, et ca- 

dem cutes in quodam loco ibidem prope communem altam viam Regiom 


praed” poſuit et locavit, per quod aer ibidem maxime corrumpebatur 
e exiſtit ad commune nocumentum, c. 


3 1 2. guilty pleaded a trial is had, and the defendant 
found guilty ; \upon which he judgmen of the court 9 


et adhuc corruptus et i 


i 
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that the deſendant be fined 100 / for the ſaid nuſance, ef co 
piatur, Qc. Upon this judgment the general errors are aſſign- 
ed, and the coroner and attorney pleads in nullo oft erratum. 


Strange pro querente in errore argued, that this ſhould be re- 
Mem nr firſt objection was, that as it was laid, it 
was not a fact indictable, it not being laid to be in, but near 
the highway; for the per quod aer ibidem muſt refer to the erec- 
tion, which is laid to be upon a rivulet near the highway ; 
and if it be not in the highway, an indictment will not lie. 
Sed per curiam, Surely this is well enough. If a man erects a 
nuſance prope adjungen* to the highway, per quod the air there- 
abouts is corrupted ; it muſt in its nature be a nuſance to thoſe 
who are in the highway, and therefore the indictment is well 
enough. | | 


Then I went on to another objection (and which I prin- 
cipally relied upon) that the judgment was erroneous : for want 
of an adjudication that the nuſance be abated. The end of 
the law in giving an indictment for a publick nuſance is, 
to have the whole removed by one ſuit, and to avoid a mul- 
tiplicity of actions. And it is preferred before an action upon 
the caſe, becauſe in that each party can only recover his 
ſeparate damages; whereas upon an indictment there may be 
an end of the thing at once. By theſe indictments the pub- 
lick inconvenience is to be removed, which can be no other 
way effected, than by a judgment to abate the nuſance; for as 
to a fine, the publick is never the better for that, and a man 
in many caſes may find it worth his while to pay a fine, and 
continue the nuſance, in which cafe the publick has no re- 
dreſs. | 


In the caſe of the King v. Yalcot, which was an attainder Salk. 632. 
for high treaſon, the words ih, uivente were omitted, and that Fb. 395" 
was held a fufficient error to reverſe that attainder; and yet Parl. Caf. 127, 
that is not in ſo material a part as this; for there being a PM 
judgment that he ſhould ſuffer death, (which is extremum ſup- 
plicium) it was but an omiſſion in the form; but the court 
faid that the common law having made that part of the judg- 
ment, it was not in the power of the court to omit it: in 
this caſe the principal judgment- that the law has appointed is, 
that the nuſance be abated, to which the court may add the 
further puniſhment of a fine ; but unleſs they give judgment to 
abate the nuſance, the publick is no better for this proſecution, 
but there muſt be a multiplicity of actions, which it is againſt 
the policy of our law to admit, where it may be prevented. 

The intereſt of the publick is fo great, that in Salk. 458. it is 
held, that for the concern of the publick an act of general 
* ſhall take away the fine, but not the abatement. And 


indictment for a nuſance is not good, unleſs it concludes 
ad 
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a1 AIC nocumentum of the. King's ſubjects : which, flew 


that the removing the, common nuſance is the chief end of 
the indictment. is US £41244 7 


940 15 1 . "*, 1 


Ibere are few precedents to be found of theſe judgments 
entered at large. re. Maſance 39. it is faid how the judg- 
ment ought to be, which is an abatement and a fine; and in 


the Ol boot f Entries 144. b. in an aſſize of nuſance for di- 


verting a water-courſe, the entry is, guod nocumentum pracd 


_ amoveatur et trenchea. praed . ohſtruatur. 


And it is no objection to ſay, that this is an error for the 
advantage of the defendant, It was for Walcot's advantage to 


have that painful eircumſtance omitted, but the court would 


not take that into conſideration, and held it ill, as varying 
from the judgment which the law had appointed. If upon 
an indictment for murder the defendant ſhould have judgment 
to be whipt; will any body ſay this is a good judgment, and 
yet ſurely it is for the benefit of the defendant. . SHE Yi 


Faxolerley contra. Every judgment muſt be according to the 


circumſtances of the, caſe, | This is not a permanent, but a 


_ tranſitory. nuſance, in dipping of ſkins, and I do not know 


See 1 Burr. 
Rep. 259. ac 
card. 


how that is to be abated: we may truſt the court in ſetting 
ſuch a fine as will be as effectual as an abatement: the de- 
fendant may have left off dipping his ſkins, and that is all the 
abatement the thing is capable of. E 8 . 


C. J. Regularly the judgment ,ought to be, to abate ſo 
much of the thing as makes it, a nuſance. 9 G. 53. Godb. 
221. inch 3. If a houſe be built too high, ſo much of it 
as is too high ſhall only be pulled down. The caſes cited by 
Mr. Strange were of a permanent nuſance; but here erecting 


the mole is not the nuſance, (for it might be lawful to do that) 


but the nuſance ariſes. ſrom the uſe he puts it to. If a dye- 
houſe, or any ſtinking trade, were indicted, you ſhall not pull 
down the houſe where the trade was carried on. I think 
here could be no judgment to abate any thing, and therefore 
the judgment muſt be affirmed. e ets. Sth 


To which F- ha J. agreed, ft ber Forteſcue, Li The que- 


ſtion is, whether in the caſe of a publick nuſance it is not 
neceſſary to give two judgments in all caſes. I am not ſatis- 


fied this is not a permanent nuſance; the erecting is the cauſe 
of the nuſance, and the concluſion of the indictment ad com- 
mune nocumentum goes to the whole, as well the erection as the 
dipping. I remember the caſe of a glaſs-houſe, where the 
judgment was to abate the nuſance, not that the; houſe ſhould 
be pulled down, but only to prevent his uſing it again as ſuch; 
which might have been done in this caſe, to prevent his 


\ dipping 
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dipping tins again. Co. Ent. 92. ö. 9 Co, Barten's caſe: it 
0 


appears the plaintiff could not go on for damages after the 
detendant had abated the nuſance, which ſhews an abatement 
to be the moſt negeſſary part. 2 Roll. Abr. 84. And as no 


| inſtance is given, where the judgment has varied in purſuance 


of the diſtinction now ſet up between permanent. and tranſitory 
nuſances, I am of opinion that this judgment is erroneous, and 


ought to be reverſed.” | N 
Reynolds J. I think che judgment is right. Every judgment 


ſhould be adapted to the nature of the caſe: where the 


erection is the nuſance, there ought to be a demolition : roaſt- 


ing of coffee was formerly thought a nuſance, and yet no body 


ever imagined the houſe in which it was roaſted ſhould be 
pulled down : and what other way is there to- abate ſuch a 
nuſance ? A glaſs-houſe is a nuſance in its own nature; but 
this is a lawful act, provided the ſkins which are dipt are not 
ſinking ſkins. I ſhould think it would have been going too 
far, if they had adjudged the whole erection to be abated for 
2 particular abuſe of it in dipping ſome ſinking ſkins, | 


The Judges took further time to conſider of it; and in 
Trinity term following it was mentioned again, and all ſtand- 


ing to their former opinions, it was adjourned, _ 
M B. It was put in the paper about a year after, and no 


body appearing for the defendant, the judgment was 
affirmed. N 44 


*  Haſket verſus Strong. At the Ros. 


* 


og 


R. How made a mortgage for 500 years, dated q June, Third mort- 
1720, to Neal. He afterwards made a mortgage in gagee buying 


fee to the plaintiff ; and Neal aſſigned to the defendant, who !* the fr hould 


afterwards advancing more money took a conveyance of the 
inheritance, with an agreement that the term ſhould be kept 
on foot as an additional ſecurity : the term was never aſſigned 
over to a third perſon. And on the queſtion touching priority it 
was argued, that if the term had been regularly, kept on foot, 


the defendant would have been in the common caſe of a third 


mortgagee taking in the firſt incumbrance to protect himſelf, 
by which he would have had the law on his ſide; whereas 
here the term was merged upon the grant of the inheritance, 
and therefore at law it would be with the plaintiff, who had 
the firſt mortgage in fee. To which it was anſwered, and de- 
creed by the court, that the plaintiff's conveyance of the in- 


heritance interpoſing between the term and the defendant's . 


grant, the grant of the-defendant was void in law, the grantor 
Vor. I. Y yy having. 


d. 


be prior to the 
ſecon | 


having nothing in him; and then the term could not be 
meerged in a void grant of the inheritance, an the defendant 
muff be firſt paid his whole money. Sange pro defendente, - . 


c 
bs | | i 47 - Þ hs. l t 
Southerton- verſus Whale. : 
A Guildhall, coram Raymond C. J. ge 0 
Infant bound by - T was held, that if goods which are not neceſſaries, are de- 
promiſe of pay- I livered to an infant, who after full age ratifies the contrag 
ment at full by a promiſe to pay, he is bound : and he. left. it to the jury 
1:4. Raym. 339. Whether there was any confirmation of the contract at full 
een verſus Prevy John, il | 
Error cram = F UDGMENT was given in B. R. in treſpaſs; and on \ 
| after afkrmance a error in the Fxchequer Chamber the judgment was affirm- 
| = bs Tackoquer - The defendant then brought a writ, of error coram vobis in 
| CR B. R. which Mr. Parker moved to quaſh, and cited 1 Ven. 
fl. 16. 207. 2 Lev. 38. 3 Keb. 28, 29. that it Will not lie "after an ; 
755. P 7 Ne en „ oSlang 
affirmance. e e Br 
Blſſali Serjeant inſiſted, the record never was remoyed from ll | 
B. R. and that debt would ſtifl lie upon it. "Saf pen curian, a 
Before the ſtatute of Eliz. we could not examinè our own g 
errors in fact after an affirmance in Parliament: and the Ex- ' 
chequer Chamber is now in the fame degree with regard to 
us, as the Parliament was before. The writ of error muſt be 
WE. | n Eaſt-India Company verſes Pullen. | 
Av | ; E | „ . SI, ( 
| 8 At Guildhall, coram Raymond C. J. 
; - nee TS ' ' ; : . 1 1 1 e | 
If 1 ſend my , ee againſt the defendant as a common carrier, on 
— has by” an undertaking to carry for hire on the river Thame: 
carrier is not from the ſhip to the company's warehouſes. Upon the evi- 
able. dence it appeared, the defendant was à common lighterman, | 
and that it was the uſage of the company on the unſhipping 
of their goods to clap an officer, who is called a guardian, in 
the lighter, who as ſoon as the lading is taken in puts the | 
company's lock on the hatches, and goes'with'the goods to ſee | 
| 


ON 


them ſafe delivered at the warehouſe. 5 to be done 
8 : 2 C'S 1 +4 3 IV 
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The Chief Juſtice was of opinion, this differed from the 
common caſe, | this not being any truſt in the defendant, and 
the goods were not to be conſidered as ever having been in 
his poſſeſſion, but in the poſſeſſion of the company's ſervant, 
who had hired the lighter to uſe himſelf. He thought therefore 
the action was not maintainable, ſo the plaintiffs were nonſuited. 
Strange pro quer. | Ali 5 N 


Price verſus Brown. | 
At Guildhall, coram Raymond C. J. 


PON payment after the day and before bringing the Evidence. 
action, it was pleaded. to be a payment of the principal 

and all intereſt. then due: on evidence it appeared a groſs: ſum 

was paid, which upon computation. did not amount to the full 

intereſt, but it was ſworn that the plaintiff accepted it in full. 

Lobjected, that they ought to prove it as they had pleaded ; 

but the Chief Juſtice thought it well enough, upon which there 

was a verdict. And the next term I moved on affidayits ß 

the falſity of the defence, and that we did not expect any de- 3 

fence, and therefore were not ready to contradict the fg | 

witneſs who ſwore to the payment of the money. But the No new tri 

court would grant no new trial, ſaying it would be of dangerous where . 

conſequence, to ſuffer people to be ſetting up new evidence, «jlence 6 


evidence on firit 
after they knew what was ſworn before. eld 


Chambers verſus Robinſon. 


N an action for a malicious proſecution of an indictment for p,jqence, 
perjury, the Chief Juſtice allowed the plaintiff to give in Barnard. K. B. 
evidence an advertiſement put into the papers by the defendant *% 8 920 
of the finding the indictment, with other ſcandalous matter, * 
though an ine had been granted for it as a libel, not 

(as he ſaid) that the jury were to conſider it in damages, but 

only as a circumſtance of malice. 


Upon the trial it appeared, the perjury was ill affigned, ſo Action lies for | 


that the now plaintiff could not have been convicted; and that Plicious pro 
exception was taken to it by the judge, and he was acquitted bad indiftments 


without examination of any witneſſes. But the Chief Juſtice 

held the action lay, though it was a faulty indictment, re- 

lying upon the caſe of Jones v. Gwynn, where the diſtinction _ n 

in Salt. 13. was denied, and held by the whole court that the 214. Ohb- Cat 
. TA-7 3 action * Eq 


* 692 | Hilary Term 12 Geo. 
: action would lie, though the indictment was bad; a bad in- 
dictment ſerving all the purpoſes of malice, by putting the 
party to expence, and expoſing him, but it ſerves. no purpoſe 
of juſtice in bringing the party to puniſhment if he be guilty, 


: zalgrant- Wbereupon the jury gave the plaintiff 1000 J. damages, and 
pda ou the next term the TIE moved the court for their tudes 
he Heme ng ment upon this point, (which was ſaved at niſi privs) and for 
mages being leave to move for a new trial after the court had given their 
given a ſecond opinion upon the point, which was granted: and as to the 
e —_— point of law, the court made no difficulty of agreeing with 
ha”. the caſe of Fones v. Gwynn, and the defendant's counſel did 

= not ſeem to thiuk the reaſon and authority of that caſe was to 


Then the defendant moved for a new trial on account of 

the exceſſiveneſs of the damages; and the court ſaid it was 

but reaſonable he ſhould try another jury, before he was finally 

charged with 1000 J. So a new trial was granted upon pay- 

ment of coſts. And a new trial being had, the ſame damages 

were given again; upon which the defendant applied to the 

court, who ſaid it was not in their power to grant a third 

3 . trial; and ſo is Salt. 649. the caſe of Clerk v. Udal, _ 


Eäaſter 


Eaſter Term 
12 Georgii Regis. In B. R. 


Sir Robert Raymond, Kut. Lord Chief Fuſtice. 
Sir Littleton Powys, Kut. | 

Sir John Forteſcue Aland, Kr. Fuſtices, 
James Reynolds, Eq; : 


Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, Eſquire Solicitor General. 
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Lorymer ver/us Holliſter. 


* HE bailiff, who had a writ againſt the defendant, came Where ET 

to Mr. Stapleton an attorney, and told him the de- „ 
fendant deſired he would back the writ, and appear the court will 
for him; and afterwards upon the plaintiff's attorney's apply- —_ ag 
ing to him, he told him he had ſent orders to his agent to ap- eats, 

pear, and he believed he had done it. Whereupon the plain- 

tiff's attorney delivered a declaration, and ſigned judgment for 

want of a plea. Upon motion to ſet it ade, it appeared the 

bailiff went of his own accord to Mr. Stapletal, without the . 
direction of the defendant, and that Mr. Stapleton diſcovering 

this, had countermanded the orders for appearing, and that 

in fact there was no appearance. But the court refuſed to ſet 

it aſide, and ſaid they would * oblige Stapleton to file common „ Not unleſs at- 
bail according to his undertaking, in order to make the pro- 82 
ceedings regular, there being no fault in the plaintiff's at- writing lt noe 
ter torney. Strange pro quer. GED Loft | 


dE 2 | Noke 


| Noke verſus Windham. 


1 is 932. TP HE leſſor of the plaintiff being an infant, the court 
Caf. temp. I obliged him to name a good plaintiff, who might be 
Hardw-56. Tri. anſwerable for coſts, My ; 
at Ni. Pri. 10 Fo 

Eden verſus Wills. ; j 
The ſcire facias N action was commenced in C. B. by writ. of privilege, 
in error muſt be which was returnable at a day certain: after judgment 
- = pore ag for the plaintiff a writ of error was brought, and a or ' facias 


roceſs was. Qguare executio non was taken out, returnable at a general re- 

® Raym. 1417, turn, And upon motion to ſet it afide, the matter was ſtirred 
ſeveral times. And after conſideration and ſearch of precedents, 
the ſcire facias was ſet aſide, for that it ought to purſue the 
nature of the firſt proceſs : and whereas in the common caſe 
of actions by original in C, B. the proceſs upon error in B. R. 
muſt purſue that, and be returnable at a general return ; ſo 
where the proceeding below is by attachment of privilege, 
which is returnable at 2 day certain, the proceedings here 
muſt be returnable in the fame manner. And a caſe was cited 
of Javaſour v. Parker, Trin. 11 Ann. where it was fo ruled. 
Theſ. Bre, 121. The writ was quaſhed, but without coſts. 


"+ Courtney verſus Satchwell. 


An immaterial JN treſpaſs, aſſault, and falſe impriſonment, the defendant 
traverſe muſt be J juſtifies under a proceſs out of the ſheriff's court in London, 
Sogn for only quae eft eadem, Sc. and traverſes being guilty aliter vel al 
Forteſc. Rep. modo: to this the plaintiff demurs, and ſhews for cauſe, that the 
330. traverſe is idle, and unneceſſary. And upon argument the 
| court were of opinion, that this was ill on à ſpecial demurrer, 

tae quae eff eadem being a ſufficient traverſe. Lutw. 1457. 
„r neſc. Rep. And ſo it was held in the caſe of!“ Carvil v. Manby, where on 
379+ 8 Mod. 30. a general demurrer it was allowed to be well enough; but the 
48" court ſaid if it had been a ſpecial demurrer, it would have 

: been otherwhke. Judicium pro querente. Phra: 


Liſtet 


. and AM: 


eh 
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LE being maſter of a ſhip that was in diſtreſs at ſea, The maſter can 
put in at Amſterdam, and there borrowed 60/. of Baxter to not hypothectte 

repair the ſhip, and hypothecated it for repayment of the money. the 3 we 

The money not being paid, B. libelled in the 'admiralty; gins. | 

"whereuporr a prohibition was moved for, on account of it's be- 

ing a contract at land; and it not appearing by the words of 

the contract, that the ſhip was upon her voyage, it would be 

preſumed ſhe was only to begin her voyage from Amſterdam. 


But the court was clearly of opinion, there ſhould go no 
prohibition ; it appearing by the libel, that the ſhip was up- 
on her voyage; and if ſhe was not, it might be pleaded be- 
low, which would ouſt the admiralty court of juriſdiction ; 
the maſter having no power to hypothecate the thip in port, 
before ſhe ſet out upon her voyage. 


; Sir Thomas Hales verſus Taylor. * 


HE plaintiff having brought an action againſt the de- Executing an a= \ 
fendant for diverting his water, the matter was referred ay goth» . e 

to arbitration, and the arvitrators awarded the defendant to e 

fill up a canal, reſtore the ſtream to its former courſe and to 

do ſeveral other matters relating to his water-works. The 

plaintiff afterwards applied to the court for an attachment for 

non- performance of the award, and read ſeveral affidavits to 

prove it. The defendant on the other fide read affidavits, to 

prove his compliance with the directions of the award. Where- 

upon the court ſaid, it was diſcretionary whether they ſhould * 

enforce the award by an attachment; and there being a con- 

trariety of evidence, they would not determine it by atfidavits, 

ſince the plaintiff was not without another remedy, by action 

upon the award. | N | 


* 


| Gullivane verſus Seagrave. 


9 r . 

E of a judgment in ejectment in B. R. in Ire- Flecment lies 

land de parte domus cognit' per nomen de le Three Kings in A. 4 parte mus 
And it was objected, that an ejectment wauld not lie de parte 
domus, and that the ſheriff could not know of what part he was 
to deliver poſleflion, and 2 Roll. Rep. 483, 11 Co. SaviPs caſe. 
4 Mod. 166. Me. 702. Lutw. 974. March 97. Salk. 254. 
were Cited, | 


Yy4 | But 
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= hut the court was of opinion, it was well enough, the ſituation 
: of the houſe being ſufficiently deſcribed, and the ſame cer. 
tainty is never required in an ejectment as in a praecipe. | 


| Then exception was taken, that the record was not well 

| returned; the writ of error being directed to William Witched 

; Chief Juſtice, and the return is only by William Withed with- 

out adding capital . 0 infra nominat, which Forteſcue Juſtice 

thought a material objection, and mentioned the caſe of the 

Queen v. Somers 7 Annae, which was a certiorari directed to the 

juſtices of the peace of Oxon, and the return was by two alder. 

men, without naming themſelves juſtices. - Sed per C. J. and 

Reynolds J. (abſente Powys J.) Here are the words prout interius 

mihi praecipitur, which are enough to ſhew him to be the ſame 

. - perſon to whom the writ is directed: So the record being well 
removed, the judgment muſt be affirmed, | 


| Caſe of the Borough of Chriſt-Church, 


No trial at bar PON a motion for a trial at bar, which was conſented 
before iſſue join. ¶ to on both ſides, it appeared iſſue was not joined: And 
ed, the court refuſed to grant it, ſaying it was below the dignity of 

- the court to do it, till they knew whether the iſſue joined 


would be a matter of difficulty or not. 

| Anonymous. 
Mandamus. A Mandamus was granted on Serjeant Pengelh's motion, to 
| ſwear in a director of the Amicable aſſurance, which 

is a company created by charter from the crown. 
HW Ludwell verſus Hole. 

Words not -- A FT ER verdi for the plaintiff, who laid himſclfto be a 
Len. In gentleman, in an action for theſe words, You are @ 


4 Bac, Abr. cheating old rogue, and have cheated the fatheolgh and widow.” 
9% 49% 494- The judgment was arreſted for want of ſhewing the defend- 
wer. Mes. Ant to be a trader, or laying any colloquium of his trade. 


5 Med. 398, 1 Rel, Ab, 62. Hardt. 8. Raym, 62, 169, + 
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N a gui tam on the ſtatute of uſury, I moved to ſtay proceed- pra gice. 
ings, till notice given of the plaintiff's place of abode : After 12 An. f. 3. 

the rule was ſerved on the plaintiff's attorney, he ſends notice © 6 

in writing that the plaintiff was in Switzerland,, and was going 

on with the action: Upon which I moved a ſecond time to ſtay 

proceedings, till the plaintiff's return from Switzerlang,- or ſe- 

curity given for the coſts, which is the reaſon the common rule 

is founded upon: And after hearing Mr, Huſſey for the plain- 

tiff, the court made a rule according to my motion, and ſecu- 

rity was given for colts, th Pt | 


Vat qui tam verſus Gren. 3 


Rig verſus Wilmer. 


CTION by the plaintiff as aſſignee under a commiſſion Afiignee of a 
| of bankruptcy ; and the declaration was, that the defend- x cpa may 
ant was indebted to the bankrupt, and being ſo indebted he promiſe to the 
promiſed to pay to the bankrupt ; but throughout the whole ge- bunkrupt. 
claration there was no aſi to the plaintiff the aſſignee. 


On demurrer it was inſiſted on by the defendant, that the 
ſtatute had transferred the promiſe to the aſſignee, and that a 
promiſe before made to the bankrupt was afterwards in point of 
law a 28 to the aſſignee, and ought to have been declared 
on as ſuch. A ; 5 


Sed per curiam, What reaſon is there to differ this from the 
common cafe of an action by an executer where you always 
declare on a promiſe to the teſtator, and yet the promiſe is as 
ſtrongly transferred to the executor, as it is here to the aſſignee. 
Judgment for the plaintiff, N | 


Foot verſus Prowſe, Ante, 625, 


ing now affirmed in Parliament, the plaintiff came and moved — . 
for a peremptory mandamus : inſiſting that he had now falſified the ment. 


endant there had been alſo a new j 8 for the plain- 


tiff; that a peremptory mandamus is a judicial writ, and muſt be 
n 


Wen 7 


Faſter Term 12 Geb. 


| founded upon ſome judgment eſtabliſhin the party's right that 
Bak. 43. applies for it. Pal. Go. 1 Philips v. Burg. Salk. 431. : 2 Cre, 
i 206. Tei. 74. 2 Vent. 295. Paſ. 10 Ann. d v. Rodd, 


* 


To which it was anſwered, that here was every thing done 
by the plaintiff that was poſſible for him to do, for he eun have 
no new judgment, the Exchequer Chamber and Houſe of Lords 
being confined only to reverſe or affirm, | FRO 

And the whole court were of opinion, that a perempto 
mandamus ought to go; for this wild Je a judicial writ 

upon the record, but is a mandatory writ, which the court 

always grants, when they are ſatisfied of the parties right: The 

reverſal of our judgment is declaring the opinion of the ſuperior 

—_ that the plaintiff had a right; and there is no occaſion 
for any new judgment. We every day grant peremptory man- 

damus s on ee the poſtea which ſhews 2 judg- 
ment is not neceſſary. A peremptory mandamus was awarded. 


Domiaus Rex uh Inhaditantes de Leofeld. 
Poor, A N order of removal whereby J. 8. was adjudged life t 
| 1 become chargeable, without ſaying to the pariſh from whence 
removed, was confirmed. 8 15 


| Dominus Rex verſus Warre et al. 
Caption ad feſ- _ PON demurrer to an indictment, the caption appeared 
ira Epipbanii to be, at a ſeſſions held ad ſeſtum Epiphanii inſtead of Epi- 


:  Phanijae: and it was inſiſted pro defendente, that this was a dif- 
„ Epiphanius is 
in the Roman calendar, and was a biſhop of Salamis in the time 


of the Emperor Theodsfius : and the court held it ill, and gave 


judgment for the defendant, 
Mr. Delamotte's caſe. 
no t ef . LTE was a juſt ice of peace in Kent, and lived at Blackheath 
bis « ab are and in London. And being appointed conſtable in Len- 
. s hn, Serjeant Cheſhyre moved for a writ of privilege, and cited 


13 & N Car. 2. Cho. Car. 585. But the court denied it, ſaying they had nothing 
c. 12. C15. 


Sel, Cak, to do with it, but the proper method was under the ſtatute 
%% Cor. 2. to apply to the ſeflions, . 


. Siſney 


iy. | 


3 oe oe. a a> > arg. ov $5..; 


nw ww 


* 
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HE plaintiff had brought an action of debt upon a bond Cots: 
T againſt the defendant as adminiſtratrix; and filed a bill ( Ans. e. 6 
in equity to diſcaver aſſets; and had inſtituted a ſuit in the 
ſpiritual court, to oblige her to give in an inventory. After 
judgment for the plaintiff in the action, a writ of error was 

ought in B. R. and the jud t reverſed : then the plain- 
tif brought a new action in B. R. And the defendant moved 
to ſtay proceedings, upon the act for amendment of the law, 
on paying principal, intereſt and coſts, And now upon 
motion for the court's direction to the maſter im taxing the 
coſts, it was infiſted for the plaintiff, that the defendant ought 
to pay the whole coſts of the firſt ſuit, the proceedings in 
Chancery, and the ſpiritual court; And the caſe of Merril 
v. Focelyn, Trin. 13 Ann, was mentioned for this purpoſe. 


| PE: TIA | 4. 
Sed per cur, We haye nothing to do to order coſts for 
proceedings in another court, which. has, a power to award 
colts, if the party is intitled to them ; and as to the judgment, 5 
that is reverſed, there is no reaſon why the defendant ſhould i SP 
pay for the error and miſtake of the plaintiff, We are of 
opinion, the proceedings in this cauſe muſt be ſtayed on pay- 
ment of the coſts of this ſuit, 1945 N 


Ndictment againſt the defendant, for that he quendam M. Indiament fon 
ch' um Carew, Baronettum, being a juſtice of peace in the — 14 

execution of his office, per diuenſa ſcandaloſa, minacia et contemp- were. 
twſa verba abuſus fuit, et ipſum in executione officii ſui: praeditti vi 7ide the reſo- 
et armis illicite retardavit. Upon demurrer to this indictment, ses 
it was objected by Serjeant Darnall, that it was too general, caſe. 
and that the words ought to be ſet out, that the court may 8% nl. vil. 
Judge whether they are indictable or not, according to the 3 Sell. Caf, 31, 
ate caſes of convictions for curſing and fwearing, where the 
court has required the oaths to be ſet out. | 5 s 

Strange contra admitted the indictment to be bad as to the Inditment tos 
words, but inſiſted that it was good as to the obſtructing the 
juſtice in the execution of his office: and if any part of it be 
well laid, there ſhall be judgment for the King. Juſtices are 
indictable for neglecting their duty, and it is but reaſonable to 
give them the ſame remedy againſt the obſtructers. Salt. 380. 


£4 


# 333 
100 


„ I 


What age the 
law wilt allow 


an infant to be 


a witneſs at. 


5 


Eater Ty 12 Geo. 


E. 5 curiam, If any . the indictment was good, we 
ſhould not give judgment for the defendant. But this is bad 
in toto. Retardavit will hardly warrant calling this an ob- 
ſtruction; but if it would, ſurely ſome act or other ſhould be 


f ſet out. Klin 0 dfendent | 


Eby King ai the Inhabitants 9 Saint way the Virgin in 


Marlbor ough ” ; 


N * was made upon the 43 Elz. br a neighbouring 
Ale to contribute fo. long as we the ſaid juſtices ſhall think 

t per curiam, It muſt be quaſhed, for the diſcretion that 
15 left i in the juſtices is, as to the quantum, and not as to the 
duration of the contnbution. 


Dominus Rex verſus Travers. 410 


4 | Kington 22 Lent 1726, coram Raymond C. oy de B. R. | 


HE defendant was indicted the laſt dummen Aſſizes, . for 


years old. And becauſe the Lord Chief Baron Gilbert refuſed 


to admit. the child as an evidence againſt him, he was ac- 
quitted. 


But at the ſame Aſſizes an indictment was found againſt 
him for an aſſault with an intent to raviſh the ſaid child. And 


this inditment coming now to be tried before C.J. 


the ſame objection was now taken by Comyns and Darnall Ser- 


jeants, viz. that the girl being now but ſeven years of age, 


could not be a witnels : they inſiſted that it had formerly been 


- held, that none under twelve years of. age could be admitted 


to be a witneſs, and faid that a child of ſix or ſeven years of 
age, in point of. reaſon and underſtanding, ought to be con- 


| ſidered as a lunatick or madman. 


2 witneſs, who was under the age of ten years, * 


On the othkr ſide it was ſaid, that in capital caſes, which 
concerned life, this objection might be allowed; but in caſes 


of miſdemeanor only, as this was, ſuch a witneſs might be 


admitted: they inſi ad, that the e went only to the 
credit of the witneſs; and Hale's 


mination of one of the age of nine years has been admitted : 


and a caſe at the Ol Bailey 1698 was cited, where, upon ſuch 


an indictment as this, Ward Chief Baron admitted one to be 


a rape upon the body of a child, then little more than ſix 


C. ſays, that the exa- 


Eaſter, Term 1a Geb. ;  7ox 
child had been examined about the nature of an Gath, and Had | 


- 


given a reaſonable account of it. 


But Raymond C. by held, that there was ho difference brawvint 
offences capital and leſſer offences, in, this reſpect. And hat | 

a perſon who could not be a witneſs. in the one caſe, could not I 
in the other. The reaſon why the law prohibits the evidence 

of a child ſo young is, becauſe the child cannot be preſumed to 

diſtinguiſh betwixt right and wrong: no perſon has ever been 

admitted as a witneſs under the age of nine years, and very ſel- 


dom under ten. At the Old Bailey, in 1704; this point ws 
thoroughly debated in the caſe 4 u 1 | 


TIy. ae * 


| rd, who was indid. 
ed upon two indiftments fox rapes; "mh children. The tt 
was a child of ten years and ten months, and yet that child wass 
not admitted as a witneſs, before; other, evidence was given , . 
ſtrong circumſtances, as to the guilt of the defendant, and be- 

fore the child had given a good account of the nature of an 

oath. The ſecond indiftment againſt Steward was attempted 

to be maintained by the evidence of a child of between fix and 

ſeven years of age : but it was unanimouſly agreed, that a child 

ſo young could not be admitted to be an evidence, and the 

child's teſtimony was rejected, without inquiring into any cir- 

cumſtances to give it credit. And it was merely upon the 

authority of Hale's P. C. where it is ſaid, that a child of ten 

years of age may be a witneſs, that the other child of that age 

admitted to be a witneſs in the firſt inditment. And in the 

preſent caſe, the child was refuſed to be admitted a witneſs. 


And there not being evidence ſufficient without her, the de- 
fendant was acquitted. 


Bredon qui tam verſus Harman. 


At Guildhall, coram Eyre C. J. de C. B. 


CTION gui tam for not regiſtring articles of apprentice- A former We. 
ſhip according to the ſtamp at: the defendant pleaded at. 
nil debet and upon the trial he offered in evidence a record of dence on nil 
a recovery againſt him for the ſame forfeiture by another perſon, 4% in 2 gui 
and ſo endeavoured to diſcharge himſelf by this under the plea of — pro 
nil debet. And it was inſiſted for him, that if it appeared, that guer'- 
there was a recovery againſt him by another perſon for the ſame 
forfeiture, he was thereby diſcharged againſt all men, and ow- 
ed nothing upon that account, and therefore it was very proper 
to give this record in evidence upon nil debet. 
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But Eyre C. . denied this record to be given in evidence, 
and ſaid wt defendant ought to have pleaded it, if he woild 
take advantage of it; for if it had been pleaded, the plaintiff 
would have been at to have replied nul tiel Ana or that 
it-was a r by fraud to re which he 
oculd not be prepared to fhew upon this i 19 | 
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for exerciſing the trade of a butcher on 
a Sunday.” And exception was taken, that it was not laid to 
contra fi Such Hut, and it was no offence at common law. 

— to qual it, and put the defendant to de- 
a demurter judgment 1 giyen for 
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the eſtate; "and thereupon it came out, that the will was forged, £5 agg 
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Sir Robert Bete Kut. Lord ca- Tuftice. 


Sir Littleton Powys, Kt. 
Sie: John Forteſcus Aland, Kut. 
James Reynolds, E/q;.... 
Sir Philip Yorke, Kut. e TSR 
Charles Talbot, In Solicitor General. 
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" Dominus Rex woe Rhodes.” 


HE defendant bias A will in I ee eee 3 
executor, and demanded probate : after a long conteſt in the ſpiritual 
there, it was determined in favour of the will; re 2 


the vali 
on appeal to the be NN ſentence. was confirmed, . wigs * 


Addons the parties wo had been concerned i in coking forging it m_ 


ap the will, fell out amongſt themſelves about the diviſion of Cited in Will. 


and upon full affidavits of the forgery a commiſſion of review 213, 219, 233+ 
(which it was agreed was the only method to bring the matter 
over again) was granted by the Lords Juſtices ; and an indict- 
ment was alſo found for the forgery, and ſtood ready for trial in 

B. R. Upon motion for a habeas corpus ad teſtificandum the 
Chief Juſtice declared, that he would not try the cauſe. For + 
there being yet a ſentence ſubſiſting in favour of the will, and 

the validity of that being now [put under a proper examination 1 

he did not think it fitting to determine the property by an in- 
dictment, which would come on more praperly after dhe ſen- | 
or was reverſed. ; 


a | Domitus 


" a — ” * , ws 4c ABLE 25. 22 Oy 
Watt ae) a 7 * ” r N a 1 g 8 * 2 by WE e £ * 
—— us ts 3-3 bat 5 1 N 4 74 q 
[4 


* - Z 
5 e | g T | 
. * % N * 
| 704 | Eaſler Term 12 Geo. 
* = — - 
* 


. 


* 1 - . * o 4 N = 55 
— ' aS N 5 ek 
| | ber Heme eee „ 


— 3 — 2 


Arprentice \R DER of ſeflions for diſcharging 'an apprentice was 

: 2255 0 1 the only reaſon given for the diſcharge being, 

on. the maſter declared i in open court he would not take him 
= 45 0 


7 f 


80. Cale 281, 1 diſputed, but that 
4 the ſeſſions had an KO ens to diſcharge Warner. 


4 oe Po 4 4 IF CF 8 
bon Rex verſus Sith 4 10 A. 


HE 4eftndage was ae on an 1 for yt 

great noiſes in the night. with a ſpeaking trumpet, to 

the diſturbance of the neighbourhood : 93.25 che Fort. held to 
be a Os. and fined the defendant our" ; 


2 Scii, Caf, 6. 


* Wer 1 * LF s 3 -7 { 
3 LOI ATTN. nA 14) JT alight 1114 


e vii dene. 61 221101 | 
Certiorari tes 69 rem, in the grand ſeſſions of Angleſea, for 


* miſ. I embracery. And it was moved ex parte def” for a certiorari. 
demeanor. t was admitted, that in capital caſes, the certiorari lay by the 


Sefl. Caf. 312. 26 H. 8. c. 6. 5 6. But it was contended for the proſecutor, 
See 4 Bur. that in caſes of + miſdemeanor it had never been granted: of 
2456 which the court would adviſe. And at another day ſeveral pre- 
ceedents were produced, and:pofteas, where the indictment re. 
moved from the grand ſeſſions had been ſent down to be tried 
* in an Engliſb county, and returned up to B. R. therefore in 


* bee 2 this caſe there being an affidavit, to induce a- ſuſpicion, © that 
Reps $34- a fair win e not be 8 in ee a certiorari was be har? 
ed. Katt | 
221 NM B. This et was dated Raw u. Hate * 


* ale was objected there was no ſuch cauſe in this court. But 
| the court laid it was enough that there was a cauſe below be- 
„ eee eee e At an- 
N HY bt. 


Wes et Jones. 


HE affidavits on which an information was (aiding for | 
had no Ser which was agreed to be 85 but the = 
davits pro ewing cauſe were intitled. Res V. 
And upon — to the reading them, the court ce 


Andr. 313. 


* A $4 * 


Trinity Term 12 Geo. 2. | 705 


there being a rule in B. R. to ſhew cauſe why there ſhould not 
be an information, that was a proceeding in court between 
the King and Jones, and warranted the intitling the affidavits in 
that manner. | | | | | | 


Onſlow verſus Booth. 


' Plea of -privilege of clerk to a prothonotary in C. B. Plea of privilege. 
was ſet aſide, the affidavit annext to it being that this is 8 * 
a true plea, and not that the plea is true, the ſtatute” requiring 341. 
the affidavit ſhould eſtabliſh the fact, and not the legality of 
the plea. | | | Foy Joo 


Braceby verſus Dalton. ha on 
I N an action upon the caſe Mr. Wynne moved on affida- Prafiice. 
vit that the defendant did not know the plaintiff, that the 
attorney for the plaintiff might give an account who his client 


was, and where he lived. But the court refuſed it, ſaying it 
had never been done but in a qui tam. 


Powell verſus Gay. | | 


T was ſettled, that if the defendant craves oyer of any Pradtice. 
thing whereof he is intitled to have oyer, and it is not de- 

livered in time; he ſhall have ſo many days to plead after the 

rules are out, as. he demanded oyer before the rules were out. 


PFrontin verſus Small. 


1 N covenant, the plaintiff declares, that by deed made be- Where: warrant 
tween her as attorney for James Frontin on the one part, 3 
and the defendant on the aer part, ſhe demiſed a houſe Theo ira 
to the defendant, and that he covenanted to pay the! year- be executed in, 
ly rent of 601. to James Frontin, and then aſſigns a breach TE nes 
in non-payment of rent, ad damnum of the plaintiff, who was I. Raym. 1418, 
the attorney. PORTLET $ Mod. 116. 


Demurrer inde, and Strange pro defendente objected, that this 
is a void leaſe, and that no action can be maintained upon it, 
eſpecially by the plaintiff who was but the attorney, and to 
whom the rent is not reſerved: neither is it fo much as a co- 
venant with the plaintiff; but only generally quod convenit to pay 
the rent to James Frontin, The power is not purſued by a 

"Yom $; 5564) 2nvt,nt 683 1 


| leaſe in che name of are, ae it h to beg dern in | 
the name of the principal. 9 . 76, 77- 's caſe is expreſs, 
If attormes have power to ft rele 


| 


Trinity Term 12 Geo. a. 


by indenture for years, 
<« they cannot make the indentures, in their own- names, but 


in the name of him who gave the warrant of attorney ;” 
and 1 Roll. Abr. 330, 501. Godb. 389. Ado. 71. it is ſaid 
ſuch leaſes are void. A warrant of attorney in the nature of 
it is only giving another a power to ſet my name in my ab- 


ſence, but not to enable him to act as owner af the eſtate. 
Reeve contra inſiſted, that the agreement that one ſhall pro- 


cure an entry and enjoyment, and the other ſhall pay the rent, 


may be good, though the deed be void ſo as to paſs, an in- 


. tereſt in the land: and the word dimiſit is a covenant, upon 


j 


Huſhand not 
chargeable for 
goods ſold to 
adulterous wife, 
Salk. 116, 


which an action will lie. 4 Co. Neaks's caſe. And a leaſe may 
be good reſerving rent to a ſtranger who is no party to the 
deed; and ſo is 1 14d. 113. Et pet curiam, no doubt but 
in a good leaſe the rent may be fo reſerved, and that a4 
will amount to a covenant; but then that muſt be where 

deed is valid, as this is not: and if on the one hand it be void 
ſo as to paſs an intereſt in the land, it is but juſt on the other 
hand that it ſhould be void as to the reſervation of rent: eſpe- 
cially in this caſe, where the covenant is not with the plamtif, 
nor the rent reſerved to her. Judgment for the defendant. 


Chadwick verſus Allen. 


T TPON demurrer to a declaration on the following note, 
it was held to be a note within the ſtatute z © I do ac- 

& knowlege that Sir Andrew Chadwick has delivered me all the 
« bonds and notes for which 400/. were paid him on account 
« of colonel Synge, and that Sir Andrew delivered me major 
« Graham's receipt and bill on me for 107. which 10/. and 
4 151. 55. balance due to Sir Andrew, I am ſtill indebted, and 
« do promiſe to pay.” Judicium pro guer. Strange pro defen- 


Manwairing verſus Sands. 
In Middleſex, coram Raymond C. F. de B. R. 


T N an action againft the huſband for a laced head fold to 
che wife; it was proved, that the wife lived from her huf- 
band in adultery, and that ſhe told the plaintiff ſhe had a huſ- 
band, but that fagnified nothing, for ſhe would pay him her- 
ſelf; the Chief Juſtice held the defendant. not . 


ccc 


uw? 
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and faid he ſhould have ruled it ſo, if there had been no actual 
notice, which only Oy the caſe. Strange pro de- 
fe endente. - . 


Pepys verfer Sir John Lambert. 
n "ie Guildhall coram Raymond C. 7. 


_ HE third indorſee of a promiſſory note kept it "i "al Within bat 

firſt of November to the ſeventh of Fanuary kb receiv- 2 15 4 
ing it of che maker of the note: and in an action againſt the n 
fel indorſee, without notice, the plaintiff was  nontuited for 


his e Sch pro querente. . 


IT”; Rex verſus Edwards, 


1 NDICTMENT. for b to marry a: poor FL" tngifiment as 
ſettled in 4. to a perſon ſettled in B. in order to bring a = g'#- 
charge upon-the-pariſh of B. And on demurter indirinm pro 8. Cat 230 | 
endende, becauſe not an offence indietable. Vide Salt. 17% pl. 265. 
Ty 26! nn 1167. 0 1 


Rep. 1 320. 


Wheeler verſus Thompfon. 


N 2 a motion WW a prohibition, it was held that a car- Carpenter A 
penter may ſue for wages in the Ln, 2 Ven. 181. un. = = 
Salk, 33: 1 Mod. 93. 


| { | | | 4, 
Jenkins hy Bio NU IK, : 


4 Guildhall, coram Raymond "OY 


Wi HILST the j jury were ſwearing, the defendant s coun- | Prodiice at Wy 
ſel called for the record, and nding a miſtake in it, 


ſaid they would make no defence. The plaintiff's counſel upon 
this, .in 70 to avoid a nonſuit, and to fave the coſts, refuled 
to pray a tales ; and though twelve had been ſworn, yet there 
having been no actual prayer of a tales, EY ſuffered 
to remain for want of jurors. 198 


- 


2 2 2 | Turner 


Iznfant pays no 


coſts on a bill 
filed by the pro- 


chein amy. 


* 2 P. Will. 
| 297. pl. 80. 

but a year prior 
to the preſent 


report. 
238. pl. 18. 
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| Turner verſus Turner. 
In Canc. coram King Chancellor, 14th of May 1726. 
TT HE plaintiff being an infant, brings a bill in this court, 


by his prochein amy, to diſcover whether a will was can- 
celled by the defendant after the death of the teſtator, or by the 
teſtator himſelf. And upon the hearing, the court directed an 
iſſue at law, to try this point, and upon the trial of that iſſue, a 
verdict was found for the defendant, „„ 
Upon the day of trial of this cauſe the prochein amy dies, and 
within a ſhort time afterwards the infant comes of age, but 
does not proceed any further in the ſuit. 


The defendant brings on the cauſe upon the equity reſerved, 
and the plaintiff*s bill was diſmiſſed with coſts. "Bs 
Upon which the plaintiff obtained a rehearing as to the 
point of coſts. And for the plaintiff it was argued by Talbot 


and Couper, that any perſon might bring a bill in this court 


in the name of an infant, which the infant could not diſcover 


whilſt under age: that it would therefore be very hard to make 


an infant pay coſts in a ſuit which might be commenced with- 


out his conſent ; and that it had never been the practice, un- 


leſs the infant avowed the ſuit after he came of age, which 
made it bis own act. 1% ir ee 198. 3 


That the prochein amy was the perſon only relied upon for 
coſts; and if at any time it appeared to the court, that he was 
not reſponſible for this purpoſe, the court upon motion would 
order a new one to be named, that was ſo: and in caſes where 


it is neceſſary to examine the prochein amy as a witneſs in the 


cauſe, it can never be done till he is diſcharged from being 
ochein amy, and a new one named; becauſe of his intereſt 


in the cauſe, in being ſubject to coſts. _ 


That they could not find one inſtance, where an infant 
under theſe | circumſtances ever paid coſts ; that they had 


_ ſearched the ſubpoena office, and found, that wherever an in- 


fant's bill was diſmiſſed with coſts generally, that the ſubpoena 
for coſts was always made out againſt the prochein amy; from 
whence they argued, that the practice was to make him only 
liable, ; | ; 


* 
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A feme covert when ſhe ſues by prochein amy may be ſubject to 
coſts, but an infant is not; for a feme covert may at any time 
diſavow the ſuit, which an infant cannot; and this they ſaid 
was the diſtinction ; and therefore infiſted, that the plaintiff, in 
regard he had not proſecuted the ſuit after he attained his full 
age, ſhould not be made ſubject to coſts. | 


For the defendant it was argued by Lutwyche and Mead, that 
the infant and prochein amy were both liable, and ought to be ſo, 
otherwiſe the infant might be as vexatious as he pleaſed: at 
common law the judgment is always entered againſt the infant, 
and the execution follows the judgment; fo that at law the in- 
fant here is liable to coſts ; and there being in this caſe both 
coſts at law and in equity, a court of equity will not in ſuch 
caſes take from the defendant the remedy he has at law. It was 
admitted, that they knew of no precedent in this court, where 
the infant paid coſts; and therefore they would argue from 
caſes at law, which they ſaid were equally founded upon reaſon 
as caſes in equity: and the reaſon of the common law in ſub- 
jecting infants to coſts, was in reſpect of their intereſt in the | 
matters in controverſy. The prochein amy has not an abſolute - 

power to carry on a ſuit without an infant's conſent; for upon Y 
| application to the court on the behalf of the infant, ſuggeſting 
| that the ſuit is not for his benefit, the court will refer it to a 
maſter, and if he reports it ſo, the court will ſtop the ſuit; The 
| caſe of lord Dudley was mentioned, where an infant would have . 
4 controverted an account before a maſter; but the court would | 
not permit him to do it, till he had given ſecurity to anſwer 
| colts ; from which it was inferred, that an infant ought to be 
made liable to anſwer coſts. FF 9 PORE 


King Lord Chancellor, At common law no coſts were given 
either to plaintiff or defendant : but the plaintiff found pledges 
de proſeguendo, and in caſe it was found againſt him, he was 2 
amerced pro falſo clamore ſuo. 


ee WW e 


Infants found no pledges at common law. The ſtatute of 
Glouceter was the firſt ſtatute which gave coſts to demandants 
in real actions, and the power for infants to ſue by prochein amy 
was firſt introduced by the ſtatute of Weſtminſter 2. It was | 
made general, and Cote in his commentary upon theſe ſtatutes 
lays, that both guardian and prochein amy ought to be admitted 
by the court, and that no one can have a teſtamentary guardian 
for this purpoſe. I think it a proper power lodged in the court, 
that they may have reſponſible perſons : for at common law, 
if the guardian loſt the infant's land by miſpleading, the infant 
could not falſify the judgment ; but a writ of deceit lay to re- 
| cover 
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cover in damages againſt the guardian. I do not ſind that an 

_ cafe had been cited, where an infant plaintiff has been obliged 
to pay coſts either at law or in equity: and in Cro. Elia. 33. 
Grave v. Grave, an infant brought treſpaſs by guardian, and 
was noiiſuited; yet the court would not charge him with coſts. 
And in another caſe, 1 Buift. 209. the court ſeemed to be of the 
ſame opinion. N | 

And the Chancellor having enquired, what was the practice, 
of the regiſter, who ſaid he had never known an infant liable in 
that court; he diſmiſſed the bill without coſts in equity; but left 
the defendant to recover at law, as he could. Ts 


7 
4 
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How the eſtate 50 | Keikway died inteſtate polieſicd of a conſiderable perſonal | 


| Der thers and ſiſters, and his mother living. 0 

ben. be wife under the ſtatute of Car. 2. takes a moiety} and a 
2 P. Will. Rep. queſtion ariſing upon the ſtatute 1 Jac. 2. c. 17. how the other 
F. Eo. R moiety ſhould be diſtributed, whether the mother ſhould have 
"#9. + tte whole, or only a diſtributary ſhare with the brothers and 
1 Eq. Caf. 253. ſiſters, and to have the opinion of the court, a bill was 
4 Eq. — brought; and upon hearing the Lord Chancellor was clearly of 
* © opinion, and decreed, that the mother ſhould have no more 
tthan a ſhare of the other moiety in common with the brothers 

and ſiſters of the inteſtate. | 


„ e * eſtate, and without iſſue, leaving a wife, and ſeveral bro- 


Hill verfur Bateman & . 
. Coram Raymond, Chief Juſtice, at Weſtminſter, . 


Addon lies a= FF HE defendant Bateman, being a juſtice of peace, had 
ee » ee convicted the plaintiff for ave game, and though 
where there wa (as it was proved) the plaintiff had effects of his own which 
no attempt to might have been diſtrained, which were ſufficient to anſwer the 
A er penalty he had incurred, yet the defendant ſent him immediately 
— to Bridemell, without endeavouring to levy the Pang upon 
his goods: and an action of treſpaſs and falſe impriſonment 

being brought againſt Bateman for this commitment, the Chief 

Jvſtice was of opinion, that the action well lay. 


The 
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The other defendant was the conſtable, who had executed 
this warrant of commitment; and as to him it was agreed, 
that the warrant: was a ſufficient juſtification, it being in 3 
matter within the juriſdiction of the juſtice of peace: but if 
a juſtice of peace makes a warrant in 4 caſe which is plainly 
out of his juriſdiction, ſuch warrant N Mere to a con- 
ſtable. See 24 Ow. 2 a 44-"! © | by 


And it was agreed, that where actions of this kind are 7, theſe aBions 5 


brought againſt juſtices of peace, they are obliged to ſhew the * _ N 


ularity of their convictions; and the informations, Ce. 
laid before them upon which their convictions are n 
muſt be produced and proved in court. | 


Bani Rex verſus Chipp. 


HE defendant was convicted upon the ſtatute 4 & 5 V. Convidtion for 


& Mi. c. 23. for ——— game; not being N 
duly qualified. 


Filmer for the defendant took ſeveral exception to the con- 
viction. 


1. That che information, eee 
viction, was inſufficient to warrant the conviction; for the in- 
formation only recited that he was an inferior tradeſman, but 
did not ſhew that he had waſted his fublance, or that he was a 
22 which are the words of the ſtatute; and there- 

fore it did not appear by this conviction, that the defendant 
was ſuch a perſon as was intended by the ſtatute, for he might 
be an inferior tradeſman, N 
lify him to hunt, Se. 


. 
that the defendant did anlawfully bunt; and for 
which appears in this conviction, the defendant m 
bought the hare ; e e 
yard, which would have been lawful. 1 | 


3. That the conviction ſet forth, that information was given 
to ſuch an one juſtice of peace, but did not ſay adfunc a juſtice ; 
and he might be a juſtice at preſent, and not at the time 4 
the information. 


But the court over-tuled all the exceptions ; and to the firſt _ 
they ſaid, that the ſtatute was in the digjunRive, viz, inferior 
tradeſman or diſſolute perſon ; and therefore ſaying that the de- 
fendant was eicher w was ſufficient. - 

| 2 7 


440.2. c. A. 


485 W. a M. 


712 F 2 Trinity Term 12 Geo. 2. | 
| To the ſecond, the court ſaid, that the ſtatutes forbid ſuch 


_ - perſons as the defendant to hunt at all, and made it criminal 
for ſuch perſons to hunt generally. And in this ſtatute there 


1 


is no diſtinction betwixt lawful and unlawful hunting, as there 
is in the ſtatute againſt 'deer-ſtealers; and they agreed, that 
in a conviction for deer-ſtealing, it muſt be ſet forth, tha t the 
dleeendant did unlawfully hunt; but in the preſent caſe it need 
not, becauſe there is no ſuch diſtinction. - 


$EX 45 


© To the third exception the court ſaid, that the conviction 
. ſet forth, that information was made to ſuch an one exiſten' un 
juftif, Cc. which muſt be intended, that he was one at that 
time, and was ſufficient without ſaying adtunc. 


And fo all the exceptions were over-ruled, and the con- 
viction confirmed. e e . 


Dawſon et ur verſus Myer Mir. R 


In the Exchequer Chamber. 


# * 


78. f. 2. c. 1. A Writ of error was brought in the Exchequer Cham- 
hat aro mat» ber upon a judgment in B. R. in an action of covenant, 
tual covenants. 


in which the plaintiff declared, that in conſideration of 7300. 
. TOs. to be paid by the defendant, he (the · plaintiff) covenanted 
on ar before the 25 March then next, to transfer the produce 
of 6341. 75. 6d. in lottery annuities ſubſcribed by the plain- 
tiff, and that the defendant covenanted to accept and pay; 
and the plaintiff ſet forth, that the company allowed 173/. 
165. ſtock upon the ſaid annuities, and then ſets forth, that 
he made a tender thereof to the defendant upon the day, and 
' that the defendant refuſed to accept. | 


The defendant pleaded double, viz.. that there was no ten- 
der, and that the contract was not regiſtred. The plaintiff 
replied that the contract was duly. regiſtred, and offered an 

_ flue, to which the defendant demurred; and as to the de- 
1 fendant's plea that the plaintiff made no tender, the plaintiff 
| demurred. : 


And upon joinder. in demurrer, the court of B. R. gave 
Judgment for the plaintiff; for they ſaid, thas there were mu- 
tual covenants, viz. an expreſs covenant from the defendant to 
pay the plaintiff 5307. 105. and then a diſtin covenant from 
the plaintiff to transfer the produce of the annuities to the de- 
-fendant ; and the covenants therefore being mutual, they 5 


— — 


— 
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h chat the tender was out of the caſe, and the plaintiff was not 
al ' obliged to anſwer it; for if the plaintiff did not tender, the 
re defendant had his remedy againft him for not doing it.” 
1 A writ of error being now brought upon this judgment in the 
- Exchequer Chamber, Eyre Chief Juſtice of the Common Pleas, | 
d Gilbert Chief Baron, Price, Page and Hale, Barons, and Dento 4 
Juſtice, were unanimouſly of opinion, that the judgment of B. 2. 
Te Was right, and they affir med it accordingly e een ne 
„ Fazaicrly was of counſel for the plaintiff in error, but he 
not attending there Was no argument. C5, but bug gui 
1. And Strange, who was ready to: argue it for the defendant 
in error, only opened the caſe, becauſe the court were clearly 
of opinion for his client upon the firſt opening. But the 
caſes upon which he relied as authorities were theſe. -,/; |. 
Blackwell v. Naſh, Mich. Geo. ante, 535. which was 2 
covenant by the plaintiff to transfer ſtock to the defendant, and 
the defendant in confideratione praemiſſor covenanted to accept 
N= and pay for it; and the court held that the words in con/ide- 
nt, ratione praemiſſor implied the covenant on the other fide to 
l. transfer; and were held to be mutual covenants, and judg- 
ed ment pro quer, which was affirmed in the Exchequer Chamber. 
ce 1 Saund. 319. Pordage v. Cole. | 5 
in- 
73 The caſe of Myvil v. Stapleton, ante 615. which was affirmed 
z1. in the Houſe of Lords, was to pay promde adtunc at the time 
nat of the tender; which is different from this caſe, for here the 
nd defendant's covenant is, to pay ſo much abſolutely in ſatisfac- 
tion for the ſtock. The defendant here covenants to do two 
diſtin& acts, 1. to accept; 2. to pay; here is no proinde; and 
Ne the words in conſideratione praemiſſor relats only to the cove- 
tif nant on the other ſide to transfer, and not to the actual tranſ- 
an ferring, | | 
le- 
tiff If the covenant of the defendant ad idem tempus E is to 
be confined to his acceptance, then it gives him the liberty of 
avoiding one contract by the breach of the other. In the caſe 
m of MWyvil v. Stapleton there were not the words ad idem tempus, 
*. and thoſe words in the preſent caſe are to be conſtrued to be 
to the time the defendant agreed to accept the ſtoci, and not the time 
4 the plaintiff does actually transfer, 
eld 


He had another exception to the defendant's plea, which was 


hat this: by the contract the plaintiff was to transfer the produce 
Vol. I. 3A of 
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of the ſaid annuities, with all dividends, profits, & and the 
; plea, pp offers an ue as to the produce of the 1 80 

that it 18 that in iſſue, which, if found for the plaintiff, 

will 1881 d the performance of the whole agreement on 

his part. This was as immaterial as the caſe of payment be- 
fore the day; which has been often held ill, if found for 

4 8975 Trin. 13 Am. B. R. Merril v. Focelyn. 'So in 

| in debt u 5 an obligation for the payment of 10 l. 103. 
* the Wen kant pleaded a ory of 10 l. only, upon which they 
| were at iſſue, and a repleader was awarded, though the de- 
fendant had pleaded Fn. he paid it ſecundum formam conditions, 
But this exception did not come before the court for their opi- 
nion: and judgment was affirmed upon the firſt point. 


Upon which affirmance a writ fer arte re- 
turnable in Parliament, where after the caſe was ſettled, and 


es mee, e _ "oe wy E in error nen and 


paid the 
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